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Fawobot 

V. 

FmsBUBG,  CmoiNNATi  AND  St.  Lotjib  Rt.  Co. 

(24  Wait  Virginia  BepitrU,  755.) 

A  railroad  company  in  puradkance  of  a  contract  with  a  coal  company  ram 
certain  cars  upon  a  siding  belonging  to  the  latter  bompany  which  terminated 
at  the  bank  of  a  river  in  a  tipple.  Owing  either  to  the  careless  way  in  which 
the  cars  were  run  or  the  defective  condition  of  'the  track,  the  cars  ran  into 
the  river  and  sunk  the  plaintiffs^  barge.  In  a  suit  against  the  railroad  com- 
pany to  recover  damages,  Jidld^  that  granting  that  the  accident  was  due  to 
the  defective  condition  of  the  track,  the  company  was  liable  for  having  rua 
their  care  on  such  a  track,  and  that  the  negligence  of  the  coal  company  im 
failing  to  keep  the  track  in  repair  was  not  to  be  considered  as  being  alone 
the  causa  causans.  ^ 

Where  objection  is  made  to  the  introduction  of  evidence  and  overruled  by 
the  court,  the  appellate  court  will  hold  such  objection  as  having  been 
waived  by  the  exceptor  unless  the  ruling  of  the  court  is  excepted  to. 

Where  it  is  intended  to  have  the  appellate  court  review  the  rulings  of  the 
circuit  court  upon  the  question  of  the  sufficiency  or  insufficiency  of  the  evi- 
dence to  warrant  the  verdict  of  the  jury,  the  bill  of  exceptions  should  contain 
a  certificate  of  the  facts  proved,  not  of  the  evidence  produced  on  the  trial, 
especially  where  the  evidence  is  conflicting. 

Thb  facts  of  the  case  appear  in  the  opinion  of  the  Oonrt. 

J.  Dunbar  for  plaintiff  in  error. 

G.  "W.  Caldwell  for  defendants  in  error. 

SmrDEB,  J. — Action  of  trespass  on  the  case  brought,  October  4, 
1882,  by  Thomas  Fawcett  &  Sons  a^inst  the  PittsbDrg,  Cincin- 
nati &  St.  Lonis  Ry.  Co.  in  the  Circmt  Court  of  Brooke  County  to 
recover  damages  for  the  destruction  of  the  plaintiffs'  coal  barge. 
At  the  June  term,  1883,  a  trial  was  had  by  jury  on  the  general 
issne,  a  verdict  returned  in  favor  of  the  plaintifb  for  one  thousand 
six  hundred  and  eighty-one  dollars  and  seventy-five  cents,  the 
motion  of  the  defendant  to  set  aside  the  verdict  overruled  and 
judgment  entered  for  the  plaintiffs.  The  defendant  has  brought 
the  caise  to  this  Court  for  review. 

It  appears  from  the  bill  of  exceptions  that  the  defendant  was 
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operating  a  Une  of  railway  alonff  the  east  bank  of  the  Ohio  Si^er 
in  Brooke  County,  and  that  on  Joiy  31, 1880,  it  entered  into  a  writ- 
ten agreement  with  the  Keystone  Goal  Company,  limited,  by  which 
it  agreed  to  transport  over  its  road  from  a  point  near  Hanlan's  Sta- 
tion to  a  point  on  the  Ohio  River  opposite  the  city  of  Stenbenville, 
certain  quantities  of  coal  for  said  coal  company  each  day  at  a  fixed 
price  per  ton,  the  said  coal  company  to  provide  and  maintain  in 
proper  order  a  side  track  at  the  latter  point  and  furnish  all  neces- 
sary cars  and  keep  the  same  in  repair  to  the  satisfaction  of  the 
general  superintendent  of  the  defendant,  in  chaige  of  that  portion 
of  its  railway,  for  the  conduct  of  the  business  contemplated  by  the 
agreement,  wnich  was  to  Continue  in  force  for  three  years  from  its 
date;  that  the  plaintilEs  introduced  evidence  tending  to  prove  that 
the  said  coal  company  had  constructed  the  side  track  at  the  point 
agreed  upon,  extendinff  from  the  main  line  of  defendant's  railway 
to  the  Onio  Biver,  a  distance  of  about  six  hundred  feet,  terminat- 
ing at  a  tipple  constructed  for  dumping  coal  from  the  cars  into 
barges  in  the  river ;  that  this  side  track  had  been  located  by  a  com- 
petent engineer  according  to  specifications  submitted  to  and  ap- 
proved by  the  chief  engineer  of  the  defendant;  that  it  had  been 
constructed  ia  accordance  with  said  specifications,  and  after  its  com- 
pletion had  been  inspected  by  an  a^nt  of  the  defendant  and  pro- 
nounced satisfactory ;  that  aner  this  side  track  had  been  used  by 
the  defendant  to  deliver  coal  in  barges  in  the  river  for  more  than 
a  year,  the  defendant  about  five  o'clock  on  the  morning  of  January 
8, 1882,  switched  from  its  main  track  upon  this  siding  fifteen  loaded 
coal  cars  in  such  a  ne^liffent  and  careless  manner  that  they  were 
driven  over  the  siding  throngh  the  tipple  and  into  the  river,  where 
tiiey  fell  upon  and  intQ  the  l)arge  of  the  plaintiffs  located  at  the 
mouth  of  the  tipple  for  receiving  coal  for  shipment,  and  that  the 
plaintiffs'  barge  was  thereby  sunk  and  destroyed.     On  the  other 
side,  the  defendant  offered  evidence  tending  to  contradict  that  of 
the  plaintiffs  in  many  respects  and  tending  to  prove  that  the  said 
siding  was  not  constructed  in  a  proper  and  sa^  manner,  and  that 
the  loss  of  the  plaintiffs'  barge  was  caused  by  the  defective  con- 
struction and  unsafe  condition  of  said  side  track  and  not  by  the 
want  of  care  or  the  negligence  of  the  defendant,  and  that  therefore 
the  defendant  was  not  responsible  for  the  loss  of  the  plaintiffs' 
barge. 

After  the  close  of  the  evidence  the  plaintiffs'  counsel  asked  the 
Court  to  instruct  the  jury  as  follows : 

"  1st  If  the  jury  believe  from  the  evidence  that  the  barge  of 
the  plaintiffs  was  destroyed  by  the  negligence  of  the  defendant, 
and  that  said  negligence  was  the  immediate  or  proximate  cause  of 
the  loss  of  said  &j*ge,  the  verdict  should  be  for  the  plaintiffs. 

^^  2d.  If  the  jury  believe  from  the  evidence  that  the  said  barge 
was  destroyed  by  tne  defendant's  negligence,  tiien  the  jury  are  in- 
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stracted  that  the  defendant  cannot  excnse  its  neeligence  by  proof 
that  a  third  party's  negligence  contributed  to  the  loss  of  said  barge. 

^^  3d.  If  the  jury  belieFe  from  the  evidence  that  the  joint  negli- 
gence of  the  defendant,  the  P.,  C.  &  St.  L.  B.  Co.  and  the  K^y- 
Btone  Coal  Company,  limited,  caased  the  loss  of  the  plaintiffs'  barge, 
the  verdict  should  oe  for  the  plaintiffs,  unless  the  jury  believe  from 
the  evidence  that  the  plaintiffs  were  negligent  in  putting  their 
harge  under  said  coal  tipple." 

Which  said  request  to  chaige  was  granted  by  the  Court,  and 
said  chai^  was  given  to  the  jury ;  to  which  the  defendant,  by  its 
counsel,  tiien  and  there  excepted 

Thereupon  the  defendanrs  counsel  asked  the  Court  to  charge 
the  jury  as  follows : 

Mrgt  Proposition. — "  The  burden  of  proof  is  on  the  plaintiffs 
to  show  the  negligence  complained  of,  and  if  they  have  failed  to 
show,  by  a  preponderance  of  evidence,  that  the  accident  resulted 
from  the  negligence  of  the  defendant,  their  verdict  must  be  for 
the  defendant. 

Second  Proposition. — "  If  the  jury  believe  from  the  evidence 
that  the  defendant,  by  its  agents  and  servants,  was  operating  its 
road  in  such  manner  as  prudeut  and  reasonable  agents  would  oper- 
ate it  under  like  circumstances,  and  said  agents  and  6ervant3  were 
using  ordinary  care  in  the  discharge  of  their  duties,  then  the  de- 
fen^int  is  not  liable  in  this  action. 

Third  Proposition. — "  That  if  the  jury  believe  from  the  evi- 
dence that  the  Keystone  Coal  Company  constructed  the  railroad  at 
their  tipple  opposite  the  city  of  Steubenville  for  the  use  of  its 
business  m  receiving  its  cars  from  the  defendant's  railroad,  that  it 
was  unsuitable,  unsafe  and  insecure,  and  the  accident  resulted  from 
such  insecurity  and  unsafeness,  then  the  defendant  is  not  liable  for 
this  accident  unless  they  negligently  performed  their  duty  in  plac- 
ing the  cars  upon  said  coal  company's  railroad. 

Fourth  Proposition. — ''  If  the  jury  find  from  the  evidence  that 
the  firm  of  Thomas  Fawcett  &  Sons  were  in  a  position  to  know 
the  condition  and  situation  of  the  Keystone  Coai  Company's  rail- 
road, and  its  fitness  or  unfitness,  security  or  insecurity  for  the  per- 
formance of  the  work  it  was  intended  and  built  to  accomplish,  tnen 
the  plaintiffs  will  not  be  entitled  to  recover  in  this  action  from  this 
defendant  if  they  believe  the  accident  resulted  from  the  contribu- 
tory negligence  of  the  Keystone  Coal  Company,  even  if  the  jury 
should  nnd  the  acts  of  the  agents  and  servants  of  the  defendant 
were  the  remote  and  not  the  proximate  cause  of  the  injury  com- 
plained of. 

Fifth  Proposition, — "  That  if  the  jury  find  from  the  evidence 
that  the  road  constructed  by  the  Keystone  Coal  Company  was  a 
differently  constructed  road  from  the  plans  and  specifications  sub- 
mitted to  the  agents  and  servants  of  the  defendant  and  accepted  by 
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them,  and  the  accident  resulted  in  whole  or  in  part  from  Back 
chan^  or  alterations  made  by  the  Keystone  Coal  Company  with- 
out tne  knowledge  and  consent  of  the  defendant  to  said  alterations 
and  changes,  then  the  defendant  is  not  liable  in  this  action,  unless 
the  accident  was  the  direct  result  of  the  negligence  of  the  officers, 
agents  and  servants  of  the  defendant." 

But  the  Court  refused  to  give  the  third,  fourth  and  fifth  propo- 
sitions asked  by  the  defendant.  To  which  refusal  the  defendant, 
by  its  counsel,  then  and  there  excepted. 

The  plaintiff  in  error  assigns  as  error  the  rulings  of  the  Court 
on  these  instructions.     The  question  presented  by  this  assignment 
does  not,  it  seems  to  me,  relate  to  the  rig^ht  oi  the  plaintiffs  to 
recover  for  the  loss  of  their  barge,  but  whether  or  not  tne  jury  had 
the  ri^ht  to  exonerate  the  plaintiff  in  error  by  finding  that  the  loss 
was  occasioned  by  the  neglect  or  misconduct  of  the  Keystone  Coal 
Company.     The  only  evidence  tending  to  prove  any  default  on  th& 
part  of  the  coal  company  was  that  which  tended  to  show  that  it  had 
not  constructed  and  kept  in  proper  repair  the  siding  leading  from 
the  defendant's  main  track  to  the  tipple,  on  the  bank  of  the  river. 
Whether  this  alleged  default  of  the  coal  company  could  exonerate 
the  plaintiff  in  error  from  liability  depends  wholly  npon  the  fact 
whether  it  could  under  any  circumstances  be  treated  as  the  proxi- 
mate cause  of  the  loss  sustained  by  the  plaintiffs.     That  it  may 
have  been  the  remote  cause  of  the  loss  Is  altogether  immaterial. 
The  cause  of  an  injury,  in  contemplation  of  law  is  that  which  im- 
mediately produces  it  as  its  natural  consequence ;  and,  therefore,  if 
a  party  be  guilty  of  a  default  or  act  of  negligence  which  would 
naturally  produce  an  injury  to  another,  but,  before  such  injury 
actually  results,  a  third  person  does  some  act  which  is  the  imme- 
diate cause  of  the  injury,  such  third  person  is  alone  responsible, 
though  the  injury  could  not  have  occurred  but  for  the  default  or 
neglect  of  the  first  party.     The  causal  connection  between  the  first 
act  of  neriigence  and  the  injury  is  broken  by  the  intervention  of 
the  act  of  a  responsible  party,  which  latter  act  is  in  law  regarded 
as  the  sole  cause  of  the  injury  according  to  the  maxim,  in  jure  non 
remota  causa  sed  proxima  spectatur.    Washington  v.  B.  &  O.  E. 
R.  Co.,  17  W.  Va.  190. 

In  the  case  at  bar,  if  we  admit  that  the  coal  company  had  so 
defectively  constructed  the  siding  as  to  make  the  injury  inevitable 
whenever  the  siding  should  be  used  to  transfer  coal  cars  over  it, 
still  no  injury  could  have  resulted  unless  the  coal  cars  had  been 
placed  upon  it,  which  did,  in  fact,  by  destroying  the  plaintiffs' 
barge,  produce  the  injury  complained  of.  The  coal  cars  were  put 
upon  tne  siding  by  the  defendant  and  not  by  the  coal  company. 
Tne  siding  of  itself,  however  defective  it  may  have  been,  couid 
not  have  been  the  sole  cause  of  the  injury.  If  the  cars  had  not 
been  put  on  it  by  the  defendant  the  injury  could  not  have  resulted. 
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There  being  no  evidence  tending  to  prove  that  the  accident  was 
inevitable,  it  must  have  resulted  from  negligence.    It  was  negli- 

fence  in  the  defendant  to  mn  cars  upon  the  siding  if  it  was  so 
efective  and  dangerous  as  the  defendant  has  attempted  to  show. 
It  is,  therefore,  clear  that  the  direct  and  proximate  cause  of  the 
injury  to  the  plaintiffs  was  the  negligence  of  the  defendant  either 
in  running  the  coal  cars  upon  an  unsafe  siding  or  in  doing  so  in  a 
n^Iigent  and  careless  manner.  In  neither  event  could  the  coal 
company  be  regarded  as  the  immediate  and  proximate  cause  of  the 
destruction  of  the  plaintifb'  barge,  though  it  may  have  been  the 
remote  cause ;  but  for  such  remote  cause  it  could  not  have  been 
made  liable  to  the  plaintiffs  in  this  action.  The  instructions  of  the 
plaintiffs  and  the  nrst  and  second  propositions  of  the  defendant 
which  the  Court  gave  to  the  jury  having  fairly  submitted  to  the 
jury  the  question  of  negligence,  the  Court  did  not  err  in  refusing 
to  give  to  the  jury  the  third,  fourth  and  fifth  propositions  of  the 
defendant,  which  attempted  to  exonerate  the  detenaant  b  v  instruct- 
ing the  jury  that  they  might  find  that  the  remote  cause,  the  default 
of  the  coal  company,  had  produced  the  injury  to  the  plaintiffs. 
There  was,  therefore,  no  error  to  the  prejudice  of  the  plaintiff  in 
«rror  in  the  rulings  of  the  Court  upon  the  instructions. 

The  next  error  relied  on  by  the  plaintiff  in  error  is,  that  the 
Court  improperly  admitted  the  following  question  and  answer  of 
the  plaintiffs  witness,  J.  M.  Bailey : 

Question — "  State  to  the  jury  after  this  accident,  by  which  the 
Xeystone  Coal  Company  lost  its  cars  on  the  8th  day  of  January, 
1882,  at  its  tipple  in  Brooke  County  here,  whether  or  not  vou  had 
a  conversation  or  any  agreement  or  arrangement  with  Mr.  Cald- 
well, the  superintendent  of  the  defendant's  railway,  with  respect  to 
the  wreck  at  the  said  tipple ;  and  if  so,  what  was  that  arrange- 
ment.   I  mean  to  include  the  barge  as  well  as  the  cars." 

(Objected  to.     Objection  overrnled.) 

^'^  Answer — Fes,  sir.  Inteompany  with  Mr.  Lee  and  Mr.  Brown, 
I  called  upon  Mr.  Caldwell,  at  his  office  in  the  city  of  Pittsbnrg, 
and  after  talking  the  matter  over,  there  had  been  considerable  con- 
troversy about  the  railroad  company  assuming  any  liability  of 
the  accident  at  all,  but  he  finally  said  that  they  acknowledged 
their—" 

(Exception. — Objected  to.  Objection  overruled  and  exception 
by  defendant.) 

^Witness  continuing  answer) — "  Finally  acknowledged  that  tlie 
railroad  company  were  liable  for  the  accident,  and  that  they  would 
go  to  work  and  clean  out  the  tipple,  take  out  the  cars  and  barge  and 
restore  the  tipple  to  its  former  condition." 

Before  this  question  was  asked  it  had  been  proven  that  Mr. 
Oaldwell  was  the  general  manager  and  superintendent  of  the  de- 
fendant's compuiy.    The  question,  therefore,  seems  to  me  to  be 
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entirely  unobjectionable.  Corporations  can  act  only  throngli  their 
offioera  and  agents,  and  the  acts  of  these  are  the  acts  of  the  corpo- 
ration. The  general  manager  of  a  railroad  company  is  the  execu- 
tive officer  of  the  corporation.  No  evidence  was  offei-ed  or  even 
suggested  that  Mr.  Caldwell  was  not  the  proper  officer  to  look  after 
and  adjust  matt^^  of  the  kind  referred  to  in  the  question  and  answer 
of  this  witness.  The  question  was  certainly,  of  itself,  no  ground  for 
setting  aside  the  verdict  of  the  jury,  nor  was  that  part  of  tlie  answer 
which  preceded  thedefendant's  objection.  If  any  part  of  the  answer 
was  objectionable,  it  was  that  given  after  the  interruption,  and  to  this 
no  objection  was  made.  But,  if  both  the  question  and  answer  could 
be  regarded  as  improper,  the  plaintiff  in  error  must  be  held  by  this 
Court  to  have  waived  his  objection  thereto  for  the  reason  that  he 
failed  or  declined  to  except  to  the  ruling  of  the  Court.  Washing- 
ton, etc,  V.  Hobson,  15  Gratt.  122 ;  Wickers  v.  6.  &  O.  B.  R  Co., 
14  W.  Va.  157. 

The  only  remaining  assignment  of  error  is,  that  the  verdict  was 
contrary  to  the  evidence,     n^ith  the  exception  of  the  agreement 
between  the  defendant  and  the  Keystone  Coal  Company  hereinbe- 
fore mentioned,  the  evidence  was  entirely  parol,  taken  down  at  the 
trial  by  a  stenographer  in  the  form  of  questions  and  answers,  and 
thus  incorporated  in  the  bill  of  exceptions.    This  report  of  the 
testimony  covers  one  hundred  and  thirty-two  pages  of  the  printed 
record.     The  testimonv  is  conflicting  and  plainly  of  a  character  that 
precludes  this  Court  from  reviewing  it  to  determine  whether  it 
does  or  does  not  sustain  the  verdict  of  the  jury.    Mor^n  v.  Flem- 
ing, 24  W.  Va.  186.    The  only  use  this  Court  can  possiblv  make  of 
it  would  be  to  ascertain  the  propriety  or  impropriety  of  the  rulings 
of  the  Court  in  regard  to  the  allowance  or  rejection  of  the  evidence 
and  instructions  excepted  to  by  the  defendant  during  the  trial. 
The  Circuit  Court  should,  therefore,  have  refused  to  give  any  bill 
of  exceptions  in  this  form,  but  should  have  certified  the  facts  if  it 
was  intended  to  have  this  Court  revie^  the  case  on  the  question 
whether  or  not  the  verdict  was  warranted  by  the  facts  proved.  But 
if  it  was  intended  merely  to  have  this  Court  review  the  rulings  of 
the  Circuit  Court  in  regard  to  the  allowance  or  I'eiection  of  evi- 
dence or  instructions  excepted  to  by  the  plaintiff  in  error,  then 
only  so  much  of  the  evidence  or  facts  should  have  been  certified  as 
would  show  the  relevancy  or  irrelevancy  of  the  evidence,  or  the 
pertinency  or  impertinency  of  the  instructions  excepted  to.     It  is 
entirely  clear  that  this  Court  cannot  undertake,  from  the  mass  of 
contradictory  testimony  thus  certified,  to  determine  whether  the 
verdict  was  warranted  or  not  by  the  evidence.    If,  under  the  set- 
tled rule  in  such  cases,  all  the  parol  evidence  of  the  plaintiff  in- 
error  in  conflict  with  that  of  the  defendants  in  error  is  rejected,, 
very  little  of  the  exceptor's  evidence  will  be  left-^<5ertainly  not 
enough,  upon  the  most  liberal  view  of  it,  to  justify  this  Court  in 
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holding  that  the  verdict  is  not  giiBtained  by  the  evidence.  Sheff  v. 
Huntinffton,  16  W.  Va.  307;  Black  v.  Thomas,  21  Id.  709. 

For  the  reasons  aforesaid  1  am  of  opinion  that  the  judgment  of 
the  Circuit  Court  should  be  afSrmed. 

Affirmed. 

Railroad  Company  using  Track  of  Another  Companyi — ^It  has  been  uni- 
formly held  that  when  one  railroad  company  uses  the  track  of  another  upon 
which  to  run  its  cars,  it  is  liable  ^n  damages  for  all  injuries  occasioned  by 
defects  in  such  track.  Murch  «.  Concord  R.  Corp.,  9  Post.  (N.  H.)  124 ;  Stetler 
«.  Chicago  &  N.  W.  R.  Co.,  49  Wise.  609 ;  Wabash,  8t.  L.  &  P.  R.  Co.  «. 
Peyton,  106  111.  634 ;  s.  c,  18  Am.  <fe  Eng.  R.  R.  Cas.  1 ;  Patterson  «.  Wabash, 
8t.  L.  &  P.  R.  Co.,  18  Am.  &  Eng.  R  R.  Cas.  180  and  note. 

See  also  McElroy  v,  Nashua  &  Lowell  R.  Corp.,  4  Cush.  400. 


ToPF  et  al. 

V. 

West  Shobb  and  Ontabio  Tsbional  CoicpAirK 

(46  ]!fem  Jtruy  Law  BeporU,  84.) 

Misjoinder  of  counts  will  support  a  demurrer  to  thd  whole  declaratioii,  but 
it  is  not  a  defect  which  will  make  an  individual  count  bad.  The  demurrer 
being  to  the  individual  count,  must  be  overruled. 

An  allegation  that  a  railroad  company  knowingly  permitted  a  third  persoa 
to  use  the  property  of  the  defendant  in  a  mfmner  that  was,  per  se,  injurious 
to  the  adjacent  land  of  plaintifE,  imputes  an  actionable  wrong  to  it. 

On  demurrer  to  narr. 

A.  Zabriskie  for  the  plaintiffs. 

A.  Q.  Garretson  for  the  defendant. 

Van  Syokel,  J. — The  action  is  in  case.  The  first  and  third 
counts  are  in  case,  and  the  second  count  of  the  declaration  is  in 
trespass. 

The  defendant  has  demurred  to  the  second  count,  and  also  to  the 
third  count. 

The  second  count  being  a  trespass  is  misjoined.  Misjoinder  of 
counts  will  support  a  demurrer  to  the  whole  declaration,  but  it  is 
not  a  defect  wnich  makes  the  single  count  bad.  The  demurrer 
being  to  the  individual  count,  must  be  overruled.  Kingdon  v. 
Nottle,  1  M.  &  S.  855 ;  Brill  v.  Neele,  1  Chitty,  619  n. ;  1  Ohitty's 
PI.  206. 

The  third  count  alleges  that  the  defendant  knowingly  permitted 
a  third  person  to  use  tne  property  of  the  defendant  in  a  manner 
that  was,  per  se,  injurious  ana  destructive  to  the  adjacent  land  of 
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the  plaintiff.    The  count,  in  snbBtanoe,  imputes  co-operation  of  the 
defendant  in  the  alleged  wrongful  act. 

This  count  does  not  present  the  defendant  in  the  character  of  an 
employer  who  employs  an  independent  contractor  to  execute  a  work 
not  in  itself  a  nuisance.  On  the  contrary,  it  charges  that  the  under- 
taking was,  per  se,  dangerous  and  destructive,  and  the  alleged  fact 
that  the  defendant  permitted  his  property  to  be  used  for  such  pur- 
pose makes  him  a  participant  in  the  mjurious  act 

The  rule  which  exempted  the  company  from  liability  in  Cuff  v. 
Newark  &  New  York  R,  K,  6  Vi-oom,  17,  is  not  applicable  hei-e. 

There  the  work  to  be  done  was  not  in  itself  a  nuisance,  and  the 
injury  resulted  from  the  negligence  of  a  contractor  exercising  an 
independent  employment. 

Here  the  averments  of  the  declaration  show  that  without  the 
assent  of  the  defendants  the  alleged  wrong  could  not  have  been 
perpetrated. 

This  fact  brings  the  case  within  the  le^l  principle  npon  which 
the  judgment  in  Del.,  Lack.  &  West.  R.  K.  v.  Salmon,  10  Vroom, 
299,  was  supported.  In  that  case  Justice  Depue,  after  stating  that 
the  injury  was  caused  by  the  locomotive  ot  another  corporation 
which  was  permitted  by  the  defendant  to  use  its  track,  said :  "  The 
defendants'^  road  was  under  their  management  and  control.  The 
track  and  road-bed  were  under  their  control  and  possession,  and  if 
they  knowingly  suffered  and  permitted  another  company  to  make 
it  a  place  of  danger  they  are  responsible  in  damages."  See  also 
Pitts.,  Cine.  <fe  St.  L.  R-'Co.  v.  Campbell,  86  111.,  448. 

The  demurrer  is  not  well  taken  to  either  count. 
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bosenbebgeb. 
(0  Supreme  Court  of  Canada  BeporUf  811.) 

A  was  lawfully  driving  in  his  carriage  along  the  highway.  When  within 
about  116  feet  of  a  railway  crossing  a  train  passed  which  frightened  the 
horse,  so  that  he  upset  the  vehicle,  occasioning  a  severe  injury  to  A.  The 
engineer  had  omitted  to  give  the  statutory  signal  of  the  approach  of  the  train 
when  within  eighty  yards  of  the  crossing.  In  an  action  by  A  against  the 
company,  held^  that  he  was  entitled  to  recover  damages  for  the  failure  to  sound 
the  signal,  notwithstanding  the  fact  that  the  accident  was  not  occasioned  by 
collision  with  the  train. 

The  statute  requiring  the  soundine  of  the  signal  as  aforesaid  must  be  con- 
Btmed  as  inuring  to  the  benefit  of  all  persons  who,  using  the  highway  which 
is  crossed  by  a  railroad  on  the  level,  receive  damage  either  in  person  or 
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property  from  the  failure  of  the  company^B  servants  to  sound  such  signal, 
whether  such  damage  arises  from  or  is  occasioned  in  any  other  manner  by  the 
neglect  referred  to. 

Appeal  from  the  Court  of  Appeal  for  Ontario  affirming  the 
-decision  of  the  Common  Pleas  Division  of  the  High  Court  of 
J^ustice  dischar^ng  an  order  nisi  to  set  aside  the  judgment  entered 
for  the  plaintifis,  and  the  finding  of  the  jury  upon  which  said 
judgment  was  based,  and  to  enter  a  judgment  for  the  defendants, 
or  for  a  new  trial.     See  15  Am.  &  Eng.  B.  B.  Cas.  448. 

The  action  was  commenced  by  the  respondents  against  the 
-appellants  on  the  16th  September,  1881,  for  injuries  which  they 
liad  severally  sustained  by  oeing  thrown  ont  of  a  buggy  on  a  high- 
way in  Berlin,  near  a  crossing  of  tlie  appellants'  railway  on  the 
previous  9th  of  June. 

The  cause  was  firat  tried  before  Mr.  Justice  Gait  and  a  jury, 
when,  on  answers  to  questions  submitted  to  the  jury,  the  judge 
entered  a  verdict  and  judgment  for  the  respondents  against  the 
appellants. 

This  verdict  was  set  aside  by  the  Common  Pleas  Division,  and 
:&  new  trial  was  ordered,  and  leave  was  given  to  the  respondents  to 
amend  their  statement  of  claim,  the  court  being  of  opinion  that 
the  original  statement  of  claim  did  not  show  a  good  cause  of 
action. 

The  statement  of  claim  was  then  amended,  so  as  to  state  the 
facts  upon  which  the  respondents  relied  to  maintain  their  action, 
in  the  words  following : 

*'  Paragraph  2.  On  the  evening  of  the  9th  day  of  June,  1881, 
the  plaintiffs  were  lawfully  proceeding  from  the  said  town  of  Berlin 
to  the  town  of  Waterloo,  in  a  carriage  drawn  by  one  horse,  and  upon 
and  by  the  way  of  the  highway  leading  from  the  said  town  of 
Berlin  to  the  said  town  of  Waterloo. 

"  Paragraph  3.  In  order  to  reach  the  said  town  of  Waterloo  it 
was  necessary  for  the  plaintiffs  to  cross  the  defendants'  railway,  in 
the  said  town  of  Berlin,  where  the  said  milway  crosses  the  said 
highway  on  a  level  with  the  said  highway. 

"Paragraph  4.  The  plaintiffs  proceeded  upon  the  said  highway 
to  within  a  very  short  distance  of  the  said  railwav,  where  it  crosses 
the  said  highway,  when  a  ti-ain  upon  the  said  railway  in  charge  of 
the  defendants'  servants  came  along  the  said  railway  and  proceeded 
to  cross  the  said  highway  without  giving  the  warning  or  signal  of 
the  approach  of  the  said  train,  as  required  by  the  statute  in  that 
behalf,  and  when  the  said-  train  had  gone  partly  across  the  said 
Lighway  the  whistle  upon  the  engine  attached  to  the  said  train  was 
then  for  the  first  time  sounded,  and  the  horse  which  the  plaintiffs 
were  driving  took  fright  at  the  very  close,  unexpected  and  sudden 
appearance  of  the  said  train,  became  unmanageable,  and  upset  the 
aaid  carriage,  and  the  plaintiffs  were  violently  thrown   to  the 
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ground,  and  the  said  carriage  was  broken,  and  the  said  horse  ran 
away,  although  during  all  tlie  time  aforesaid  the  plaintiffs  drove 
the  said  horse  with  reasonable  care  and  skill. 

^^  Paragraph  4a.  While  the  plaintiffs  were  proceeding  upon  said 
highway  in  the  said  carriage  as  aforesaid,  and  befoi*e  the  said 
carriage  was  npset  as  aforesaid,  the  said  train  (preceded  by  a  loco- 
motive engine  attached  thereto  and  forming  part  thereof)  was  being 
rapidly  driven  along  and  over  the  said  railway  in  charge  of  the 
said  defendants'  servants,  and  thereupon  it  became  ana  was  the 
duty  of  the  defendants  to  ring  the  bell,  or  to  sound  the  whistle, 
whicl}  were  upon  the  said  engine,  at  least  eighty  rods  from  the 
place  where  the  said  railway  crosses  the  said  highway,  and  to  keep 
the  said  bell  ringing,  or  the  said  whistle  sounding,  at  short  intervals 
until  the  said  engine  had  crossed  the  said  highway,  to  warn  persons^ 
travelling  along  tlie  said  highway  of  the  approach  of  the  said  train, 
but  the  said  servants  of  the  defendants  dia  not,  nor  did  any  other 
person,  rin^  the  said  bell  or  sound  the  said  whistle  when  approach^ 
in^  the  said  crossing,  either  at,  or  within,  the  said  distance  of  eighty 
rods  from  the  said  point  of  intersection  or  crossing,  but  wholly 
neglected  so  to  do,  by  reason  whereof  the  plaintiffs  were  not  warned 
of  the  said  approach  of  the  said  train. 

^^  Paragraph  5.  No  warning  or  signal  of  the  approach  of  the 
said  train  towards  the  said  highway  on  the  occasion  aforesaid  waa 
given  as  required  by  law.  No  bell  was  rung  nor  whistle  sounded 
upon  the  said  engine  until  the  same  was  partly  across  the  said  high- 
way, when  the  said  horse  immediately  took  fright  and  became  un- 
manageable, through  no  fault  of  the  plaintiffs,  and  entirely  in  con- 
sequence of  the  said  negligence  and  carelessness  of  the  said  servants 
of  the  defendants. 

^^  Paragraph  6a.  Because  no  warning  of  the  said  train  was  given 
by  whistling  or  ringing  the  bell  as  hereinbefore  mentioned,  the 
plaintiffs  had  reason  to  suppose  that  no  train  was  then  approaching* 
the  said  railway  crossing,  and  therefore  being  ignorant  of  their 
'danger,  and  being  unable  to  see  or  hear  any  approaching  train,  and 
believing  that  no  train  was  coming,  the  plaintiffs  drove  with  due 
cai*e  as  aforesaid  much  nearer  and  closer  to  the  said  railway  cross- 
ing than  the  plaintiffs  would  have  gone  on  the  occasion  aforesaid 
if  they  had  been  warned  by  whistle  or  bell  of  the  approach  of  the 
said  train  as  required  by  law,  and  immediately  thereupon,  when  the 
plaintiffs  had  proceeded  to  within  a  very  short  distance  of  the  said 
railway,  as  mentioned  in  the  fourth  paragraph  hereof,  the  said  train: 
came  suddenly  upon  the  said  highwav,  and  the  said  horse  took 
fright  at  the  said  train,  so  that  the  said  horse  became  unmanageable 
and  upset  the  said  carriage,  and  the  plaintiffs  then  received  tlie  in- 
juries  hereinafter  mentioned,  and  it  was  by  reason  of  such  neglect 
to  ring  the  said  bell  or  sound  the  said  whistle  as  aforesaid  that  the 
plaintiffs  sustained  the  damages  hereinafter  mentioned. 
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The  appellants  pleaded  not  ^ilty  by  statnte. 

The  caase  was  tried  .a  second  time  before  Mr.  Justice  Patterson 
and  a  jnry. 

The  learned  jodge  after  reading  s.  104  of  the  Consolidated 
Statutes  of  Canada,  cb.  66,  put  the  following  qnestiops  to  the  jury  r 

First — Has  it  been  proved  to  your  satisfaction  that  that  duty  was* 
not  performed  ?    To  which  the  jury  answered  yes. 

Second — If  you  find  the  signal  was  given,  but  not  so  far  as 
eighty  rods  from  the  highway,  would  it  have  been  heard  by  the 
plaintiffs  if  they  had  been  careful  and  listened  so  they^could  have 
avoided  the  accident }  To  which  the  jnry  answered  yes,  but  said 
that  they  do  not  mean  that  the  bell  was  rung. 

Third— Was  it  a  prudent  thing  for  the  plaintiffs  to  have  drivea 
the  horse  they  did  wnere  the  railway  was  to  be  crossed  ?  To  which 
the  jury  answered  yes. 

Fourth — Did  the  plaintiffs  use  such  care  as  a  reasonably  cautious 
person  would  under  the  circnmstances  have  used  on  approaching^ 
the  railway  t    To  which  the  jury  answered  yes. 

The  fiftli  question  was  not  answered  and  is  not  material. 

Sixth — ^If  the  plaintiffs  had  known  the  train  was  coming  would 
they  have  stopped  the  horse  farther  from  the  railway  ?  To  which 
the  iury  answered  yes. 

The  jury  then  assessed  the  damages  of  the  respondents — Mary^ 
Bosetta,  at  $600,  and  of  Lydia  Ann,  $500. 

Upon  tliese  answers  the  learned  judge  entered  a  verdict  for  th& 
respondents. 

On  the  18th  May,  1883,  the  Common  Pleas  Division  granted  an 
order  nisi  to  show  cause  why  the  judgment  rendered  for  the* 
plaintiffs,  and  the  findings  or  verdict  of  the  jury  upon  which  tlie- 
said  judgment  was  based,  should  not  be  set  aside,  and  a  jndgment 
entered  for  the  defendants,  on  the  ground  that  the  plaintiffs  could 
not  maintain  an  action,  as  the  defendants  did  not  owe  any  duty  to> 
sound  the  bell  or  blow  the  whistle,  so  far  as  the  plaintiffs  were 
concerned,  and  on  the  ground  that  it  was  not  established  that  the^ 
injury  to  the  plaintiffs  complained  of  was  caused  by  the  omission 
of  the  defendants  to  give  the  signal  referred  to,  and  on  the  ground 
that  the  omission  to  give  the  signal  was  not  the  proximate  cause  of 
the  injury,  or  why  the  said  findings  should  not  be  set  aside  and  a 
new  trial  had  between  the  parties,  on  the  ground  that  the  findings- 
were  against  law  and  evidence,  and  the  weight  of  evidence. 

After  arguments  the  order  nisi  was  discharged,  Justices  Gait  and 
Osier  being  of  opinion  that  the  action  was  maintainable,  and  that 
they  could  and  ought  to  supply  a  finding  of  a  matter  of  fact  which 
the  jury  had  not  found.  The  Chief  Justice  dissented,  holding  that 
the  action  was  not  maintainable.  The  appellants  then  appealed  to- 
the  Court  of  Appeal,  and  a  majority  of  tne  judges  of  tnat  Court 
affirmed   the  jnagment  of  the.  Common   !rleas  Division.      Mr. 
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Justice  Barton  dieeented,  agreeing  with  the  opinion  of  Chief  Justice 
Wilson. 

The  present  appeal  was^  from  the  judgment  of  the  Conrt  of 
Appeal. 

llie  evidence  at  the  trial,  besides  the  statements  of  the  two 
respondents,  consisted  of  persons  in  the  neighborhood  of  the  cross- 
ing, who  stated  that  tliev  did  not  hear  the  signals  given,  and  some 
of  them  that  if  they  had  been  ^iven  they  would  have  heard  them, 
while  others  gave  evidence  to  sliow  that  either  one  or  both  signnls 
were  given. .  The  two  respondents,  who  were  driving  a  buggy,  said 
that  they  did  not  hear  the  signals  or  hear  even  the  noise  of  the 
approaching  train  till  they  saw  it. 

James  Bethune,  Q.  C,  for  appellants. 

Bowlby,  Q.  C,  for  respondents. 

GwYNNE,  J. — We  are  all  of  opinion  that  this  appeal  should  be 
ilismissed.  We  entirely  concur  in  the  opinion  oi  the  learned 
judges  of  the  Common  ^rleas  division  of  the  High  Court  of  justice, 
and  of  the  Court  of  Appeal  of  the  Province  of  Ontario,  namely, 
that  the  benefit  of  the  104th  section,  chap.  66  of  the  Consolidated 
Statutes  of  Canada  is  not  confined  to  the  case  of  pei^sons  injured 
in  person  or  property  by  actual  collision  with  an  engine  or  train 
crossing  a  hignway.  In  the  neighboring  States,  where  a  precisely 
similar  enactment  is  inserted  in  railway  companies  Acts,  tlic  courts 
of  law  recognize  no  such  limitation,  and  neither  in  the  language  of 
the  clause,  nor  in  reason,  is  there,  in  our  opinion,  anything  which 
would  justify  such  a  limitation  of  the  application  of  tlie  clause.  It 
clearly,  as  we  think,  applies  to,  and  must  be  construed  as  inuring 
to,  the  benefit  of  all  persons  who,  using  the  highway  which  is 
crossed  by  a  railway  on  the  level,  receive  damage,  either  in  their 
persons  or  in  their  property,  from  the  neglect  of  the  railway  com- 
pany's servants  in  charge  of  a  train  to  ring  a  bell  or  sound  a 
whistle,  as  they  are  directed  to  do  by  the  statute,  whether  such 
damage  arises  from  collision  or  is  occasioned  in  any  other  manner 
by  the  neglect  referred  to. 

The  learned  judge  before  whom  the  case  was  tried  submitted 
certain  questions  to  the  jury,  accompanied  by  a  most  careful  charge, 
of  which  the  defendants  have  no  just  reason  to  coniplain,  explaining 
the  reason  why  each  of  such  questions  was  put  to  them,  so  as  to 
exclude  all  possibility  of  the  jury  failing  to  understand  their 
object.  He  told  them  that  the  action  was  founded  upon  negligence 
in  the  defendants : 

"  It  is  alleged  [he  told  them]  that  the  railway  company  had  a  cer- 
tain duty  to  perform,  and  that  they  neglected  that  duty,  and  that 
it  was  by  reason  of  that  neglect  tnat  the  accident  hapj>ened,  and 
£he  told  them]  to  bear  in  mind  these  two  or  three  principles,  lie- 
cause  all  these  things  have  to  be  established  to  entitle  the  plainti£k 
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to  recover.  They  must  satisfy  yon  [he  said]  not  merely  that  the 
defendants  neglected  their  duty,  but  that  the  neglect  caused  the 
injury.  It  is  not  suflBcient  for  them  to  show  that  the  railway  com- 
pany neglected  to  do  something  which  by  tlie  statute  they  were 
bound  to  do ;  they  must  go  farther,  and  satisfy  you  that  the  in- 
juries were  in  no  degree  caused  by  tlieir  neglecting  something 
which  they  themselves  should  have  done.  I  want  you  [lie  said} 
to  understand  as  clearly  as  I  can  explain  it,  the  grounds  upon  which 
the  plaintiffs,  if  entitled  to  recover,  must  establish  their  claim. 
They  must  show,  before  they  are  entitled  to  recover,  that  what  iias- 
happened  was  brought  about  by  no  fault  of  their  own — not  by 
neglect  of  anything  which  they  should  have  done,  or  which  per- 
sons whp  were  reasonably  cautious  and  careful  would  have  done 
under  the  same  circumstances.  It  must  appear  that  what  hap- 
pened to  them  was  occasioned  altogether  by  the  fault  of  the  com- 
pany— I  mean,  of  the  persons  wlio  were  running  the  train  and  wlia  ^ 
represent  the  company  for  this  purpose.  The  company  [he  said] 
is  bound  to  ring  the  bell  or  sound  the  whistle,  and  that  signal  or 
one  of  those  signals,  it  does  not  matter  which,  has  to  be  repeated 
at  short  intervals,  not  kept  continuously  going,  until  the  train 
crosses  the  highway,  the  signal  to  commence  at  the  distance  of 
eighty  rods.  The  company  are  liable  to  a  penaltv  if  they  ne<rlect 
that  duty,  whether  any  person  is  hurt  or  not.  It  does  not,  how- 
eyer,  follow,  if  this  dutv  is  neglected  that  necessarily  the  ]ier- 
son  who  suffers  has  a  right  of  action.  If  a  person  neglects  proper 
caution  upon  his  part,  if  he  has  the  means  of  seeing  that  tlie  train 
is  coming  and  if  his  own  carelessness  has  something  to  do  with 
bringing  about  the  accident  which  occurs,  he  cannot  excuse  liim- 
self  and  claim  damages  against  the  railway  company  because  they 
nefflected  to  give  the  signals.  If  he  could,  by  keeping  his  eyes 
and  ears  open,  liave  protected  himself,  he  cannot  hold  the  company 
responsible.  The  case  is  not  made  out  unless  the  jury  are  satisiied 
that  the  accident  was  caused  altogether  by  the  negligence  of  the 
company." 

With  these  preliminary  observations  and  further  observations  to 
the  like  effect, lie  submitted  to  the  jury  the  following  questions.  It 
was  the  duty,  he  said,  of  the  persons  in  charge  of  the  locomotive 
to  sound  the  whistle  or  ring  the  bell  at  the  distance  of  at  least  eighty 
rods  from  where  the  rails  cross  the  highway,  and  to  keep  the  bell 
ringing  or  the  whistle  sounding  at  short  intervals,  until  the  train 
had  crossed  the  highway,  and  he  put  this  question  : 

^'  Ist.  Has  it  been  proved  to  your  satisfaction  that  that  duty  was 
not  performed  f" 

Tlie  learned  judge  further  explained  to  the  jury  that  he  put  the 

auestion  in  that  shape  because  he  was  of  opinion  that  the  onus 
ly  upon  the  plaintiffs  to  prove,  not  merely  that  the  train  fright- 
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<ened  their  horse,  and  so  caused  the  damage,  but  that  the  whistle 
was  not  sounded  nor  the  bell  rung,  and  he  added : 

'^It  you  are  satisfied,  upon  the  evidence,  that  the  whistle  was  not 
«onndea  nor  the  bell  rung,  either  one  or  the  other  of  them  during 
this  space  of  eiarhty  rods,  you  will  answer  ^  yes/  If  you  are  satis- 
fied tliut  the  bell  was  mug  or  the  whistle  sounded  during  that  dis- 
tiince,  or  if  it  is  left  doubtful,  you  should  answer  '  no,  because 
the  question  is,  are  you  satisfied  that  it  was  so?'' 

'•  2d  Question. — If  you  find  the  signal  was  given,  but  not  so  far 
tts  ei<i:hty  rods  from  the  highway,  would  it  have  been  heard  by  the 

})laii)tiffs  if  they  had  been  careful  and  listening;,  so  that  they  could 
jave  avoided  the  accident?  Was  there  such  signal  as  those  people 
should  havie  heard  if  they  had  listened  ?" 

Tlie  learned  judge  then  drew  the  attention  of  the  jury  to 
the  whole  of  the  evidence  bearing  upon  these  two  questions,  in  a 
very  careful  manner,  and  concluded  that  it  was  for  the  jury  to 
weigh  the  probaGilities  and  to  decide  upon  the  evidence  as  they 
should  think  proper.  The  evidence  was  certainlv  contradictory, 
but  it  was  for  the  jury  to  say  which  side  they  believed,  and  thero 
cannot  be,  nor  is  tliei*e,  any  complaint  as  to  the  manner  in  which  it 
was  left  to  them  by  the  learned  judge.  The  jury  answered  the 
first  question  in  the  aflirmative,  thereby  establishing  that  they  were 
satisfied  that  the  bell  had  not  been  rung,  nor  the  whistle  sounded, 
as  required  by  the  clause  of  the  statute.  The  second  question  they 
all  answered  in  the  afiirmative,  adding  that  by  this  answer  they  did 
not  mean  that  the  bell  was  rung.  Conveying  their  meaning  to  be 
that  if  the  signal  required  by  the  statute,  which,  by  their  answer 
to  the  Ist  question,  had  not  been  given,  had  been  given,  it  would 
have  been  heard  by  the  plaintifiEs,  so  as  to  have  enabled  them  to 
avoid  the  accident. 

"  3<1  Question. — Was  it  a  prudent  tliinjr  for  the  plaintiffs  to  have 
•driven  the  hoi-ses  they  did  where  tlie  railway  had  to  be  crossed?" 

And  he  asked  this  question  in  view  of  the  evidence  given  by 
witnesses  who  spoke  as  to  seeing  the  plaintiffs  when  they  started 
out. 

^*  4tl)  Question. — Did  the  plaintiff  use  such  care  as  a  reasonably 
<»iutioU6  person  would,  under  the  circumstances,  have  used  in  ap- 
proaching the  railway?" 

Tin's  question  he  accompanied  with  these  further  observations: 

''People  [lie  said]  are  bound  to  use  reasonable  care.  You  are  not 
to  have  in  your  mind's  eye  a  timid  woman  or  a  rash  man,  but  a 
person  of  reasonable  caution,  able  to  manage  the*  horse  and  to 
drive.  Did  they  act  as  such?  Did  they  do  anything  they  should 
not  have  done,  or  did  they  omit  to  do  anything  they  should  have 
done?  Should  they  have  stopped  to  listen?  Did  they  omit  to  do 
anvthinc:  that  a  reasonable  person,  under  the  same  circumstancefi, 
would  have  done  ?" 
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The  jury  answer  these  3d  and  4th  qneetions  in  the  affirmative, 
thereby  conveying  their  opinion  to  be,  as  I  think,  in  view  of  the 
charge  of  the  learned  jadge  accompanying  the  question,  we  most 
xmderstand  tliem,  that  the  plaintiffs  were  not  guilty  of  any  contri- 
butory negligence. 

'^  5th  Question. — ^What  ought  they  have  done  which  they  did  not 
dor 

To  this  question  the  jury  gave  no  answer,  from  which  circum- 
stance the  natural  and  fair  inference  is  that  they  could  not  say 
that  the  plaintiffs  could  have  done  anytliing  to  avoid  the  acci- 
dent which  they  did  not  do.  The  learned  judge,  then,  premising 
that  there  was  still  another  question  which  be  would  put  to  tliem, 
and  which  touched  the  right  of  the  plaintiff  to  recover,  and  that 
"was,  did  they  stop  their  hoi^e  as  soon  as  they  knew  that  there  was 
danger,  put  this  6th  question : 

^  If  the  plaintiffs  had  known  the  train  was  coming,  would  they 
Lave  stoppea  the  horse  farther  from  the  railway  ?" 

Which  question  the  jury  answered  in  the  affirmative.  To  the 
7tb  question,  which  was  as  to  the  amount  of  damages  the  plaintiffs 
ahouTd  receive,  the  jury  answered  that  one  should  receive  $600 
and  the  other  $500. 

Now,  that  these  answers  given  to  (j^uestions  accompanied  by  such 
clear  explanation  from  the  learned  judge  of  what,  in  his  opinion^ 
the  jury  should  be  satisfied  before  the  plaintiffs  could  recover^ 
were  intended  by  the  jury  to  be  taken  as  a  verdict  for  the  plain- 
tiffs, and  that  the  entry  of  a  verdict  upon  them  for  the  plaintiffs 
by  the  learned  judge  was  a  proper  entry,  cannot,  we  think,  admit 
of  a  doubt.  It  is,  however,  now  objected  by  the  learned  counsel 
for  the  defendants  that  the  6th  question  is  too  vague  to  warrant 
the  conclusion  being  drawn,  from  the  affirmative  answer  of  the 
jury  to  it,  that  the  accident  would  not  have  happened  even  if  the 
signals  required  by  the  statute  had  been  ^iven;  but  admitting  that 
this  question  might  have  been  put  more  clearly,  we  cannot,  in  view 
of  all  the  questions  and  of  the  whole  charge  of  the  learned  judge 
accompanying:  them,  doubt  that  the  intention  of  .the  jury  by  their 
answers  to  all  the  questions,  taken  as  a  whole,  was  to  convey 
their  opinion  to  be  that  the  neglect  of  the  defendants'  servants  to 
give  the  signals  required  by  the  statute  to  be  given  was  the  sole 
cause  of  the  accident,  and  that  the  plaintiffs  were  not  guilty  of 
any  contributory  negligence ;  and  we  think  that  the  answers  so 
g;iven  did  warrant  a  verdict  and  judgment  to  be  entered  for  the 
plaintiffs.  "When  questions  are  submitted  to  a  jury,  as  they  were 
iQ  this  case,  if  counsel  for  the  defendants  should  be  of  opinion 
that  they  are  not  framed  so  as  to  elicit  answers  which  would  enable 
the  court  thereupon  to  enter  a  verdict  for  the  plaintiff  or  defend- 
ant, they  should  object  at  the  time  when,  if  necessary,  the  question 
or  queBtioDB  objected  to  or  omitted  could  be  amended  or  supplied. 
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and  if  be  fails  to  do  bo  he  should  not,  after  imnning  the  chance  of 
I  the  jury  answering  the  questions  put  in  a  sense  favorable  to  his 

I  client,  and  failing  in  that  expectation,  be  heard  to  make  the  objec- 

ticxn,  unless  at  least  the  defect  in  the  questions  is  so  apparent  that 
the  ends  of  justice  seem  to  demand  their  rectification.  In  the  pres- 
ent case  we  do  not  think  there  is  any  such  defect,  or  any  such 
ambiguity  as  to  how  judgment  should  be  entered  upon  the  answers 
of  the  jury,  as  would  require  us  to  send  this  case  to  another  jury. 
Upon  the  only  objection  which  was  taken  by  the  learned  counsel 
for  the  defendants,  when  the  questions  were  submitted  to  the  jury, 
namely,  that  the  learned  judge  should  have  told  tjie  jury  tliat  the 
proximate  cause  of  the  accident  being  the  appearance  of  the  train, 
there  is  no  cause  of  action,  we  are  of  opinion  that,  for  the  reasons 
ptiven  by  the  majority  of  the  learned  judges  in  the  court  below, 
this  objection  cannot  prevail.  As  to  the  point  taken,  that  the  find- 
ings of  the  jury  are  against  the  weight  of  evidence,  ^y©  cannot  say 
that  this  is  so.  The  evidence  was  contradictory,  no  doubt,  as 
in  cases  of  this  kind  it  always  is,  but  two  courts  below  have  con- 
curred in  the  opinion  that  the  findings  of  the  jury  are  not  against 
the  weight  of  evidence.  To  justify  us  in  arriving  at  a  contrary 
conclusion,  the  onus  lies  upon  the  defendants  to  establish  their  con- 
tention beyond  all  reasonable  doubt,  and  this,  it  is  sufficient  to  say, 
they  have  failed  to  do. 

Appeal  dismissed  with  costs. 

General  Reference.— For  a  full  collection  of  the  authorities  on  the  points 
discussed  in  the  principal  case  see  Ransom  v.  Chicago,  St.  P.,  M.  &  O.  iC 
Co.,  and  note,  infra. 


Bansom 

V, 

Chicago,  St.  P.,  M.  and  O.  Ry.  Co. 

(Advance  Ckue^  WUcannn.    January  18,  1885.) 

The  hazards  intended  to  be  provided  against  by  Rev.  St.  of  Wisconsin, 
1878  §  1809,  requiring  railroad  companies  to  sound  the  whistle  and  ring  the 
b*il  before  crossing  any  highway,  were  (1)  the  danger  of  actual  collisions  at 
the  crossings;  and  (2)  of  damages  by  the  frightening  of  teams  upon  the  pub- 
he  highway  near  such  crossings;  and  if  the  failure  to  give  such  signals  when 
approaching  a  crossins  causes  an  injury  to  persons  driving,  in  the  exercise 
of  proper  care,  on  a  highway  running  parallel  with  the  track,  the  company 
will  be  liable. 

Appeal  from  Circuit  Court,  Eau  Claire  County. 

This  is  an  action  to  recover  the  expenses  resulting  from  injarieft 
to  the  plaintiff's  minor  children,  for  Joss  of  their  services,  and  for 
damage  to  his  horse,  buggy,  and  harness,  which  injuries  and  dam- 
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age  are  alleged  to  have  been  inflicted  near  the  crossing  of  a  pnblic 
highway  by  the  defendant's  railway,  and  to  have  been  caused  by 
the  failure  of  the  defendant's  scvants  running  and  managing 
one  of  its  locomotives  with  a  train  of  cars  attached  thereto, 
approaching  such  crossing,  to  ring  the  bell  and  blow  the  whistle 
of  the  engine,  as  required  by  statute.  This  appeal  is  from  aa 
order  of  the  Circuit  Court  sustaining  a  general  demurrer  to  the 
complaint.  It  appears  from  the  complaint  that  the  railway  of 
the  defendant  runs  from  northwest  to  southeast  across  sections 
2  and  12  in  township  No.  27,  in  the  town  of  Union,  Eau  Claire 
County,  and  that  it  crosses  a  public  highway  located  on  the 
line  between  sections  11  and  12,  in  said  township,  near  the 
northwest  corner  of  the  latter  section.  There  is  also  an  east  and 
west  highway  on  the  south  line  of  sectioti  2,  nearly  parallel  with  the 
railway,  which  intersects  the  north  and  south  highway  at  or*- near 
the  railway  crossing.  As  the  railway  approaches  the  crossing  from 
the  west,  it  passes  through  a  deep  cut  25  or  30  rods  in  length,  be- 
cause of  which,  and  of  a  dense  growth  of  small  timber  between  the 
railway  and  the  highway,  and  an  elevation  between,  persons  trav- 
elling the  east  and  west  road  cannot  see  passing  trains  from  the 
west  for  some  distance,  and  until  the  crossing  is  nearly  reached  ; 
and  the  topography  of  the  ground  between  is  such  that  it  is  diffi- 
cult to  hear  ti'ains  or  know  of  their  presence  there  unless  the  whis- 
tles of  the  engines  are  sounded  and  the  bells  rung.  The  east  and 
west  road  approaches  the  crossing  from  the  west  on  a  descending 
CTade.  On  December  2,  1883,  the  plaintiff's  wife,  accompanied 
by  their  two  minor  children,  was  driving  a  horse  of  the  plaintifE, 
hitched  to  his  buggy,  on  the  east  and  west  road,  from  the  west  to- 
wards the  railway  crossing.  When  within  10  or  15  rods  of  the 
crossing,  and  near  the  railway,  a  train  of  cars  frdm  the  west,  run- 
ning very  rapidly,  suddenly,  and  without  notice  or  warning, 
emerged  from  the  cut  and  so  frightened  the  horse  that  he  ran 
away,  turned  into  the  north  and  south  road,  and  overturned  the 
baggy,  killing  the  plaintiflfs  wife,  severely  injuring  his  children, 
and  greatly  damaging  his  horse,  buggy,  and  harness.  It  is  also  al- 
leged that  the  horse  was  gentle  and  well  trained ;  that  the  plain- 
tifrs  wife  was  accustomed  to  drive  the  horse,  and  was  an  experi- 
enced driver  of  horses ;  that  she  and  her  children  who  were  with 
her  in  the  baggy  exercised  due  and  proper  care  to  avoid  the  acci- 
dent ;  that  neither  of  them  saw  or  heard  the  approaching  train,  or 
knew  it  was  coming  until  it  emerged  from  the  cut ;  that  the  engine 
whistle  was  not  blown  or  bell  rung ;  and  that  had  those  signals 
been  given,  as  the  statute  requires,  the  occupants  of  the  buggy 
would  have  known  of  the  approach  of  the  train  in  time  to  wre 
guarded  against  and  avoidea  the  accident. 

Alex.  Meggett  for  appellant. 

John  I.  Howe  for  respondent. 

19  A.  ft  H  R  Ca8.--2 
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Ltok,  J. — ^Independently  of  the  fact  that  the  defendant's  ioco- 
motive  and  train  of  care  were  near  the  highway  and  railroad  cross- 
ing when  they  emerged  from  the  cut,  and  frightened  the  horse  be- 
in^  driven  on  the  adjacent  highway  by  the  plamtifTs  wife,  ^e 
think  the  defendant  would  have  been  under  no  obligation  either  to 
slacken  the  speed  of  the  train  or  give  any  signal  of  its  approach. 
There  is  no  statute,  and  we  are  aware  of  no  coinmon-luw  rule, 
which,  under  such  circumstances,  requires  railroad  companies  to 
observe  those  precautions  to  avoid  accident.  If,  therefoi^e,  the  de- 
fendant is  liable  in  this  action,  it  is  so  because  it  failed  to  coiiiplj 
with  the  requirements  of  the  statute  prescribing  its  duty  when  its 
train  approached  the  crossing  of  the  highway.  The  statute  pro- 
vides ttiat  '^before  crossing  any  highway,  except  in  cities  and  vil- 
lages, with  any  locomotive,  the  wliistle  sliall  be  blown  eighty  rods 
from  such  crossing,  and  the  engine-bell  run^  continuously  from 
thence  until  the  liighway  shall  be  crossed  by  the  locomotive." 
(Rev.  St.  p.  527,  §  1809.)  Under  this  statute  no  negligence  or 
breach  of  duty  can  be  imputed  to  the  defendant  because  of  the 
speed  of  the  train.  The  case  made  by  the  complaint  is  that  the 
whistle  was  not  sounded,  or  the  bell  rung,  when  the  train  ap- 
proached the  crossing,  and  that  the  failure  to  do  so  was  the  proxi- 
mate cause  of  the  injuries  complained  of.  It  is  doubtless  true  that 
unless  the  defendant  owed  the  duty  to  the  plaintiff's  wife  and  chil- 
dren to  blow  the  whistle  and  ring  the  bell,  the  complaint  fails  to 
state  a  cause  of  action.  But  if  it  owed  them  such  duty,  then  the  com- 
plaint states  a  cause  of  action.  These  propositions  are  illustrated  by 
some  of  the  cases  cited  by  counsel  for  the  defendant.  Thns  it  was 
held  in  Harty  v.  Railroad  Co.,  42  N.Y.  468,  that  the  sole  object  of  a 
statute  of  New  Jersey,  similar  to  cure,  was  to  protect  persons 
travelling  the  highway  at  or  near  the  crossing,  ana  that  the  rail- 
road company  owed  no  duty  to  a  person  injured  by  a  passing  train, 
when  sucn  person  was  on  tne  tracK  near  a  crossing  (nlthough  law- 
fully there),  to  blow  the  whistle  or  ring  the  bell.  Hence  it  was 
held  that  a  failure  to  give  the  signals  required  by  the  statute  did  not 
render  the  railroad  company  liable  for  such  injuries.  To  the  same 
effect  is  O'Donnell  v.  Railroad  Co.,  6  R.  I.  211. 

The  controlling  question  in  this  case  is,  therefore,  did  the  de- 
fendant company  owe  the  duty  to  the  plaintiff's  wife,  and  their 
children  who  were  with  her  in  the  buggy,  to  give  the  signals  re- 
quired by  the  statute  of  the  approach  of  its  tram  to  the  crossing  1 

It  was  maintained  in  the  argument  on  behalf  of  the  defendant 
that  the  statutory  precautions  have  no  application  to  a  person 
travelling  a  highway  parallel  with  the  railroad,  but  only  to  those 
travellers  on  the  highway  who  are  about  to  use  the  crossing.  The 
highway  along  which  plaintiff's  wife  was  driving,  when  her  horse 
became  frightened  and  unmanageable,  was  snbstantially  parallel 
with  the  railroad  at  the  place  of  the  accident,  and  the  complaint 
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does  not  allege  that  she  intended  to  or  was  abont  to  drive  across 
the  railroad.  None  of  the  eases  cited  b;  counsel  to  these  proposi- 
tions seems  to  sustain  the  doctrine  contended  for,  with  the  single 
exception  of  the  case  of  East  Tennessee,  Y.  &  G.  B.  Co.  v.  Feath- 
ers, 10  Lea  (Tenn.),  103 ;  s.  c,  15  Am.  &  Eng.  B.  li.  Cas.  446. 
The  court  gave  a  construction  to  the  statute  of  that  State  which,  to 
some  extent,  sustains  the  position  of  counsel  for  defendant.  It 
seems  to  us  that  the  case  was  entirely  outside  the  statute,  and 
called  for  no  construction  thereof.  In  that  case,  the  facts,  as  stat- 
ed bj  the  court,  wei*e  these :  '^  Plaintiff  and  his  wife  were  riding 
horseback  from  church.  The  road  they  chose  to  travel,  after  cross- 
ing the  railroad,  ran  along,  near,  and  parallel  to  the  railroad  for 
probably  a  mile  or  more.  Plaintiff  and  wife  were  riding  along 
.tins  road,  going  east,  having  passed  tlie  crossing  from  a  quarter  to 
half  a  mile  west  of  where  the  public  road  crossed  the  railroad, 
when  a  train  approached  from  the  west,  going  east,  the  noise  of 
which  frightened  the  wife's  horae,  which'  threw  her  and  injured 
her  severely."  From  this  statement,  although  somewhat  obscure, 
it  is  understood  that  the  injured  person  was  more  than  a  quarter  of 
a  mile  from  the  crossing  when  her  horse  became  frightened  and 
threw  her,  and  it  is  a  fair  inference  from  the  statement  that  the 
tndu  of  cars  was  an  equal  distance  therefrom  at  the  same  time,  and 
had  passed  the  crossing.  The  statute  required  the  signal  to  be 
sounded  when  the  locomotive  was  approaching,  and  one  fourth  of  a 
mile  from  the  crossing.  Hence,  at  tue  place  of  the  injury,  the  rail- 
road company  was  under  no  statutory  obligation  to  sound  any  signal. 
The  court  held  that  it  was  under  no  such  obligation  to  the  plaintiff 
and  his  wife.  Under  the  facts,  no  good  reason  is  perceived  why  it 
mi^ht  not  have  been  held  as  well  that  the  company  was  under  no 
«ucn  obligation  to  any  pei'son.  In  the  other  cases  cited  by  defend- 
ant's counsel,  either  the  persons  injured  were  not  upon  the  high- 
way when  injured,  or,  being  upon  the  higliway,  they  were  charged 
with  contributory  negligence.  The  New  York  and  Rhode  Island 
•cases  above  cited,  and  also  Holmes  v.  Railroad  Co.,  37  Ga.  593,  and 
Elwood  V.  Railroad  Co.,  4  Hun,  808,  belong  to  the  former  class. 
The  cases  of  Fletcher  v.  Railroad  Co.,  64  Mo.  484,  and  Haas  v. 
Railroad  Co.,  47  Mich.  401,  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  268, 
belong  to  the  latter  class. 

On  the  other  hand,  as  we  have  already  seen,  the  case  of  Harty 
v.  Railroad  Co.,  42  N.  Y.  468,  holds  that  the  statute  was  enacted 
for  the  protection  of  persons  travelling  the  highway  at  or  near  the 
-crossing.  It  does  not  exclude  from  the  protection  of  the  statute 
travellers  on  the  highway  who  do  not  intend  to  use  the  crossing. 
In  the  opinion  by  jEarl,  C.  J.,  the  follo*ring  language  of  Allen, 
J.,  in  People  v.  ifew  York  Cent.  R.  Co.,  25  Barb.  199,  is  quoted 
approvingly :  "  The  hazards  to  be  provided  against  were  twofold : 
(1)  the  asdigeir  of  actual  collision  at  the  crossing;  and  (2)  that  of 
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damage  by  the  frightening  of  teams  travelling  upon  the  poblie 
highway"  near  the  crossing.     In  tlie  latter  case,  the  court  was  con- 
sidering a  statute  of  New  York  in  principle  precisely  like  ours. 
Tiie  track  of  the  railroad  crossed  the  highway  at  an  elevation  of  15 
feet  above  it.     Hence,  in  that  case,  there  was  no  possibility  of  a 
collision.     Yet  the  court  held  that  persons  travelling  the  highway 
in  the  vicinity  of  the  crossing  were  within  the  protection  of  the 
statute,  and  that  the  railroad  company  owed  them  the  duty  to  ring 
the  bell  and  blow  the  whistle,  as  required  by  the  statute.     Cases 
elsewhere  give  support  to  the  same  doctrine.     See  Wakefield  v. 
liuih'oad  Co.,  37  V t.  (2  Veazey)  330 ;  Pennsylvania  R.  Co.  v.  Bar- 
iiett,  59  Pa.  St.  259 ;    1   Tliomp.  Neg.  352,  and  cases  cited.    Tlie 
present  case  rests  upon  the  same  principle,  for  it  can  make  no  dif- 
ference whether  the  traveller  upon   the  highway  passes  under  the 
railroad  or  on  a  parallel  road  in  the  vicinity  of  the  crossing.     The 
danger  of  collision  is  eliminated  from  both  cases,  and  the  danger 
of  teams  becoming  frightened  is  common  to  both.     We  think  the 
constructio!!  thus  given  to  the  New  York  statute  by  the  courts  of 
that  State  is  most  reasonable  and  sensible,  and  is  sustained  by  the 
weight  of  authority.     We  do  not  hesitate  to  adopt  it  as  the  tme 
construction  of  our  own  statute.     It  must  be  held,  therefore,  that, 
upon    the  case  made  by  the  complaint,  the  defendant  conipany 
owed  the  duty  to  the  plaintifTs  wife  and  children  to  give  the  sig- 
nals required  by  the  statute  when  its  locomotive  and  train  were  ap- 
proaching the  crossing.     Its  failure  to  do  so  was  negli^nce;  and 
if  the  plamtiff  can  satisfy  the  jury  that  it  did  so  fail,  and  that  such 
failure  was  the  proximate  cause  of  the  injuries  complained  of,  he 
ought  to  recover.     We  conclude  that  the  complaint  states  a  cause 
of  action,  and  the  demurrer  thereto  should  have  been  overniled. 
Order  reversed,  and  cause  remanded  for  further  proceedings  ac- 
cording to  law. 

Company  Liable  for  Injury  at  Cros^^ing  caused  by  Failure  to  Sound  Statu- 
tory Signals. — A  railroad  company  isinvarinbly  held  linble  in  dnmages  when 
a  perHUM  U  injured  at  a  street  or  road  crossing  in  consequence  of  the  failure 
of  an  engineer  upon  an  approaching  train  to  give  the  signal  required  by  law. 
Commonwealth  ft,  Fitchburg  R.  Co.,  10  Allen,  189;  Galena,  etc.,  R.  Co.  «. 
Dice.  22  111.  264;  Chicago,  etc.,  R.  Co.  v.  McEean,  40  III.  218;  St.  Louis, 
etc.,R.  Co.  0.  Terhune,  50  111.  151;  Chicago,  etc.,  R.  Co.  v-  Fears,  58111.115; 
Indianapolis,  etc.,  R.Co. «.  Stables,  62  III.  318;  Chicago,  etc.,  R.  Co.  v.  Notzki, 
66  III.  455;  Peoria,  etc.,  R.  Co. «.  Stihman,  67111.  72;  Chicago,  etc.,  R.  Co.  f^. 
Bell.  70  111.  102;  Qeor&ria  R.  &  B.  Co.  v.  Wynn,  42  Ga.  831;  Fletcher  e.  At- 
lantir-,  etc.,  R.  Co..  64  Mo.  484. 

Company  not  Liable  to  Trespasser  on  Track  for  Failure  to  Sound  Statu- 
tory Signals  at  Crossings^ — A  statute  requiring  the  sounding  of  aignala  on 
aptiroacliing  a  crossing  is  intended  only  for  the  protection  of  persons  travel- 
ling  ai'ing  the  highway.  It  is  not  intended  to  protect  persons  walking 
upon  the  rail  road- track  near  the  crossing,  and  cannot  be  invoked  by  them. 
O'Donnell  v.  Providence  &  W.  R.  Co.,  6  R  I.  211;  Philadelphia  &  Read- 
ing R.  Co. «.  Spearen,  47  Pa.  St.  800;  El  wood  «.  New  York  Central  &  H. 
R.  R.  Co.,  4  Hun  (N.  Y.),  508;  Harty  e.  Central  R.  Co.  of  N.  J.,  42  N.  Y. 
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468;  Holmes  e.  Central  R.  A;  B.  Co.  of  Qa.,  87  Ga.  598;  Bell  o.  Haaoibal  ft 
St.  Jo  R.  Co.,  4  Am  &  Eng.  R.  R  Cas.  580. 

Frigrhtoning  Horses  by  failing  to  Sound  Statutory  Signals. — A  statute  of 
the  ciiaracier  indicated  above  is  aUu  intended  to  protect  person^  lawfully 
tevelling  along  the  highway  at  or  near  the  crossing  from  approaching  so 
close  that  their  hornes  may  be  frightened  by  a  passing  train.  When  in  con* 
sequence  of  a  failure  to  give  the  signal  the  party  in  question  in  induced  to 
approach  too  close  and  his  horses  become  frishtened,  the  company  is  liable. 
Wskefieid  9.  Connecticut,  etc.,  R  Co.,  87  Vt.  880;  Norton  e.  Eastern  R 
Co.,  118  Mass.  868;  Pennsylvania  R.  Co.  v.  Barnett,  59  Pa.  St.  959;  People 
s.  New  Yurie  Central  R  Co.,  2o  Barb.  (N.  T.)  199;  Presoott  e.  EaHitrn  R. 
Co..  118  Mass.  870;  Polhick  «.  Eastern  R.  Co.,  194  Mass.  158;  Texas  &  Pa- 
cttic  ii.  Co.  e.  ChapD^an,  57  Tex.  75;  Flint  e.  Norwich  &  Worcester  R.  (;o., 
110  Mass.  222;  Strong  v,  Placerville  R  Co.,  8  Amu  &  Eng.  R.  R  (us.  278; 
€^rand  Trunk  R  Co.  t,  Roseuberger,  15  Am.  &  Eng.  R  R.  Cas.  448;  s.  c, 
supra.  ' 

The  company  is  not  liable  when  the  party  has  passed  the  crossing.  Wil- 
son V,  RocheHter,etG.,  R  Co.,  16  Barb.  167.  But  see,  contra,  Western  &  A.  R 
Oh  V.  Jones,  8  Am.  &  Eng.  R.  R.  Cas.  267. 

Nor  where  a  team  is  tied  up  so  close  to  a  crossing  as  to  be  liable  to  be 
frightened  by  a  pansing  train.  St.  Louis  &  San  Francisco  R.  Co.  «.  Payne, 
13  Am.  A  Eng.  R  R.  Cas.  682. 

Injuries  to  Persons  not  Crossing  Tracki — When  the  failure  to  sound  a 
statuu»ry  signal  causes  injury  ms  in  the  principal  case  to  persons  riding  along 
a  highway  ninning  parallel  with  the  line  of  the  railroad  but  not  crossing  it, 
it  has  been  held  that  the  statute  has  no  application  and  that  there  can  be  no 
lecovery.  East  Tenn.,  Va.  &  Ga.  R  R  Co.  «.  Feathers,  10  Lea  (Tenn.),  108 
s.  c^  1^  Am.  &  Eng.  R.  R  Cas.  446.  Bat  see,  contra,  Ransom  e.  Chicago, 
St  P.,  M.  4k  O.  R  Co.,  supra. 


Intbbna'honal  and  Gbsat  Nobthebn  Bt.  Oa 

V. 

Smith. 

{Adwnee  CoMe^  Texas,     Get.  21,  1884.) 

Persons  operating  a  railroad  train,  seeing  a  person  on  the  track  in  front  of 
the  train,  may  presume  that  he  will  get  oS  in  time  to  avoid  a  collision. 

If  those  operating  the  train  know  the  person  to  be  deaf  and  not  able  to 
liear  the  ordinary  noise  of  the  train,  their  duty  is  entirely  different.  Thi*y 
cannot  presume  that  he  will  leave  the  track,  but  must  use  all  proper  precau- 
tion demanded  by  the  situation. 

If  the  negligence  of  the  company  occurs  after  knowledge  of  the  dangerous 
condition  of  the  party,  their  employees  managing  the  train  being  aware  of  the 
inllrmity  of  the  party  in  danger,  they  are  responsible.  The  case  is  much 
stronger  when  the  damage  occurs  from  their  wilful  negligence  or  gross  care- 
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Bobertepn  and  Finlej  for  appellee. 
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WiLUB,  0.  J. — ^The  statement  of  facts  has  been  stricken  from 
the  transcript  in  this  canse  npon  motion  of  the  appellee.  [4  Texas- 
Law  Beview,  252.]  We  can,  therefore,  consider  only  snch  assign- 
ments of  error  as  do  not  depend  for  their  snpport  apon  the  evi- 
dence introduced  npon  the  trial  below. 

The  first  assi^ment  of  error  calls  in  question  some  of  the  allega> 
tions  of  the  petition  as  being  insufficient  in  law  to  entitle  the  plam> 
tiff  to  recover.  The  proposition  under  this  assignment  is  to  the 
effect  that  the  allegations  show  that  contributory  negligence  on  the 
part  of  the  deceased  was  the  proximate  cause  of  his  death.  To 
determine  this  we  must  take  all  the  allegations  of  the  petition  aa 
to  the  cause  and  manner  of  his  death  in  connection  and  construe 
them  together. 

It  is  alleged  that  Smith,  the  deceased,  was  deaf,  and  that  at  the 
time  of  the  accident  he  was  walking  upon  the  railroad  track  of  the 
defendant  company,  which  had  been  laid  upon  and  along  a  public 
street  in  tlie  city  of  Tyler.  This  street  is  stated  to  have  been  be- 
tween the  residence  and  place  of  business  of  the  deceased,  and  that 
it  was  necessary  for  him  to  cross  and  make  use  of  it  in  going  from 
one  to  the  other ;  that  at  the  time  the  accident  occurred  it  was  about 
dark ;  that  a  train,  which  consisted  of  an  engine  and  tender,  and  a 
box  car  before  and  one  behind  them,  was  running  along  the  track 
in  the  direction  of  the  deceased  and  following  him ;  that  this  train 
was  being  backed,  and  was  going  at  the  rate  of  fifteen  nailes  per 
hour — a  greater  rate  than  was  aflowed  by  the  laws  of  the  city  of 
Tyler;  that  there  were  no  lights  upon  the  train,  and  no  signals 
were  given  to  warn  Smith  of  liis  peril ;  that  he,  being  ignorant  of 
the  approach  Of  the  train  and  using  all  necessary  precaution  on  hi& 
part,  was  run  over  by  the  train  and  instantly  killed.  It  was  further 
alleged  that  Smith  did  not  hear  the  approach  of  the  train,  and  that 
although  his  deafness  was  well  known  to  the  very  agents  and  em- 
ployees of  the  company  who  were  running  the  train,  and  although 
they  knew  that  the  deceased  was  in  the  way  of  the  train  and  una- 
ble to  hear  or  know  of  its  approach,  they  continued  to  run  at  the 
same  high  rate  of  speed  until  they  ran  over  and  killed  him. 

It  is  doubtless  well  established  law  that  the  persons  operating  a 
railroad  train,  seeing  one  upon  the  track  in  the  direction  it  is  goine^,. 
have  a  right  to  presume  that  he  will  step  off  in  time  to  avoid  a  col- 
lision. They  have  a  right  to  presume  that  the  principle  of  self- 
preservation  will  impel  the  trespasser  to  seek  a  place  of  safety  and 
not  await  what  must  result  in  serious  injury,  if  not  in  death.  If ^ 
however,  the  person  on  the  track  be  deaf  and  unable  to  hear  the 
noise  of  the  train,  he  cannot  be  expected  to  provide  for  his  own 
safety  so  promptly  as  one  in  full  possession  of  all  his  senses.  This 
fact  would,  of  course,  make  him  the  more  careful  to  avoid  being- 
placed  in  a  situation  likely  to  render  him  liable  to  an  injury  from 
which  others  would  be  exempt.    But  what  are  the  duties  and 
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spoDBibilitiee  of  the  railroad  company  in  snci)  case  ?  If  unaware 
of  the  person's  infirmity,  they  cannot  be  expected  to  treat  him 
differently  from  other  like  traneOTessors  npon  their  track.  They 
may  presume  that  he  will  step  on  in  time  to  prevent  being  struclc 
by  the  train,  and  they  would  be  required  to  give  him  only  such 
warning  as  would  reasonably  alarm  his  fears  and  cause  him  to  leave 
the  track.  But  if  the  employees  in  charge  of  the  train  know  that 
the  party  is  deaf  and  not  able  to  hear  the  oi-dinary  noise  of  the  train, 
their  duty  becomes  entirely  different.  The  presumption  that  he 
will  leave  the  track,  which  excuses  the  company  in  other  cases,  does 
not  exist,  and  they  have  no  right  to  act  upon  it ;  but  they  must  use 
all  proper  precautions  demanded  by  the  situation,  and  if  they  do 
not,  they  will  be  liable  for  the  consequences,  notwithstanding  the 
original  negligence  of  the  deaf  person  in  attempting  to  walk  the 
track  of  the  railroad. 

Any  infirmity  of  one  travelling  upon  the  track,  or  lying  upon  it, 
known  to  those  in  charge  of  tlie  particular  train,  requires  such  dili- 
gence on  the  part  of  the  company  as  will  best  protect  him  from 
harm.  The  onginal  negligence  oi  the  person  injured  does  not  ex- 
cuse the  company  from  care  and  watchfulness  on  their  part,  when 
they  know  that  his  dangerous  position  is  due  to  an  infirmity  or  dis- 
ability, deafness,  idiocy,  incapacity  for  moving,  or  want  of  appre- 
ciation of  the  danger,  as  in  case  of  an  infant  ox  tender  years. 

If  the  negligence  of  the  company  occurs  after  they  are  aware  of 
the  dangerous  condition  of  sucn  party,  their  employees  managing 
the  cars  being  fully  aware  of  the  infirmity  of  the  party  imperillec^ 
they  are  responsible  for  the  damages  suffered  by  him.  Much 
stronger  is  the  case  against  the  company  when,  under  such  cir- 
cumstances, the  damages  ensue  from  their  wilful  negligence  or 
gross  carelessness.  These  principles  are  borne  out  by  the  books, 
and  reference  is  made  to  a  few  of  the  authorities  in  which  they  will 
be  found  well  sustained.  H.  &  T.  C.  Ry.  Co.  v.  Smith,  52  Texas, 
178 ;  Freeh  v.  Phil,  etc.,  R.  R.  Co.,  39  Md.  574;  Varnell  v.  St 
Louis,  etc.,  R.  R.  Co.,  10  Am.  &  Eug.  R.  R.  Cas.  726 ;  Beem's 
AdmV  V.  Oh.,  R.  I.  &  Fac.  R.  R.  Co.,  6  Id.  222 ;  Swigert  v. 
Han.  &  St.  Jo  R.  R.  Co.,  9  Id.  822 ;  Louisville,  etc,  R.  K.  Co. 
V.  Cooper's  Adm'r,  6  Id.  5. 

The  petition  shows  that  Smith  was  deaf  and  perhaps  negligent 
in  walking  upon  the  track  when  he  was  liable  to  be  injureo  by 
a  moving  train.    But  it  shows,  also,  that  the  employees  of  the  com- 

Eany  in  charge  of  the  train  were  well  aware  of  his  deafness ;  saw 
im  walking  on  the  track  and  liable  to  be  run  over  and  killed  by 
reason  of  not  being  able  to  hear  the  train  coming  toward  him ; 
that  they  took  no  precaution  whatever  to  saye  his  life ;  gave  no 
alarm,  exhibited  no  lights,  did  not  slacken  their  speed,  much  less 
attempt  to  stop  altogether ;  but,  in  the  exercise  of  gross  carelessness^ 
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eontinned  to  back  the  cars  at  the  rate  of  fifteen  miles  an  hour,  ui^ 
til  they  struck  and  killed  the  deceased* 

We  think  that,  taking  all  the  allegatioDs  of  the  petition  in  con- 
nection, a  8a£Scient  case  of  negligence  on  the  part  of  the  company 
is  made  ont  to  have  occurred  after  they  knew  of  the  danger  t0 
which  Smith  was  subjected  on  account  of  his  deafness  and  the 
movement  of  the  train  toward  him,  and  that  the  petition  showed  a 
good  canse  of  action,  and  the  demurrer  was  properlv  overruled. 

The  charge  of  the  court  complained  of  in  the  fifth  assignment 
of  error  was  in  accord  with  these  views,  and  was  correct  under  the 
allegations  of  the  petition.  For  want  of  a  statement  of  facte,  we 
cannot  pass  upon  its  applicability  to  the  evidence  in  the  case. 

Tlie  petition  does  not  show  that  exemplary  damages  were  claimed 
by  the  plaintiff.  It  was  not,  therefore,  the  duty  of  the  court  to 
give  any  instructions  upon  that  subject,  or  to  distinguish  between 
exemplary  and  compensatory  damages.  If  the  defendant  desired 
to  have  the  claim  tor  damages  more  specially  alleged,  it  should 
have  specially  excepted  to  the  petition.  If  it  had  desired  the 
charge  to  be  more  specific  in  this  respect,  it  should  have  asked 
special  instructions  of  the  court 

There  are  no  other  errors  assigned  of  which  we  can  take  notioe 
in  the  state  of  the  record. 

The  judgment  is  affirmed. 

Affirmed. 

EngifiMr  may  Pratum*  that  Party  Ah^ad  on  Traek  hat  Ordinary  Faoiil- 
tiM> — Wti«n  the  persons  in  charge  of  a  railroad  tcaim  see  a  party  ahead  upon 
the  track,  the^  are  entitled  under  ordinary  circumstsBces  to  presume  that  h« 
is  endowed  with  ordinary  faculties,  and  that  he  will  therefore  take  notice  of 
th^  approaching  train  and  step  off  the  track  in  time  to  avoid  injnry. '  Hartj 
t.  Centra)  R.  Co.,  43  N.  T..466;  Freeh  «.  Philadelphia,  etc.,  R.  Co.,  89  Md. 
574;  Manly  «.  Wilmington,  etc.,  R.  Co.,  74  N.  C.  665;  Illinois,  etc.,  R.  Co.  «. 
H:<Hlglin,  85  111.  481;  Herring  «.  Wilmington,  etc.,  R.  Co.,  10  Ired.  L.  (N  C.) 
402;  Poole  v.  North  Carolina,  etc..  R.  Co.,  8  Jones  L.  (N.  C.)  340;  Maberv. 
Atlantic,  etc.,  R.  Co.,  64  Mo.  267;  Hohnes  «.  Central,  etc.,  R.  Co.,  87  6a. 
508;  O'Donnell  v,  Missonri,  etc.,  R.  Co.,  8  Cent.  L.  J.  414;  Coggswell  e. 
Oregon  &  Cal.  R.  Co..  6  Ores.  417;  Louisyille,  etc.,  R.  Co.  «.  Cooper,  6  Am. 
A  Eng.  R.  R  Cas.  5;  Teunenbroock  v.  Southern  P.  C.  R  Co.,  6  Am.  &  En^. 
R  R.  Cas.  8;  Northern  Central  R  Co.  v.  State,  6  Am.  &  Eng.  R  R  Cas,  66; 
Colorado  Central  R.  Co.  «.  Holmes,  8  Am.  &  Eng.  R.  R.  Cas.  410 ;  Interna- 
tional &  St.  N.  R  Co.  e.  Jordan,  10  Am.  &  Eng.  R  R.  Cas.  801 ;  Baltimore 
&  Ohio  R  Co.  e.  Depew,  12  Am.  &  Eng.  R  R  Cas.  64;  Terre  Haute  &  Ind. 
R  Co.  «.  Graham,  12  Am.  &  Eng.  R  R.  Cas.  77;  Louisville  &  N.  R.  Co.  e. 
Watkins,  12  Am.  &  Eng.  R  R.  Cas.  89. 

Duty  of  Engineer  when  ho  Knows  that  Party  has  not  Ordinary  Faculties. — 
But  where  the  persons  in  charge  of  a  train  have  any  knowledge  of  the  fact 
that  the  person  is  under  some  physical  disability  which  will  prevent  his  leav- 
ing the  track,  they  are  bound  to  a  higher  degree  of  care.  Freeh  v.  Phila., 
W.  ^k  B.  R  Co.,  80  Md.  574;  Meeks  v.  Southern  Pacific  R  Co., 
56  Cal.  618;  s.  c.»  8  Am.  &.  Eng.  R  R  Cas.  814;  East  Tenn.,  Ya.  & 
Ga.  R  Co.  V.  Humphreys,  Adm'r,  12  Lea  (Tenn.),  200;  s.  c,  15  Am.  &  Eng. 
R  R  Cas.  472;  Dinwiddle,  Adm'r,  e.  Louisville  &  Nashville  RR.  Co.,  9  Lea 
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(Tenn.)  309 ;  8.  c,  15  Am.  &  Rng.  R.  R.  Cas.  488.  But  see  Houston  &  T.  C. 
K.  Co.  V.  Sympkins,  54  Tez.  615;  8.  c,  6  Am.  &  £nff.R.R.  Cas.  11;  Paducah 
^  Sliaabethtown  R.  Co.  v.  Letcher,  12  Am.  &  Bug.  R.  R.  Cas.  01. 


BUBflNETT 
V. 
BuBUNOTQir  AND  M.  R  R  Oo. 

(4dvmu»  (km,  Ndrnuin.  ^Amgw^^^  1^64.) 

An  employee  of  a  railroad  company  is  iooompetent  to  sit  as  a  juror  in  a  case 
where  the  company  is  a  party. 

If  a  challenge  to  an  incompetent  juror  is  OTcrruled,  and  he  is  afterwards 
peremptorily  challenged  ana  excluded,  and  the  record  fails  to  show  that 
tbe  party  exhausted  nis  peremptory  challenges,  the  error  in  oYerruling  the 
ehallense  for  cause  will  be  without  prejudice. 

O.,  a  tx>y  between  10  and  11  years  of  age,  while  walking  on  a  railroad  at  a 
point  where  there  was  no  thoroughfare,  by  accident  stepped  between  the 
guard  and  main  rail  at  a  switch,  and  was  unable  to  extricate  his  foot,  and  a 
switch -enffine  being  turned  on  to  that  line  ran  over  and  crushed  his  foot. 
lUd,  that  if  tbe  employees  of  the  company,  after  becoming  aware  of  the  peril- 
ous condition  of  the  plaintiff,  by  the  exercise  of  a  reasonable  degree  of  oara 
could  haye  preyented  the  injury,  the  company  was  liable. 

EssoB  from  Cass  County. 

A.  N.  Sallivan  and  J.  B.  Strode  for  plaintiff. 

Marqaette  &  Deweese  for  defendant. 

Maxwell,  J. — This  action  was  bronfjht  by  the  plaintiff  against 
the  defendant  to  recover  for  personal  injaries  alleged  to  haye  been 
caused  by  tbe  negligence  of  the  employees  of  the  defendant  in  run- 
ning one  of  its  locomotives.  On  tlie  trial  of  the  cause  in  the  conrt 
below  a  verdict  was  rendered  in  favor  of  the  defendant,  and  the 
action  dismissed. 

The  first  error  assigned  is  in  overrnling  the  challenge  to  one  B. 
Hempell,  called  as  a  juror.  The  examination  of  Mr.  Hempell  is 
as  follows:  '^  Question.  Are  you  in  the  employ  of  the  defendant 
St  present  ?  Answer.  I  am,  sir."  (The  attorneys  for  the  plaintiff 
thereupon  challenged  the  juror  for  cause.)  "^.  By  tlie  Conrt. 
What  position  do  you  occupy  i  A.  1  work  in  the  carpenter  shop. 
Q.  By  the  Court.  Are  you,  of  your  own  knowledge,  acquainted 
with  any  of  the  facts  in  this  case?  A.  I  am  not.  Q,  By  the 
Court  Do  you  have  any  opinion,  at  the  present,  as  to  which  party 
should  prevail?  A,  No.  Q.  Bv  the  Court.  Have  you  ever  formed 
or  expressed  an  opinion  as  to  which  party  should  prevail?  A.  No. 
Q.  By  the  Court.  Have  you  any  bias  or  prejudice  in  favor  of  or 
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against  either  of  the  parties  to  this  action  t  A.  No,  sir ;  that  I 
know  of  at  present."  The  challenge  was  thereupon  overruled,  to 
which  the  plaintiff  excepted. 

A  note  is  made  in  the  record  by  the  jndge  that  '^  after  the  chal- 
len^  for  cause  was  overruled  bv  the  Court,  the  plaintiff  peremp- 
torily challenged  the  juror,  I3.  Hempell,  who  was  thereupon 
excused."  At  common  law  it  is  good  cause  for  challenge  that  & 
juror  is  next  of  kin  to  either  party  within  the  ninth  decree ;  that 
he  has  been  an  arbitrator  on  either  side ;  that  he  has  an  interest  in 
the  cause ;  that  there  is  an  action  depending  between  him  and  the 
party ;  that  he  has  taken  money  for  his  verdict ;  that  he  has  for- 
merly been  a  juror  in  the  same  cause ;  that  he  is  the  paity's  master, 
servant,  counsellor  or  attorney.  3  Bl.  Cpmm.  363.  And  the  com- 
mon law  in  that  regard  is  in  force  in  this  State.  Ensi^  i).  Harney, 
18  N.  W.  Rep.  74.  Jurors  must  be  indifferent  with  the  parties, 
and  have  neither  motive  nor  inducement  to  favor  either.  The  fact 
that  the  defendant  is  a  corporation  does  not  change  the  rule,  nor 
render  an  employee  eligible  to  sit  on  a  jurv  in  an  action  where  the 
corporation  is  a  party.  The  Court,  therefore,  erred  in  overruling 
the  challenge.  But  as  it  appears  that  the  juror  was  challenged 
peremptorily  and  excluded  from  the  jury,  and  the  record  fails  to 
show  tuat  the  plaintiff  exhausted  his  peremptory  challenges,  it  waa 
error  without  prejudice.  Palmer  v.  People,  4  ifeb.  68 ;  Fi'eeman: 
V.  People,  4  Denio,  10. 

2.  Dr.  Livingston,  of  Plattsmouth,  the  defendant's  principal  sur- 
geon, was  called  as  a  witness  for  the  plaintiff,  and  testifiec  to  the 
extent  of  the  injuries.  He  was  then  asked  by  the  defendant'^ 
attorney  whether  or  not  his  services  for  attendance  on  the  lx)y  were 
paid  for  by  the  boy  or  his  mother,  or  any  one  for  them.  .  The 
plaintiff's  attorneys  objected  to  the  question,  because  there  was  no- 
claim  for  compensation  for  such  services.  The  objection  was  over- 
ruled, and  he  answered  that  ^'  the  treatment,  and  all  the  supplies- 
necessary  to  the  treatment,  were  supplied  without  cost  to  the 
patient."  ^^  Question,  That  is  the  rule  in  all  cases  ?  Answer,  That 
IS  the  rule  in  all  cases."  Had  there  been  any  claim  in  the  petition 
for  compensation,  because  of  money  expended  for  this  purpose,  the 
question  would  have  been  proper.  But  nothing  is  claimed  on  that 
ground,  and  the  answer  must  have  been  prejudicial  by  diverting- 
tlie  attention  of  the  jury  from  the  real  question  at  issue. 

3.  It  appears  from  the  record  that  in  August,  1882,  the  plaintiff, 
who  was  then  between  10  and  11  years  of  age,  was  walking  on  the 
defendant's  railroad  track,  in  the  city  of  Plattsmouth,  at  a  point  on 
or  near  Second  Street,  about  thirty-thi*ee  feet  north  of  the  north 
line  of  Main  Street.  Second  Street  at  that  point  is  covered  with 
railroad  tracks,  and  is  not  used  by  the  public  at  large.  The  defen- 
dant's depot  is  a  short  distance  east  of  Second  Street,  and  a  few 
feet  south  of  Main  Street,  and  persons  in  passing  to  and  from  the 
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depot  are  compelled  to  oroes  nearly  all  of  said  tracks.  The  plain- 
tin  in  hie  testimony  states :  ^^  I  was  walking  along  the  track  and 
mj  foot  slipped  into  tlie  guide-rail  and  got  fast  there,  and  the  en- 
^ne  was  standing  still,  close  to  where  the  switchman  was,  and  I 
Btood  there,  and  when  I  saw  the  engine  coming  it  was  on  the  track 
tliat  goes  to  the  river.  He  came  to  the  switch.'^  ^'Qttestion.  Who 
oome  to  the  switch?  Answer.  Mr.  Lee  Parker.  He  put  the 
switch  on  mj  track ;  he  got  on  the  engine  and  jumped  on  again 
and  canght  me,  and  the  engine  ran  over  me,  and  never  stopped  till 
it  got  even  with  the  other  side  of  Main  Street."  He  also  states 
tliat  he  was  thirty  or  forty  feet  from  the  switch  at  the  time  of  the 
accident,  and  that  when  the  switch  was  tunied  for  the  engine  U> 
pass  over  the  track  he  hallooed  and  attracted  the  attention  of  a 
number  of  persons ;  that  the  switchman  ran  to  him  ahead  of  the 
engine  and  tried  to  extricate  him,  but  finding  that  he  was  unable 
to  do  so,  pulled  his  body  over  from  the  track,  the  injury  sustained 
being  the  crushing  of  the  foot,  which  was  afterwards  amputated,, 
the  heel  being  saved. 

The  fifth  instruction  given  by  the  Court  on  its  own  motion  is  as 
follows :  ^^  Although  the  jury  may  believe  from  the  evidence  tliat 
the  defendant  was  guilty  of  negligence,  upon  the  occasion  in  ques- 
tion, which  contributed  directly  to  the  injury  complained  of,  yet  if 
jon  further  believe  from  the  evidence  that  the  plaintiff  was  also* 
jrnilty  of  negligence  which  contributed  directly  to  the  injury,  then 
^e  plaintiff  cannot  recover  in  this  suit,  unless  the  jury  further 
find,  from  the  evidence,  that  the  conduct  of  the  defendant's  ser> 
Tants  was  malicious  and  wilful,  or  wantonly  reckless,  showing  an 
utter  disregard  of  the  rights  of  the  person  of  the  plaintiff."  This- 
instiruction  was  clearly  erroneous.  It  entirely  takes  away  from  the 
jury  the  question  of  care  on  the  part  of  the  defendant.  The  rule 
IB  well  settled  that  a  party  who  is  injured  by  the  mere  negligence 
of  another  cannot  recover  for  the  injury  if  he,  by  his  ordinary  neg- 
ligence or  wilful  wrong,  proximately  contributed  to  produce  the 
injury  complained  of,  so  that,  but  for  his  co-operating  fault  it 
would  not  have  occurred,  except  where  the  approximate  cause  of 
the  injury  is  the  omission  of  the  defendant,  aiter  becoming  aware 
of  the  danger  to  which  the  plaintiff  is  exposed,  to  use  a  proper  de- 

g-ee  of  care  to  avoid  injuring  him.  Serg.  &  R.  Neg.  §  25 ;  C,  0. 
C.  B.  Co.  V.  Elliott,  4:  Ohio  St.  474;  j3rown  v,  Hannibal,  etc.^ 
B.  Co.,  50  Mo.  461 ;  Railroad  Co.  v.  Davis,  18  Ga.  679 ;  Cooper  t?. 
Central  R  Co.,  44  Iowa,  184;  Cooley,  Torts,  674;  Trow  v.  Kail- 
road  Co.,  24  Yt  487 ;  Isbell  v.  Railroad  Co.,  27  Conn.  898 ;  Hicks 
V.  Railroad  Co.,  64  Mo.  480.  If,  therefore,  the  employees  of  the 
defendant  in  charge  of  the  locomotive,  after  being  aware  of  the 
perilous  condition  of  the  plaintiff,  did  not  exercise  a  reasonable  de* 

See  of  care  to  prevent  tne  injury,  the  defendant  cannot  rely  oa 
e  plaintiff's  negligence  to  defeat  a  recovery. 
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Some  of  the  inatriictioDS  asked  should  have  been  gpi?eii,  but,  as. 
tiiey  are  within  the  rule  above  stated,  it  is  unneoessarj  to  revievr 
them. 

The  jadement  of  the  district  court  is  reversed,  and  the  caoee 
remanded  tor  further  proceedings. 

Qleokholdsr  not  Competent  as  Juror. — In  an  action  to  which  a  raflroad 
eonpany  is  a  partj,  a  iitockhold«r  in  the  compaoy  is  not  competent  to  sit  as 
e  juror.  Sil vis  e.  Ely,  8  W.  A  S.  4S1 ;  Williams  e.  Smith,  6  Cow.  t66 ;  Fleesoo 
tL  Savage  S.  M.  Co..  8  Nev.  157;  Page  e.  Contocook.  Valley  R.  Co.,  81 N.  IL 
488;  Peninsular  K.  Co.,  e.  Howard,  30  Mich.  18;  Ga.  B.  B.  Co.  e. 
Hart,  60  Ga.  560. 

But  see  Micbiffan,  etc.,  R  Co.  e.  Barnes,  40  Mich.  888;  Commonwealth 
-e.  Boston,  etc.,  fi.  Co.,  8  Cash.  (Mass.)  86;  WilUams  e.  Great  Western  R. 
Co  ,  8  H.  A  N.  869. 

•isrvant  of  Railroad  Company  not  Competent  as  Jufor. — ▲  serrant  or 
other  empU>yee  of  a  railroad  company  ia  not  competent  as  a  juror  in  a  suit  to 
which  the  company  is  a  party.  Mis  interest  is  such  as  was  held  at  com- 
mon law  to  constitute  a  bias  of  a  most  dangerous  kind.  Frederickton  Boom 
Co.  e.  MePhersott,  8  Hannajp  (N.  &)  8;  Hubbard  e.  Butleckie,  67  Miss.  7; 
Central  R  Co.  e.  Mitchell,  68  Ga.  178;  s.  c,  1.  Am.  A  Bug.  R.  R  Css.  14&. 

When  Company  Liable  Notwithstanding  Contributory  Negjigenosk— When 
the  servants  of  a  railroad  company  perceive  the  perilous  position  in  which  a 
person  has  through  contributory  negligence  placed  himself,  and  notwithr- 
standing,  fail  to  exercise  reasonable  care  to  prevent  injury  to  him,  but  wU- 
fully  run  over  him,  the  railroad  company  is  liabto.  For  a  full  Ust  of  tbn 
nuthorities  on  this  point  see  Citiaens*  Street  By.  t .  Stt^  and  note|  infra. 
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Shanks. 

(94  Indiana  BtparU,  608.) 

Plaiatiff  alleged  that  the  defendant  company's  serrants  negligently  |Hled 
np  a  truck  on  the  platform  so  high  that  it  became  top-heavy,  and  being 
touched  by  plaintiff,  who  was  passing  along  the  platform,  fell  upon  her,  in- 
acting  injuries. 

Bda^  that  there  was  no  wilful  negligence  charged,  and  that  therefore 

Slaintifl  was  bound  to  show  that  there  was  no  contributory  negligence  oa 
er  part. 

Punitory  damages  were  not  recoTerable  in  any  cTcnt  in  the  above  case,  no 
wilful  act  being  shown  on  the  part  of  defendant  or  its  servants. 

From  the  Monroe  Circuit  Court. 
G.  W.  Fried  ley  for  appellant. 

M.  F.  Dunn,  G.  G.  Dunn,  J.  R  East  and  W.  H.  East  for 
appellee. 
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FsAmajN,  C. — Appellee,  by  her  next  friend,  sued  appellant  for 
injuries  received  by  a  truck  turning  over  upon  her  on  the  plat- 
form at  the  railroad  depot  in  the  city  of  Mitchell,  Indiana. 

The  suit  was  commenced  in  Lawrence  County,  and  the  venue 
was  changed  to  the  Monroe  Circuit  Court,  where  there  was  a  trial 
by  jury,  verdict  for  plaintiff,  and,  over  a  motion  for  a  new  trial^ 
judgment  was  rendered  upon  the  verdict. 

Ihe  error  complained  of  is  in  overruling  the  defendant's  mo- 
tion for  a  new  trial;  and  the  only  reasons  insisted  upon  are,  that 
the  verdict  is  not  sustained  by  sufficient  evidence,  and  error  in  the 
instructions  to  the  jury. 

The  complaint  charges  that  in  June,  1881,  said  defendant,  by 
its  agents,  carelessly  and  negligently  loaded  the  truck  so  top-lienvy 
that  when  touched  it  was  liable  to  turn  over,  and  placed  and  left 
•  said  truck,  so  loaded,  upon  the  depot  platform  within  a  public  side- 
walk ;  that  the  plaintiff,  while  passing  on  the  platform,  touched 
the  truck,  when  it  fell  over  upon  her,  and  inflicted  the  injuries 
oomplained  of. 

W  ithout  deciding  upon  the  sufficiency  of  the  evidence,  we  pro- 
ceed to  examine  the  instructions. 

It  is  insisted  by  appellant  that  the  court  eired  in  its  instructions 

given  to  the  jury,  and  in  refusing  to  give  instructions  asked  by 
le  defendant. 

The  fii*st  instruction  asked  by  the  plaintiff,  given  by  the  conrt^ 
and  excepted  to  by  the  defendant,  is  as  follows : 

^^In  this  class  of  cases,  ordinarily,  the  plaintiff  must  be  without 
fault,  but  this  is  not  always  the  case;  and  in  this  case,  if  yon 
should  find  from  the  evidence  that  the  defendant  improperly  and 
negligently  loaded  said  truck,  and  it  was  loaded  in  such  a  manner 
as  to  DC  dangerous  by  reason  of  said  loading,  and  in  allowing  their 
truck,  so  loaded  witn  boxes,  chests  and  trunks,  to  remain  upon  a 
street  or  sidewalk  or  platform  where  the  pnblic  had  a  right  to  travel, 
were  guilty  of  gross  or  wilful  negligence  in  so  allowing  it  to  re- 
main so  loaded ;  and  should  you  also  find  in  this  case  that  the 
plaintiff  was  gnilty  of  slight  negligence  only,  and  you  further  find 
that  the  plaintiff  was  injured  as  charged  in  the  complaint,  by  rea- 
son of  such  gross  or  wilful  negligence  on  the  part  of  tlie  defendant, 
such  slight  negligence  on  the  part  of  the  plaintiff  would  not  de- 
feat this  action.  And  if  you  find  these  to  be  the  facts,  you  should 
find  for  the  plaintiff." 

This  instruction  is  erroneous.  There  is  nothing  in  the  com- 
plaint or  evidence  that  justified  an  instruction  upon  wilfulness ;  it 
was  not  applicable  to  the  case.  Gross  negligence  is  not  classed 
with  wilfulness.  In  this  class  of  cases  there  are  no  degrees  in 
negligence,  and  gross  negligence  is  no  more  than  mere  negligence. 
And  when  wilfulness  is  not  charged,  the  plaintiff,  in  order  to  re- 
cover, must  make  out  a  case  of  unmixed  negligence,  and  that  she 
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was  withoat  fault.  Contributorj  negligence  on  her  part,  however 
fillet,  defeats  her  right  to  recover. 

The  second  instruction  so  given  is  also  compkined  of  in  part^ 
which  part  reads:  ''And  that  she  was  negligently  injnred  by  the 
defendant  as  charged  in  the  complaint,  and  jon  farther  findf  said 
plaintiff  was  injured,  if  injured,  without  any  fault  of  her  parents 
or  guardian,  you  should  find  for  the  plaintiff  and  assess  her  dam- 
ages at  such  sum  as  will  compensate  uer  for  the  injury  sustained, 
to  which  you  may  add  punitive  dam|[ges." 

The  last  clause  in  this  part  of  the  instruction  is  well  objected  to. 
Wilfuhiess  is  not  charged  in  the  complaint,  nor  shown  by  the 
evidence.  For  mere  negligence,  compensatory  damages  only  are 
allowable,  and  punitive  damages  cannot  be  added,  we  need  not 
•examine  the  errors  complained  of  in  refusing  to  give  instructions 
iisked.  For  the  errore  in  the  instructions  given,  the  judgment 
juust  be  reversed. 

Per  Cttbiam. — It  is  therefore  ordered  upon  the  for^;oing  cpizi- 
ion,  that  the  judgment  of  the  court  below  be  and  it  is  in  all  thingB 
reversed,  at  appellee's  costs;  and  that  the  cause  be  remanded  to 
the  court  below,  with  instructions  to  grant  a  new  trial,  and  for 
further  proceedings. 

General  Reference. — See  on  the  polDt  involved  in  the  priocipel  case  Citi- 
zens* Street  Railway  e.  Steen,  and  note^  infra,  with  autnorities  therp  col- 
lected. 
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(43  ArhMMM  BeporUy  831.) 

A  street  car  driven  very  rapidly  along  the  street  ran  into  and  injured  a 
horse  and  buggy  at  a  point  where  owing  to  an  obstruction  on  the  street  it  was 
impossible  for  the  driver  of  the  buggy  to  turn  off  the  track.  BM^  that  not- 
withstanding the  fact  that  the  driyer  of  the  buggy  may  have  been  negligent, 
the  car  company  was  liable  in  damages  if  the  car  driver  failed  to  stop  his 
car  when  he  perceived  the  dnngernus  position  of  the  buggy.  He  had  no 
right  to  attempt  to  drive  past  it  at  a  high  rate  of  speed. 

The  measure  of  damages  for  an  injury  from  a  collision  of  a  street  railroad 
car  with  a  carriage  is  a  lair  pecuniary  compensation  for  the  injuries  sustained 
by  the  occupant  and  his  property;  but  if  the  injury  be  also  wilful,  or  wan- 
ton, or  attended  by  such  gross  negligence  as  manifests  a  careless  disregard 
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of  the  coosequences  to  the  plaintiff,  the  pury  may  add  Buch  sum  as  they 
think  proper  nnder  the  circumstances,  as  yindictive  or  exemplary  damageSi 
or  as  punishment  for  the  wrongful  conduct  of  the  driver. 

Appeal  from  Palaski  Circuit  Court. 
John  McClure  for  appellant. 
T.  J.  Oliphant  for  appellee. 

Eakin«  J. — ^This  is  an  action  by  appellee  against  a  street  railway 
company  in  Little  Bock,  to  recover  damages  for  an  injury  to  her 
person  and  property,  occasioned  by  a  collision  between  a  car  of 
tbe  company  and  a  horse  and  bnggy  with  which  she  was  driving, 
upon  a  street  along  which  the  line  bi  railway  ran. 

The  bnggy  was  partially  upset  against  a  sand  bank,  and  to  some 
extent  injured;  the  horse  was  lamed,  and  the  plain tijS  herself 
bmised  and  huii;. 

The  jury  found  for  the  plaintiff,  fixing  her  damages  at  $150. 
A  motion* for  a  new  trial  was  denied,  exceptions  taken,  and  an 
appeal. 

The  material  facts  proven  for  plaintiff  are  as  follows :  She  was 
driving  down  the  street  with  her  little  son  in  the  bnggy.  The 
boy  stood  up,  cried  to  his  mother  that  the  street  car  Was  coming, 
and  struck  the  horse  with  a  whip  to  increase  his  speed.  He  re- 
peated the  blow,  and  the  horse  went  still  faster,  but  not  so  fast  as 
the  coming  car.  There  was  a  sand  pile  on  the  street,  with  a  nar- 
row carriage  way  between  it  and  the  track.  When  about  midway 
of  this,  where  the  bnggy  could  not  turn  to  either  side,  the  collision 
occuiTcd,  with  the  results  above  mentioned.  The  top  of  the  buggy 
was  up,  and  she  did  not  see  the  car  when  her  son  spoke.  She  says 
the  car  was  going  at  an  unusual  rate  of  speed,  and  the  driver  did 
not  stop  when  the  accident  occurred.  The  sand  pile  on  the  street 
was  so  placed  that  all  vehicles  on  that  side  were  compelled  to  pass 
between  it  and  the  railway,  with  only  four  or  five  leet  of  room. 
There  was  some  proof  of  actual  pecuniary  damage  to  the  horse 
and  buggy,  including  harness,  but  considerably  short  of  the  ver- 
dict. She  says  the  bnggy  was  struck  by  the  front  part  of  the  car 
very  forcibly.  In  this  she  is  sustained  by  the  testimony  of  a 
Bpectator,  who  says  further  that  the  driver  of  the  car  was  coming 
at  an  extraordinary  rate  of  speed,  and  that  the  driver  did  not  stop, 
nor  attempt  to  stop  it.  He  thought  the  brake  was  broken  and 
that  the  car  would  run  over  the  mule  on  the  down  grade.  The 
bnggy  was  thirty  or  forty  feet  in  advance  of  the  car  when  he 
first  saw  it. 

For  defendant,  the  car  driver  testified  that  plaintiff  was  driving 
on  the  track,  and  be  told  her  to  get  off,  she  whipped  up,  and  he 
understood  her  to  say  '^  Come  ahead,"  and  she  drove  off  the  track. 
He  attempted  to  pass  her,  but  the  sand  pile  crowded  her  on  to- 
wards the  track,  and  she  ran  into  the  car  at  the  rear  end. 
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The  front  part  of  the  car  had  passed  the  boggy  without  tonch- 
ing.  Oi\  this  last  point  he  is  corroborated  by  a  passenger.  He 
says  further,  that  after  the  accident  the  car  stopped  aboat  two 
ininntes.  The  car  could  have  been  stopped  in  ten  feet.  Plaintiff 
in  rebuttal  denies  that  she  told  the  driver  to  come  ahead,  or  saw 
him  before  the  collision. 

The  court  on  motion  of  the  plaintiff,  and  against  the  objections 
of  defendant,  instructed  the  jury : 

1.  That  although  they  might  find  the  plaintiff  to  have  been  to 
some  extent  negligent,  yet  if  the  defendant  did,  or  by  reasonable 
diligence  might  liave  discovered  the  negligence  in  time,  and  by 
using  ordinary  care,  might  have  prevented  the  injury  and  failed  to 
use  such  care,  it  would  be  responsible. 

2.  That  the  company  was  responsible  for  the  damages  to  the 
property  or  persoi>  of  pFaintiff,  by  the  wrongful  act  of  its,6ervant 
m  running  the  car  against  the  buggy,  if  thev  should  find  that  he 
did  so,  unless  they  should  further  tind  that  the  plaintiff  had  been 
guilty  of  contributory  negligence. 

In  the  first  instruction  asked  by  the  defendant,  amongst  other 
things  not  objectionable,  the  court  was  asked  to  charge  that  if  the 
plaintiff  knew  that  the  street  was  occupied  by  the  railway  track  it 
was  her  duty,  from  time  to  time,  to  look  behind  to  ascertain  if  a 
car  was  approaching  from  the  rear,  and  the  failure  to  do  so  was* 
contributory  negligence,  which  would  preclude  her  recovery. 

In  the  second  instruction  asked  by  defendant  it  was  asserted  that 
the  duty  of  carefulness  rested  both  on  plaintiff  and  defendant, 
and  that  if  both  were  negligent,  and  "their  conduct  was  the 
legitimate  result  of  such  negligence,"  she  cannot  recover. 

The  third  of  defendant's  proposed  instructions  asserted  the  duty 
of  all  persons  driving  along  a  street,  having  upon  it  a  line  of  street 
railroad,  to  keep  out  of  the  way  of  the  cars,  and  if  the  jury  should 
find  that  plaintiff  negligently  or  carelessly  drove  so  near  to  the 
track  of  the  defendant's  Tine  of  railroad  as  to  be  in  danger  of  col- 
lision with  its  cars,  and  did  not  exercise  due  care  in  watching  the 
approach  of  tlie  car,  this  constitutes  contributory  negligence  on  the 
part  of  the  plaintiff,  and  before  the  plaintiff  can  recover  it  must 
ne  established  by  a  preponderance  of  testimony  that  the  negligence 
of  the  company  was  the  result  of  a  disregard  of  consequences, 
or  of  duty,  on  the  part  of  the  defendant,  showing  an  intent  to  do 
an  injury. 

He  asked  in  his  fourth  instruction  that  the  court  declare  '^the 
reasonable  speed  of  a  street  car  to  be  the  average  rate  of  carriages 
used  to  convey  passengers  by  horse-power." 

"5.  If  the  injury  sustained  was  the  product  of  mutual  oreon- 
cuiTing  negligence,  no  action  would  lie.* 

*'  6.  If  me  plaintiff  contributed  to  the  accident,  then  she  must 
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establish  by  prepoDderating  evidence  that  the  injarj  was  inflicted 
by  defendant  wilfully  and  wantonly/' 

^*'  7.  That  only  actual  damages,  to  be  shown  by  positive  proof, 
could  be  recovered.  The  plaintiff  would  not  be  entitled  to  exem- 
plary damages  unless  the  injury  was  the  result  of  wanton,  wilful 
and  intentional  wrong." 

All  these  were  refused  as  asked,  but  the  court  modified  the 
second  to  read  as  follows : 

^'  The  mere  fact  that  the  defendant  was  negligent  will  not  en- 
title the  plaintiff  to  recover,  if  the  plaintiff  was  also  negligent, 
and  that  tiie  duty  of  being  careful  rests  both  on  the  company  and 
the  plaintiff ;  and  if  the  jury  find  from  the  evidence  that  the  plain- 
tiff and  the  defendant  were  both  negligent,  and  that  the  negligence 
of  the  plaintiff  was  the  proximate  cause  of  the  injury,  she  cannot 
recover,  and  they  will  find  for  defendant." 

The  defendant  excepted  to  this  modification. 

The  court  further,  upon  its  own  motion,  charged  the  jury  that 
no  action  could  be  maintained  where  there  nad  been  mutual  negli- 
gence, and  the  negligence  of  each  was  the  proximate  cause  of  the 
injury. 

It  explained  to  them  the  meaning  of  proximate  cause  to  be 
"  negligence  directly  contributory  to  produce  or  bring  about  'the 
injury." 

Tnrther,  that  though  some  negligence  might  be-shown  on  the 
part  of  plaintiff,  yet  if  the  defendant,  knowing  of  that  negligence, 
might,  by  the  exercise  of  ordinary  care  and  prudence,  at  the  time 
of  the  injury,  have  avoided  the  same,  an  action  would  lie  for  the 
plaintiff. 

The  court  proceeded  to  define  ordinary  care  to  be,  the  use  of 
such  watchfulness  and  precaution  as  are  fairly  proportioned  to  the 


danger  to  be  avoided,  judged  by  the  standard  of  common  prudence 

p,"  the  judge'  continues,  "such  care  as  a  rea- 
sonably prudent  man,  under  the  peculiar  circumstances  of  the  case, 


and  experience.     "  Or, 


would  exercise."  Upon  the  other  hand,  negli^nce  was  the  fail- 
ure to  exercise  such  care  and  prudence.  The  jury  were  told  that 
it  was  their  peculiar  province  to  settle  this  question  of  diligence 
or  negligence  in  view  of  all  the  circumstances  surrounding  the 
case,  the  specific  degree  of  care  to  be  measured  by  the  nature  and 
character  of  the  business,  the  appliances,  and  the  dangers  ordi- 
narily incident  thereto.  The  rule  requires,  not  the  utmost  possi-^ 
ble  caution  and  prudence,  but  just  sucn  degree  of  it  as  might  rea- 
sonably be  expected  of  persons  of  ordinarily  prudent  business 
habits  to  avoid  danger  unaer  the  circumstances  ox  each  case.  They 
were  told  that  if  the  plaintiff,  by  her  own  negligence,  contributed 
to  the  injury,  the  company  would  not  be  liable  unless  the  injury 
was  wilful,  or  unless  it  resulted  from  t}ie  want  of  ordinary  care  on 
19  A.  A  £.  R  CM.-4I 
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itB  part  to  avert  it  after  the  neffligenoe  of  plaintiff  had  been  dis* 
covered.  They  were  adviaed  that  the  oompany  had  the  right  to 
ran  its  cars  at  any  rate  of  speed  that  was  convenient  to  it,  and  not 
dangeroas  to  passengers  and  the  public  along  the  track ;  and  other 
parties  had  the  right  to  drive  along  the  street  and  cross  and  re- 
cross  the  track,  using  proper  care  and  prudence  to  keep  out  of  the 
way  of  the  cars.  Otiier  airections  to  hke  effect  were  embodied  in 
the  instructions,  amplifying  and  elucidating,  without  varying  what 
is  above  set  forth. 

On  the  point  of  damages  they  were  told  that  they  might  find  as 
a  measure  ^^  a  fair  pecuniary  compensation  for  such  in  juries  as  you 
may  find  she  sustained,  to  herself  and  her  property ;  and,  in  addi- 
tion to  that,  if  you  find  the  injury  was  wilful,  or  attended  with 
such  'gross  negligence  as  manifests  a  careless  disregard  of  the  con- 
sequences to  plaintiff,  then  you  may  add  sucl^  sum  as  yon  think 
proper  under  the  circumstances,  bv  way  of  vindictive  or  exem- 
plary dama^,  or  as  a  punishment  for  the  wrongful  conduct  of  the 
eniployee  of  the  defenaant." 

The  motion  for  a  new  trial  questions  the  suflSciency  of  the  evi- 
dence to  support  a  verdict,  and  the  correctiiess  of  the  rulings  of 
the  court  in  giving,  refusing  and  modifying  instructions. 

Upon  the  evidence  we  have  no  hesitancy  in  saying  that  it  may 
well  support  a  finding  that  the  injury  was  urmecessary,  easily  avoia- 
able  by  ordinary  prudence,  and  the  result  of  conduct  wanton  and 
reckless,  if  not  mischievous  and  wilful.  To  dash  past  a  buggy  in 
that  situation  at  an  unusual  rate  of  speed,  the  buggy  hemmed  in  a 
narrow  way  between  a  sand  bank  and  the  track,  containing  a  woman 
and  child,  pressing  and  eager  to  get  out  of  the  immediate  danger, 
was  simply  shocking.  The  jury  was  entitled  to  weigh  the  evi- 
dence, and  to  take  this  view  of  it.  Street  railways  are  a  public 
convenience.  They  are  to  be  encoui*aged  and  protected  in  the 
proper  and  judicious  exercise  of  their  franchises ;  but  they  are  not 
entitled  to  a  monopoly  of  the  street,  not  even  to  the  exclusive  use 
of  that  part  covered  by  their  tracks.  They  must  exercise  their 
rights  in  fair  accordance  and  harmony  with  the  rights  of  all  citi- 
zens and  strangers  to  use  the  streets  for  legitimate  purposes,  with 
wagons,  carriages,  buggies,  horses,  or  on  foot.  Cities,  and  espe- 
cially the  shopping  streets,  are  necessarily  crowded  with  men, 
women  and  children,  whose  convenience,  or  necessities,  reqiiire  the 
use  of  wheeled  vehicles.  Amongst  the  crowds  some  will,  ot  course, 
be  heedless.  There  is  something  revolting  in  the  idea  that  mei^ 
negligence  of  persons,  who  must,  perforce,  be  left  to  take  care  of 
themselves  or  oe  kept  prisoner  in  houses,  will  excuse  a  street  rail- 
way company  in  smashing  their  vehicles  and  endangering  their 
lives,  when  the  driver  might  fairly  avoid  it.  It  is  too  great  a  privi- 
lege to  entrust  to  employees. 

It  is  enough  if  persons  guilty  of  negligence  are  precluded  from 
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Toooyering  for  injuries  brought  on  by  their  negligence,  and  which 
others,  aware  of  the  negligence,  might  not  fairly  have  ayoided. 

We  have  rarely  met  a  case  in  which  the  instructions,  taken  all 
-together,  gave  a  more  carefnl,  correct  and  lucid  exposition  of  the 
law,  in  a  maimer  adapted  to  the  comprehension  of  average  jurors. 
"The  instructions  given  cover  all  the  points,  and  are  in  accordance 
^ith  the  best  authorities,  if  not,  indeed,  with  all.  The  principles 
are  directly  asserted,  or  plainly  assumed,  in  St.  L.,  I.  M.  &  8.  Ky. 
Co.  V.  Hecht,  38  Ark.  369 ;  L.  R.  &  Ft.  S.  Ry.  v.  Finley,  37 
Ark.  563 ;  St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Freeman,  36  Ark.,  41 ; 
£vans  &  Sliinn  v.  Rudy,  34  Ark.  883.  See  also,  as  germane  to 
^he  principle  upon  which  the  damages  were  measured,  fiarlow  v, 
Lowder,  «^5  Ark.  494 ;  Clark  et  al.  v.  Bales,  15  Ark.  452. 

Tiie  ruie,  as  laid  down  in  the  text-books,  re^rding  contributory 
Tiegligence*,  and  concerning  which  there  is  really  no  conflict,  is  this, 
that  *^  the  negligence  of  one  party  is  no  reason  in  itself  why  he 
«h>ould  be  punished  by  the  negligent  misconduct  of  another."  '^  In 
other  words,  negligent  as  I  may  be,  if,  by  due  prudence,  he  could 
Jtvoid  hurting  me,  he  is  liable  for  the  hurt  his  negligence  inflicts." 
^*  Though  I  may  be  a  trespasser  on  his  property,"  says  Mr.  Whar- 
ton, ^^this  does  not  excuse  him  in  recklessly  exploding  gunpowder 
under  my  feet,  or  in  firing  a  battery  at  my  heaa."  (Law  of  Negli- 
^nce,  sees.  335  and  344.) 

And  with  regard  to  exemplary  damages,  resulting  from  negligent 
misconduct,  the  principle  collected  from  numerous  authorities  is 
"thus  laid  down  by  Mr.  Thompson,  in  his  work  on  Negligence,  vol- 
Tinie  2,  page  1264 :  "  If  it  was  wantonly  or  wilfully  inflicted,  or 
^th  sncti  gross  want  of  care  and  regard  for  the  rights  of  others  as 
•to  justify  the  presumption  of  wilfulness  or  wantonness,  the  court 
-will  instruct  the  jury  that  they  are  at  liberty  to  find  for  the  plain- 
tiff, in  addition  to  a  reasonable  compensation  for  the  injury  actually 
-sustained,  such  a  sum  in  damages  as  the  circumstances  justify,'' 
and  this  applies  to  corporations  also.  For  the  negligent  miscon- 
•duct  of  employees  see  lb.  p.  1265. 

Whilst  street  railway  companies  must,  as  we  have  said,  be  recog- 
nized as  useful,  and  protected  in  all  proper  exercise  of  their  right, 
and  discharge  of  their  duties  in  the  public  service,  and  whilst  tiiey 
innst  be  absolved  from  such  damages  as  occur  from  accidents  occa- 
Bioned  by  the  negligence  of  others,  which  the  employees  of  the  com- 
pany could  not,  m  the  exercise  of  due  care,  have  averted ;  yet  they 
must  be  held  to  such  a  reasonable  regard  to  the  lives  and  property 
of  citizens,  however  negligent,  as  would  be  prompted  by  a  sense  of 
Justice  and  humanity.  They  are  not  authorized  to  resent  and  pun- 
ish carelessness,  which  gives  their  employees  trouble  and  inconven- 
ience. Their  interests  are  not  paramount  to  those  of  citizens  who 
<walk,  or  ride  horses,  or  use  other  vehicles.  There  must  be  mutual 
'Care  and  mutual  courtesies  in  the  use  of  the  streets.    All  cities  are 


86 


PHILADELPHIA,  ETC.,   S.  S.  00.   V.  8TEBBINO. 


crowded  with  women  and  children,  who  neceflsarily  go  nnprotectod 
to  school,  to  market,  or  on  errands,  or  shopping,  or  visiting.  Most 
of  them  are  naturally  heedless.  The  streets  are  for  them  also,  and 
they  are  not  to  be  unnecessarily  jostled,  frightened,  lamed  or 
treated  with  indignity,  because  they  ^t  upon  the  railway  tracks, 
to  say  nothing  of  danger  of  life  and  limb. 

1  say  unnecessarily,  for,  if  unfortunately  their  carelessness  shoold 
result  in  injury,  which  the  employees  of  the  company  could  not 
reusonably  foresee  or  avert,  there  can  be  no  remedy. 

The  new  trial  was  properly  refused. 

Affirmed. 

CaMt  in  which  Company  it  Liable  Notwithttanding  Contributory  NoglU 
gonco. — In  aU  uegiigence  cases  it  is  weU  settled  that,  notwithstaDdin^  con- 
tributory negligence  on  the  part  of  the  plaintiff,  if  the  defendant  or  his  ser- 
vants, after  becoming  aware  of  the  plaintiff's  dangerous  position,  have  f idled 
to  exercise  reasonable  care  or  prudence  to  prevent  injury  to  him,  the  defend- 
ant will  be  held  liable.  Trow  «.  Vermont,  etc.,  R.  Co.,  24  Yt.  487;  Austin  o. 
New  Jersey  Steamboat  Co.,  48  N.  T.  75 ;  Haley  «.  Earle,  80  N.  T.  208;  Myers^ 
«.  Chicago,  etc.,  R.  Co.,  69  Mo.  228;  Baltimore,  etc.,  R.  Co.  €.  Trainor,  88  Md. 
642;  Locke  «.  First  Div.  St.  Paul,  etc.,  R.  Co.,  15  Minn.  850;  Northern  Cen- 
tral R.  Co.  «.  Price,  29  Md.  420;  Sullivan  «.  Louisville  Bridge  Co.,  9  Bush.  81; 
IsbelU  New  York,  etc.,  R.  Co.,  27  Conn.  898;  Cleveland,  etc.,  R.  Co.  v.  Elliott, 
4  Ohio  St.  475;  Richmond  «.  Sacramento  Valley  R.  Co.,  18  Cal.  851;  Carroll 
9.  MinnesoU  V.  R.  Co.,  18.  Minn.  80;  Price  v.  St.  Louis,  K.  C.  &  N.  R.  Co., 
8  Am.  &  Eng.  R.  R  Cas.  866;  Behrens  v,  Chicago,  R.  I.  &  P.  R.  Co..  6  Anu 
&  Eng.  R.  R.  Cas.  222;  Rains  «.  St.  Louis,  etc.,  K.  Co.,  5  Am.  A  Eng.  R.  R. 
Cas.  610;  Little  Rock,  etc.,  R.  Co.  v.Parkhurst,  6  Am.  &Eng.  R.  R.  Cas.  685;. 
Colorado  Central  R.  Co.  v.  Holmes,  8  Am.  A  Eng.  R.  R.  Cas.  410;  Chicago,, 
etc.,  R.  Co.  e.  Johnson,  8  Am.  &  Eng.  R.  R.  Cas.  225 ;  Swigert  e.  Hannimd,. 
etc.,  R.  Co.,  9  Am.  &  Eng.  R  R.  Cas.  822:  Yamall  v.  St.  Louis,  K.  C.  A  N.. 
R.  Co.,  10  Am.  &  Eng.  R.  R  Cas.  726;  Houston  A  T.  C.  R.  Co.  «. 
Richards,  12  Am.  &  Eng.  R.  R.  Cas.  70;  Terre  Haute  &  Indianapolis  R.  Co 
e.  Graham,  12  Am.  A  Eng.  R.  R  Cas.  77;  East  Tenn.,  Ya.  &  Ga.  R  R  Co.  «^ 
Humphreys,  AdmV,  15  Am.  A  Eng.  R  R.  Cas.  472. 

Wilful  Acts  after  Discovery  of  Contributory  Nogllgonoe.— In  some  casM  it 
is  said  that  the  company  cannot  be  held  liable  unless  its  employees  are  goiltT^ 
of  wilful  conduct,  injuring  a  party  after  they  have  become  aware  of  the  dan* 
gerous  position  in  which  he  is  placed.  Zimmerman  e.  Hannibal  A  St.  Jo* 
R.  Co.,  2  Am  &  Eng.  R.  R  Cas.  191;  St.  Louis,  I.  Ht.  A  S.  R  Co.  v. 
Freeman,  4  Am.  A  Eng.  R  R  Cas.  608;  Terre  Haute  A  Ind.  R  Co.  e.  Graham^ 
12  Am.  A  Eng.  R  R  Caa.  77. 


PmLADBLPmA,  WlLlONOTON  AND  BaLTDCOBB  B.  B.  OOb 

V. 

Stebbing. 

(AdwmcB  OsM,  Marylmnd.    1884.) 

In  an  action  to  recover  damaffes  for  injuries  oocasioned  by  being  mn  over 
by  a  railroad  train,  the  plaintiff  is  bound  to  show  the  partiimlar  nwligeaee 
complained  of,  and  to  trace  the  cause  of  his  injury  directly  to  that  negligence* 
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Unleas  he  is  a  passenger  no  prima  facie  presamption  of  negligence  arises  from 
-the  occurrence  of  the  accident. 

When  the  train  causing  the  accident  was  running  at  a  higher  rate  of  speed 
-than  allowed  by  ordinance,  this  does  not  of  itself  constitute  any  proof  of 
negligence  unless  plaintiff  shows  that  the  injury  would  not  have  occurred 
but  for  the  viulation  of  the  provision  of  the  ordinance. 

If  the  plaintiff  was  guilty  of  contributory  neglieence  in  the  above  case,  he 
'was  not  entitled  to  recover,  even  though  the  speeS  of  the  train  was  in  viola- 
tion of  the  provisions  of  the  above  ordinance. 

It  is  error  to  instruct  a  jury  that  they  may  presume  that  a  party  did  that 
which  was  necessary  to  self-preservation,  when  the  facts  and  circumstances 
Are  so  proved  that  the  jury  are  able  themselves  to  pass  upon  a  party^s  con- 
duct. It  is  only  where  there  is  an  absence  of  evidence  to  the  contrary  or 
where  there  is  a  rational  doubt  upon  the  evidence  as  to  the  acts  and  conduct 
of  the  parties  ttiat  such  presumption  can  be  properly  invoked. 

Appeal  from  the  Circnit  Court  for  Cecil  County. 
Wiliiani  J.  Jones  and  Alexander  Evausfor  appellant. 
Albert  Consrable  for  appellee. 

Alvey,  J. — We  think  the  conrt  below  was  quite  right  in  refus- 
ins:  to  withdraw  tliis  CJise  from  tlie  jury  on  the  prayei-sof  the  de- 
fendant. Wiiiie  the  testimony  as  to  the  material  facts  of-  the  case 
was  very  conflicting,  that  given  on  the  part  of  the  plaintiff  entitled 
Lim  to  have  the  weight  an<l  credihility  of  the  whole  evidence  passed 
upon  hv  the  jury.  For  though  it  he  true,  if  we  assume  the  truth 
or  all  the  evidence  on  the  part  of  the  defendant,  there  would  be  no 
ground  for  recovery  by  the  plaintiff,  yet  the  evidence  on  the  part 
of  the  plaintiff,  if  believed  by  the  jury,  mi^ht  well  afford  ground 
for  the  conclusion  that  there  was  such  negligence  on  the  part  of 
tlie  defendant  as  to  entitle  the  plaintiff  to  recover.  Whether  the 
employees  of  the  defendant  in  charge  of  the  train  ran  the  train  at 
a  greater  rate  of  speed  than  that  allowed  by  the  ordinance  of  the 
town  of  Port  Deposit,  or  whether  they  rang  the  bell  to  give  warn- 
ing of  the  approach  of  the  train,  are  facts  in  regard  to  which  the 
testimony  is  in  direct  conflict.  They  did  not  sound  the  wliistle, 
juid  they  were  running  the  engine  and  tender  backwards,  in  which 
position  the  air  brakes  were  powerless  over  the  train.     Both  en- 

Eineer  and  fireman  prove  that  they  saw  the  plaintiff  and  his  fellow- 
kborer  at  work  in  near  proximitv  to  the  railroad  tracks  at  consider- 
able distance  before  reaching  the  spot,  and  that  being  so  it  was 
their  duty  to  avoid  running  upon  them  without  giving  signal  or 
warning  of  approach.  Bat  both  the  engineer  and  fireman  say  that 
the  train  was  slowed  np,  and  was  not  running,  at  the  time  of  tlie 
accident,  at  a  rate  of  speed  exceeding  from  four  to  six  miles  an 
hoar,  and  that  the  bell  was  continaoasly  rang,  after  leaving  what 
is  known  as  the  Bank  Station,  nntil  the  train  reached  the  point  of 
the  accident.  If  this  be  so,  clearly  there  could  be  no  fault  or 
negligence  impnted  to  the  defendant ;  but  the  direct  and  proximate 
eaose  of  the  accident  would  be  impotable  to  the  negligence  of  the 
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{>lainti£E  in  patting  himself  in  a  place  of  possible  danger,  and  in  not 
ooking  ont  for  the  approach  of  tlie  train. 
We  do  not,  however,  intend  to  intimate  any  opinion  as  to  the 

I)roper  conclasion  to  be  drawn  from  the  conflicting  evidence,  but 
eave  that  to  be  done  bj  the  jnry,  to  whom  the  consideration  of  the 
facts  belongs. 

In  all  these  cases  where  negligence  is  the  groand  of  action,  and 
the  plaintiff  was  not  a  passenger  of  the  defendant  at  the  time  of 
the  injury  received,  the  onus  of  proof  is  upon  the  plaintiff  to  trace 
the  cause  of  his  injury  directly  to  the  fault  or  neglect  of  the  de- 
fendant, and  to  do  this  he  must  show  the  circumstances  under 
which  the  injury  was  received.  And  if  from  the  cii*cumBtance8^ 
thus  shown  it  appears  that  the  fault  was  mutual  and  concurrent, 
and  the  plaintiff  is  justly  liable  to  have  fairly  imputed  to  him  di- 
rect contributory  negligence  in  the  production  of  the  accident,  he 
shows  himself  to  be  disentitled  to  recover.  Freeh  v.  P.,  W.  &  B* 
E.  R.  Co.,  39  Md.  574 ;  Cooley  on  Torts,  673. 

The  principle  laid  down  by  an  eminent  English  judge,  and  which 
was  approved  by  the  Court  in  Exchequer  Chamber  and  by  the 
House  of  Lords  (Daniel  v.  Metropolitan  Railway  Co.,  L.  R.  3  C. 
P.  591 ;  Ibid.  5  U.  L.  45),  is  clearly  a  correct  one,  and  that  is  that 
it  is  not  enough  for  the  plaintiff  lo  show  that  he  has  been  injured 
by  an  accident  upon  the  defendant's  road,  and  thence  to  argue  that 
the  defendant  is  liable  even  prima  facie.  It  is  necessary  for  the 
plaintiff  to  establish  by  evidence  circumstances  from  which  it  may 
lairly  be  inferred  that  there  is  reasonable  probability  that  the  acci-'^ 
dent  resulted  from  the  want  of  some  precaution  which  the  defend- 
ant might  and  ought  to  have  resorted  to ;  and  fuither,  that  the 
plaintiff  should  also  show  with  reasonable  certainty  what  particular 
precautions  should  have  been  taken  to  avoid  the  accident.  Here,, 
according  to  the  contention  of  the  plaintiff,  the  accident  resulted 
from  the  unauthorized  rate  of  speed  with  which  the  train  was  nm 
through  the  town,  and  the  neglect  to  give  signals  of  the  approach 
of  the  train.  These  facts  are  material,  and  m  regard  to  wliich,  aa 
we  have  seen,  the  evidence  is  conflicting,  making  a  question  appro- 
priate for  the  jury. 

In  regard  to  the  first  prayer,  granted  at  the  instance  of  the  plain- 
tiff, as  the  statement  of  a  general  proposition,  it  is  unexceptionable. 
It  is  very  general  in  its  terms,  it  is  true,  and  did  not  impart  much 
instruction  to  the  jury  as  to  the  value  and  legal  bearing  of  any  par- 
ticular fact  in  proof.  But  the  general  legal  proposition  thereby 
formulated  is  free  from  error,  however  much  it  may  be  wanting  in 
specific  reference  to  the  facts  of  the  case. 

But  with  respect  to  the  third  prayer  of  the  plaintiff,  which  waa 

{ granted,  we  think  there  was  error.     It  was  welt  calculated  to  mis- 
ead  the  jury.     It  declares  that  under  the  town  ordinance  it  was- 
negligence  per  se  for  the  defendant  to  run  its  cars  through  the  towa 
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at  any  rate  of  speed  exceeding  ten  miles  an  hour ;  and  if  it  did  nm 
its  cars  at  any  greater  rate  of  speed,  however  small  the  excess, 
^the  defendant  was  bonnd  to  use  the  highest  possible  degree  of 
care  and  caution  which  it  had  the  means  and  power  to  employ^ 
having  regard  to  the  business  it  which  it  was  engaged." 

With  respect  to  the  two  branches,  or  rather  propositions,  em- 
braced in  tliis  instrnction,  it  may  be  observed  that  if  the  running- 
the  train  through  the  town  at  any  rate  of  speed  in  excess  of  ten 
miles  per  hour  be  negligence  per  se,  it  would  not  have  been  easy 
for  tlie  defendant  to  escape  the  consequences  of  that  negligence  by 
the  exercise  of  the  degree  of  care  required  by  the  latter  branch  of 
the  instruction,  unless  indeed  it  be  shown  that  the  negligent  act  of 
the  defendant  in  violating  the  ordinance  did  not  contribute  to  the 
production  of  the  injury  at  all.  The  inconsistence  aside,  however,. 
the  instruction  is  objectionable  in  other  respects. 

There  is  no  question  made  of  the  municipal  authority  to  pass  the 
ordinance,  and  it  simply  provides  ^'  that  no  locomotive  shall  be  pro- 
pelled within  the  limits  of  Port  Deposit  at  a  greater  rate  of  speed 
than  teif  miles  per  hour,  and  that  any  engineer  or  other  person  vio- 
lating this  ordinance  shall  be  fined  ten  dollars  for  each  and  every 
oflfence." 

This  ordinance  is  general,  and  is  for  the  protection  of  the  public 
generally ;  but  the  neglect  or  disregard  of  the  general  duty  thereby 
imposed  for  the  protection  of  every  one  can  never  become  the 
foundation  of  a  mere  personal  right  of  action  until  the  individual 
complaining  is  shown  to  have  been  placed  in  position  that  gave  him 

5 articular  occasion  and  right  to  insist  upon  the  performance  of  the 
uty  to  himself  personally.  The  duty  being  due  to  the  public, 
composed  of  individual  persons,  each  pereon  specially  required  by 
the  breach  of  duty  thus  imposed  becomes  entitled  to  compensation 
for  such  injury.  But  he  must  have  been  in  position  to  entitle  him 
to  the  protection  that  the  ordinance  was  designed  to  afford,  and  he 
must  sliow  how  and  under  what  circumstances  the  duty  arose  to 
him  personally,  and  how  it  was  violated  by  the  negligence  of  the 
defendant  to  nis  injury.  In  other  words,  it  must  appear  that  the 
negligent  breach  of  the  duty  imposed  by  the  ordinance  was  the 
direct  and  proximate  cause  of  the  injury  complained  of,  and  that 
such  injury  would  not  have  occurred  but  for  the  violation  of  that 
duty.  Hayes  v.  Mich.  Central  R.  R.  Co.,  Ill  U.  S.  228,  240,  241 ; 
8.  c.,  15  Am.  &  Eng.  B.  B.  Cas.  394 ;  Penn.  R.  R.  Co.  v.  Hensil, 
10  Ind.  669 ;  Cooley  on  Torts,  667-8. 

Kow  this  third  prayer  of  the  plaintiff  is  a  mere  abstraction,  and 
therefore  well  calculated  to  mislead.  It  does  not  require  the  jury 
to  find  any  cansal  connection  between  the  negligent  act  in  running 
the  train  in  violation  of  the  ordinance  and  the  injury  complained 
of.  If  the  defendant's  train  was  in  fact  run  through  the  town  at  a 
greater  rate  of  speed  than  that  allowed  by  the  ordinance,  it  may  he 
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conceded  that  eucli  ruDning  was  of  itself  negligence  and  a  violation 
of  the  ordinance,  forwhicn  tbe  engineer  would  incnr  liability  for 
the  penalty  prescribed.  Bet  wliile  that  may  be  so,  it  wonld  be 
qnite  immaterial  to  the  case  of  the  plaintiff,  unless  it  be  shown  that 
tlie  injury  complained  of  was  occasioned  by  such  unauthorized 
speed  of  the  train,  without  any  direct  contributory  negligence  on 
tlie  part  of  the  plaintiff  himself.  If  he  knew  of  the  near  approach 
of  the  train  in  time  to  get  out  of  the  way  of  danger,  and  failed  to 
do  BO,  he  could  have  no  right  of  action,  though  the  train  was  i-un 
at  a  rate  of  speed  greater  than  that  allowed  by  the  ordinance.  In 
Buch  case,  the  fact  that  ti>e  train  was  run  at  an  unauthorized  i-Hte  of 
speed  would  in  no  way  relieve  hlni  of  the  consequences  of  liis  own 
negligence  and  afford  him  a  rit^ht  of  action  against  the.  defeiidaiic. 

In  the  absti'act  form  in  which  the  iiistrnction  was  given,  and 
from  the  terms  employed,  the  jury  may  have  inferred  that  the  de- 
fendant waa  liable  merely  becnu&e  of  the  fact  that  the  train  was 
run  at  a  forbidden  speed,  and  that  such  liability  was  wholly  irre- 
Bpective  of  any  contributory  negligence  on  tlie  part  of  the  plaintiff. 
For  the  reasons  assigned  we  think  there  was  error  in  granting  the 
third  prayer  of  tbe  plaintiff. 

With  respect  to  the  fourth  prayer  of  tiie  plaintiff,  winch  wa« 

f  ranted,  in  view  of  the  facts  of  the  case  we  think  it  ouglit  to  have 
een  refused,  or  if  granted  at  all  it  ought  to  have  been  in  a  mod- 
ified form  to  avoid  the  possibility  of  misleading  the  jury. 

It  is  certainly  true  the  motive  to  self-p reservation  is  a  principle 
of  our  common  nature,  and  it  is  but  natural  to  presume,  in  tiie  ab- 
sence of  evidence  to  the  contrary,  that  parties  act  under  its  prompt- 
ings in  view  of  impending  danger.  Bat  in  ench  cases  as  ute 
present  there  is  a  counter-presumption  when  the  proof  does  not 
ehow  to  the  contrary — and  that  is,  that  every  person  charged  with 
a  duty  involving  the  safety  of  himself  or  others  will  perform  that 
duty;  BO  that  in  fact  it  is  not  often  the  case  that  these  mere  pre- 
sumptions afford  much  assistance  in  arriving  at  correct  or  just  con- 
clusions. They  ought  not  to  be  indulged  to  the  exclusion  of  direct 
evidence  to  the  contrary ;  and  it  is  only  where  there  is  no  reliable 
proof  to  the  contrary,  or  there  is  rational  doubt  upon  the  evidence 
as  to  the  acts  or  conduct  of  the  parties,  that  such  prqBQniption  can 
property  be  invoked.  The  jury  ought  not  to  be  instructed  in  such 
terms  as  would  justify  them  in  acting  upon  the  mere  preeumption 
of  the  absence  of  fault  in  either  party,  in  disregard  of  the  proof  in 
the  case,  where  there  are  facts  and  circumstances  to  be  considered 
by  them. 

Tbe  form  of  the  instraction  in  this  case  is  the  sameas  that  used  in 
Mveral  cases  that  have  come  before  the  court,  and  where  the  instme- 
tion  has  been  sanctioned  ;  but  the  propriety  of  such  instmction  most 
always  be  determiued  with  reference  to  the  nature  and  state  of  the 
proof  before  tbe  jury.    It  will  not  do  to  instruct  them  that  it  is 
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eompetent  to  them,  in  connection  with  the  facte  and  circnmstancee 
of  the  case,  irrespective  of  the  nature  and  force  of  such  facts  and 
•circumstances,  to  infer  the  absence  of  fault  on  the  part  of  eitlier 
plaintiff  or  defendant,  from  the  known  general  disposition  of  men 
to  avoid  danger.  Such  an  instruction  in  niauj  cases  would  be  ex- 
<5eedinglj  misleading,  and  we  think  it  was  error  to  give  it  in  this 
•case  in  the  form  in  which  it  was  given. 

It  follows  that  the  judgment  below  must  be  reversed  and  a  new 
trial  awarded. 

Driving. Train  at  Greater  Speed  than  Permitted  by  Ordinance  ordinarily 
Amounts  to  Cross  Negligencet— Ordinarily  when  a  train  is  driven  at  a 
higher  rate  uf  speed  tliau  is  permitted  by  ordinance,  tlie  negligence  of  the 
company  is  deemed  gruss.  Massoth  v.  Delaware,  etc.,  Canal  Co.,  64  N.  Y. 
S24;  Karle  v,  Kansas,  etc.,*  R.  Co.,  55  Mu.  476;  Chicago,  etc.,  R.  Co.  v, 
Becker,  84  111.  483;  St.  Louis,  etc.,  R.  Co.,  v,  Dunn,  78  111.  197;  Shaber  e. 
St.  P.,  M.  <&  M.  R  Co.  2  Am.  &  £ng.  R.  R.  Cas.  185;  Faber  «.  St.  Paul,  etc., 
K.  Co.,  8  Am.  &Eng.  R.  R.  Cas.  277. 

Bdt  see  Hnnlon  v.  South  Boston  R.  R.  Co.,  2  Am.  &  £ng.  R.  R.  Cas.  18. 

Failure  to  Observe  Statutory  Precautions  only  Creates  Liability  when  it 
Causes  Injury. — A  railroad  company  neglecting  a  statutory  precaution  is 
never  held  liable  unless  it  appears  that  the  neglect  complained  of  actually 
•caused  the  injury.  Wilcox  v.  Rome,  etc.,  R.  Co.,  39  N.  Y.  358;  Baxter  t». 
Troy,  etc.,  R.  Co.,  41  N.  Y.  502;  Nicholson  u.  Erie,  etc.,  R.  Co.,  41  N.  Y. 
525;  Havens  c.  Erie  R  Co.,  41  N.  Y.  296;  Gaston  v.  Erie  R.  Co.,  46  N.  Y. 
«60;  Calligan  v.  New  York,  etc.,  R.  Co.,  59  N.  Y.  651;  Cordell  v.  New 
York,  etc.,  R.  Co.,  70  N.  Y.  119;  Chicago,  etc.,  R.  Co.  v.  Notzki,  66  111.  455; 
Feoria,  etc.,  R,  Co.  v.  Siltman,  67  111.  72;  Commonwealth  v.  Fitchburg 
JL  Co.,  120  Mass.  872;  Illinois,  etc.,  R.  Co.,  v.  Benton,  69  III.  174;  Chi- 
•eago,  etc.,  R  Co.,  c.  Van  Patten,  74  III.  91 ;  Fletcher  «j.  Atlantic  &  Pac.  R. 
Co.,  64  Mo.  484;  Kelly  v.  Union  Ry.  &  Transit  Co.,  11  Mo.,  App.  1;  Kelley 
«.  Hannibal  &.  St.  Jo  R  Co.,  75  Mo.  138;  s.  c,  13  Am.  &  Epg.  R  R  Cas. 
«88. 

But  see  Commonwealth  v.  Fitchburg  R.  Co.,  10  Allen,  189;  Correll  v.  Bur- 
lington, etc.,  R.  Co.,  88  Iowa,  120;  Kennayde  v.  Pacific  R.  Co.,  45  Mo.  255; 
Madison,  etc.,  R.  Co.  o.  Taffe,  37  Ind.  861 ;  Beaver  v,  Delaware,  etc.,  R  Co. 
30  Pa.  St.  454:  Pennsylvania  R.  Co.  e.  Ogier,  85  Pa.  St.  60;  Ernst  v.  Hud- 
son River  R  Co.,  89  N.  Y.  61. 

Trespassers  on  Track*— When  a  party  either  actually  trespasses  upon  the 
Vack  oi  a  railroad  companv  or  places  nimself  so  close  to  it  as  to  incur  the  risk 
•of  injury  from  passing  trains,  he  is  guilty  of  contributory  negligence  and  can- 
not recover,  eyen  if  the  railroad  company  U»a  been  guilty  of  negligence. 
Bancroft  e.  Boston,  etc.,  R  Co.,  11  Allen,  84;  s.  c,  97  Mass.  275;  Rome  e. 
Milwaukee,  etc,  R  Co.,  21  Wise.  256;  Poole  e.  North  Carolina  R  Co.,  8 
.Jones  L.  840;  Illinois,  etc.,  R.  Co.  e.  Hetherington,  88  III.  510;  Carlln  t, 
-Chicago,  etc.,  R  Co.,  87  Iowa,  816;  Murphy  e.  Chicago,  etc.,  R  Co.,  45 
Iowa,  661;  Lake  Shore,  etc.,  R.  Co.  e.  Hart,  87  111.  529;  Donaldson  e.  Mil- 
-waukee.  etc.,  R  Co.,  21  Minn.  298;  Michigan,  etc.,  R.  Co.  e.  Campau,  84 
Hich.  468;  International  &  St.  N.  R  Co.  e.  Jordan,  10  Am.  &  Eng.  R  R 
Caa.  301 ;  Bacon  et  al.  e.  Baltimore  A  P.  R  Co.,  15  Am.  &  Eng.  R  R  Cas. 
400:  Carter  e.  Columbia  A  S.  C.  R  Co.,  15  Am.  &  Eng.  R  R  Caa.  414. 

Presumption  that  Party  has  Exerciseid  Care. — It  has  been  held  proper  aad 
^lowable  under  certain  circumstances  to  instruct  the  jury  that  they  may  infer 
■baence  of  contributory  negligence  on  the  part  of  a  person  decreed,  from 
the  gansral  and  well-known  disposition  of  mankind  to  take  care  of  them- 
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selves  and  keep  out  of  danger.    Northern  Central  R.  Co.  o.  Geis,  81  Md. 
857;  Johnson  v.  Hudson  River  R.  Co.,  20  N.  T.  65;  Cleveland  P.  R  Co.  «• 
Rowan  et  ux.,  66  Pa.  St.  898;  Gay  o.  Winter,  84  CaL  168;  Lehigh  Valley  R. 
R.  Co.  e.  Hall,  61  Pa.  8t.  891. 
Bee,  contra,  Chase  e.  Maine  Central  R  Co.,  infra. 


Central  B.  B.  of  Geobou. 

V. 

Bbinson,  by  next  friencL 

(10  Gwrifia  BtporU^  207.) 

The  plaintiff,  a  boy  over  fifteen  years  of  age,  with  others,  had  been  in  the 
habit  of  walking  along  the  railroad  track  in  going  to  and  from  school,  it  be- 
ing a  better  wall^  than  the  dirt  road  near  by.  He  had  been  accustomed  ta 
remain  on  the  track  un^il  the  cars  came  near  to  him,  and  a  »hort  time  before 
the  accident  had  twice  received  the  complaints  of  one  of  the  employees  of  the 
road,  for  waiting  too  long  in  getting  from  the  track.  He  knew  about 
what  time  the  train  might  l>e  expected.  On  the  day  of  the  accident,  he  and 
a  girl,  smaller  than  himself,  were  walking  on  the  track ;  the  approaching^ 
train  could  be  seen  more  than  a  quarter  of  a  mile  distant ;  he  remained  oi» 
the  track  until  it  came  very  near  him ;  he  then  stepped  off  on  one  side  upon 
a  pathway  running  beside  the  track;  his  distance  from  the  track  was  esti- 
mated differently, l>ut  was  smaH;  he  could  have  gone  further,  the  bank  be- 
ing sloping  and  not  high ;  he  stood  till  a  large  part  of  the  train  had  gone  by, 
and  was  looking  at  the  wheels,  when  he  was  struck  (as  he  claimed)  by  a- 
piece  of  plank  projecting  from  a  flat  car,  was  knocked  down,  and  run  over. 

Edd^  that  he  was  bound  to  be  watchful  and  careful,  and  the  al^ence- 
thereof  makes  him  chargeable  with  negligence,  which  will  prevent  a  recov- 
ery. His  conduct  in  this  case  would,  perhaps,  not  have  been  short  of  culpa- 
ble neglisence  even  in  one  who  was  nghtf ully  on  the  track ;  and  it  might 
and  could  have  been  easily  avoided. 

One  who  walks  upon  the  track  of  a  railroad,  not  at  a  road  crossing,  is  a- 
trespasser  thereon,  and  while  the  road  would  be  liable  for  a  wanton  or  wil- 
ful wrong  of  its  agents,  acting  within  the  scope  of  their  duty ;  or  for  g^rose 
negligence  or  carelessness,  evincing  reckless  disregard  of  the  safety  of  oth- 
ers; or  where  they  perceive  the  danger  of  a  party  in  time,  and  make  no- 
effort  to  avoid  it, — still  the  company  is  under  no  such  obligation  to  a  tres- 
passer as  to  those  who  are  properly  and  lawfully  upon  its  premises,  either 
for  the  purpose  of  transacting  legitimate  business  with  it,  or  in  furtherance 
of  rights  reserved  to  them  by  law. 

The  mere  fact  that  people  have  frequently  trespassed  upon  a  railroad  track 
and  that  the  company  may  not  have  resorted  to  any  means  to  stop  the  same 
will  not  imply  consent  to  such  use  of  the  track;  nor  will  it  create  any  right 
in  the  public  by  such  user. 

In  charging  on  the  subject  of  contributory  negligence,  it  was  error  in  the 
court  to  charge  as  followis:  '*  A  railroad  company  is  bound  to  use  ordinary 
care  in  the  running  of  its  trains,  to  prevent  them  from  coming  in  collision! 
with  the  person  of  another;  and  this  it  is  bound  to  use,  even  if  that  other  is, 
on  his  side,  in  some  degree  negligent;  therefore,  if  damage  happen  to  such, 
other  person  by  a  collision  which  the  company,  by  the  use  of  ordinary  oare^ 
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mMkt  haye  preTented,  the  compuiy  nrart  make  good  the  damaffe.''  Such 
a  <£arge  left  the  jury  to  infer  that  they  were  at  liberty  to  find  the  entire- 
amonnt  of  the  danuige  done  to  the  plaindS,  without  making  any  abatement 
for  the  negligence  chargeable  to  him. 

Jefferson  Bbinbon,  a  minor,  represented  by  his  father  and  next 
friend,  James  Brinson,  broaght  his  action  for  damages  against  the 
Central  R.  R.  His  declaration  alleged  that  in  Febmary,  1877^ 
the  Central  R.  R.,  being  the  lessee  of  the  Augusta  &  Savan- 
nah R.  R.,  and  operating  it,  had  so  carelessly  and  negligently 
loaded  and  run  its  engine  and  cars  in  the  county  of  Burke  that 
they  ran  over  and  crushed  the  foot  and  ankle  of  plaintiff,  causing 
him  to  lose  the  same  and  otherwise  injuring  him.  Damages  were 
laid  at  $20,000.    Defendant  pleaded  the  general  issue. 

On  the  trial,  the  evidence  lor  the  plaintijS  showed,  in  brief,  the 
following  facts : 

Plaintifi  was  a  boy  fifteen  years  of  ase,  living  in  the  town  of 
Lawtonville,  Burke  County.  He  attend^  school  on  the  opposite 
side  of  the  town  from  that  where  he  lived,  and  about  three  milea 
distant  from  his  home.  He  frequently  walked  to  school,  and  in. 
doing  this  he  was  accustomed  to  walk  along  the  track  of  the  A» 
&  S.  R.  R.,  which  was  leased  and  operated  bv  the  C.  R.  R. 
There  was  a  dirt  road  running  along  the  line  of  defendant's  right 
of  way,  but  it  was  not  suitable  for  the  use  of  foot-passengers,  add 
in  winter  wbb  muddy  and  almost  impassable.  Near  the  school- 
house  there  was  a  culvert  under  the  railroad,  which  had  become- 
partly  stopped  up,  causing  a  pool  of  water  to  collect  and  rendering 
the  roa(^  unsuitstble  for  walking.  It  was  the  common  custom  of 
persons  passing  through  Lawtonville  on  foot  to  walk  along  tha 
railroad  track.  Not  rar  from  the  school-house  the  r^lroad  was 
elevated  above  the  ordinary  level  of  the  ground,  and  ran  along  aa 
embankment  about  six  feet  in  height.  On  the  morning  of  Febru- 
ary 7, 1877,  plaintifE,  in  company  with  a  girl  who  was  attending 
the  same  sdiool,  was  walking  along  the  track  towards  the  school 
house.  When  within  about  two  or  three  hundred  yards  of  his. 
destination,  and  midway  between  a  switch  and  the  point  where 
the  wagon  road  crossed  the  railroad,  being  about  twenty  yards- 
from  eSciij  he  saw  a  wood  train  approaching  him.  It  was  about 
two  or  three  hundred  yards  distant  The  track  was  straight  for 
about  a  mOe,  and  there  wbb  nothing  to  prevent  seeing  the  train^ 
When  the  train  had  arrived  within  &om  twenty-five  to  forty  yards- 
of  plaintiff,  he  stepped  off  the  track  on  to  the  embankment,  as  did 
also  his  companion.  At  this  point  the  embankment  was  about 
four  or  five  feet  wide  outside  of  the  track.  Plaintiff  tnoved  some- 
three  feet  from  the  track  to  allow  the  train  to  pass.  His  compan- 
ion was  a  little  in  front  of  him  and  slightly  further  from  the  track* 
She  was  also  not  so  tall  as  he.  The  train  was  composed  of  four  or 
five  box  cars  and  several  open  flat  cars,  the  box  cars  being  next  to 
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the  engine,  the  flat  ears  following,  and  the  condnctor's  cabling 
last.    There  was  nothing  to  prevent  the  conductor  from  seeing  Uie 
entire  train.     It  was  running  at  a  very  rapid  speed ;  more  rapidly 
than  usual.    The  rate  was  estimated  at  from  twenty  to  thirtj  miles 
per  hour.     The  engine  and  box  cars  passed  plaintin  without  injury 
to  him.     Plaintiff  was  watching  the  passing  cars  when  a  flat  car 
near  the  middle  of  the  train  approached  him,  and  he  noticed  a 
piece  of  plank  or  timber  projecting  from  it.     He  at  once  dodged, 
and  endeavored  to  escape  the  blow  which  he  saw  was  immineDU 
but  it  was  impossible  to  do  so,  and  the  plank  struck  him  on  the 
head,  knocking  him  down,  and  his  rignt  foot  and  ankle  wen 
crushed.     The  plank  which  caused  the  injury  was  about  nine  ur 
ten  inches  wide,  two  or  two  and  a  half  incnes  thick,  and  eighteen 
or  twenty  feet  long.     It  projected  six  or  eight  feet  beyond  the  side 
of  the  car.     After  striking  plaintiff,  it  struck  the  upright  iroD 
switch  a  short  distance  beyond  him  with  such  force  as  to  bend  it 
over.     This  switch  was  situated  from  four  to  six  feet  from  the 
track,  and  by  the  force  of  the  collision  between  it  and  the  plank 
the  latter  was  knocked  from  the  train  and  stuck  in  the  ground. 
An  indentation  was  found  in  the  plank,  variously  estimated  to  be 
from  three  to  six  feet  from  the  end  of  it.     When  the  train  passed 
Perkins'  Junction,  about  two  and  a  quarter  miles  from  Lawton ville, 
before  the  accident  happened,  the  plank  was  seen  to  be  projecting 
three  to  five  feet  from  the  car,  by  two  or  three  witnesses.     One  of 
the  parties  who  saw  it  motioned  to  some  one  on  the  train  and  hal- 
looed, but  nothing  was  done  in  regard  to  it.     No  whistle  was  blown 
or  signal  given  before  the  accident  occurred.     Plaintiff  could  have 
left  the  embankment  entirely  before  the  train  reached  him,  but 
moved  to  a  distance  which  he  considered  safe,  and  where  the  train, 
ordinarily  loaded,  would  have  passed  him  without  injury.    The 
wagon  road  which  crossed  the  railroad  was  one  in  common  w^ 
and  had  a  plank  crossing  over  the  railroad  track  kept  in  repair  by 
the  railroad,  but  there  was  no  sign-board  at  such  crossing.    There 
was  a  signal-post  about  three  hundred  yards  beyond  the  point 
where  the  accident  occurred.    By  reason  of  the  injury,  plaintiff 
was  confined  to  his  bed  for  a  number  of  weeks ;  was  compelled  to 
have  his  leg  amputated,  suffering  great  pain  from  it ;  his  health 
was  impaired,  and  he  was  rendered  permanently  unfit  for  any  ac- 
tive business  which  would  reqiiire  wdking  or  standing. 
The  evidence  for  the  defendant  was,  in  brief,  as  follows : 
The  train  in  connection  with  which  the  accident  occurred  was  a 
wood  train  going  from  Augusta  to  a  point  above  Milieu  for  wo<*d. 
It  was  composed  of  three  box-cars  next  to  the  engine,  twelve 
empty  flat  cars,  and  the  cab.    It  was  not  the  habit  of  wood  trains 
to  stop  at  Lawtonville  unless  there  were  cars  to  be  left  there,  which 
was  not  the  case  that  morning.    It  was  a  dark  and  foggy  morn- 
ing, and  the  conductor  could  not  see  the  piece  of  timber  £rom  the 


¥ 


NEOLIGENOE — OONTBIBUTORT  NBaLiaENCB.      45 

cal),  it  being  ten  cars  distant  from  him^  and  the  standards  being  up 
in  "^e  ends  of  the  flat  cars.  He  kept  the  nsnal  lookout,  and  ob- 
Berved  the  nsaal  precaations.  The  average  speed,  according  to 
schedule  for  that  train,  was  from  fifteen  to  eighteen  miles  per 
hour.  On  account  of  the  darkness  of  the  morning,  and  foggjr 
state  of  the  weather,  the  train  was  running  a  Uttle  slower  than 
usual.  There  was  a  light  down  grade  at  the  point  where  the  acci- 
dent occurred,  extending  about  three  quarters  of  a  mile.  As  the 
train  neared  the  school-nouse,  the  engineer  saw  some  children  on 
the  track,  and  opened  the  cylinder  cock  for  the  purpose  of  letting 
ofiE  steam  and  scaring  them  off.     He  also  saw  the  plaintiff  and  the 

oung  lady  with  whom  he  was,  just  above  the  switch  on  the  track. 

"hey  stepped  from  the  track,  the  engine  passed  them,  and  the  en- 
gineer knew  nothing  of  the  accident  until  some  time  afterwards* 
When  they  stepped  from  the  track  the  girl  or  voung  lady  waa 
farthest  from  tne  train.  The  plaintiff  was  very  close  to  the  cars, 
being  within  a  foot  or  a  foot  and  a  half  of  them.  The  iron  stir- 
raps  into  which  standards  are  inserted  on  flat  cars  project  about 
five  inches  from  the  side  of  the  cars  and  to  or  beyond  the  ends  of 
the  cross-ties.  Two  or  three  of  the  persons  on  the  train  noticed 
that  plaintiff  was  very  close  to  the  track,  and  one  of  tbem  re- 
marked upon  it.  The  conductor  saw  plaintiff  very  close  to  the 
cars,  saw  him  fall,  did  not  know  the  cause  of  it,  but  thought  that 
he  had  been  struck  by  one  of  the  standards.  Plaintiff  got  up  al- 
most immediately  upon  falling,  and  the  conductor  did  not  think 
that  he  was  injured.  The  right  of  way  of  the  railroad  is  one  hun- 
dred and  fifty  feet  in  width  and  belongs  to  the  companv.  The 
railroad  was  built  before  the  villa^  of  Lawtonville  was  in  exist- 
eace.  Sometimes  freight  projects  oeyond  the  side  of  the  cars,  and 
sometimes  wood  projects  a  foot  or  two.  On  one  occasion  a  large 
i^rheel  was  carried  over  this  track  which  projected  two  or  three  feet 
beyond  the  edges  of  the  car.  On  two  previous  occasions,  while 
walking  on  the  track,  plaintiff  had  delayed  in  getting  off  until  the 
tndn  was  very  close  to  him,  so  as  to  cause  complaint  from  the  sec- 
tion-master, and  on  one  occasion  compelling  nim  to  slacken  the 
speed  of  the  train.  The  conductor  saw  a  man  motioning  to  him  at 
!rerkins'  Station,  but  as  the  same  person  had  previously  spoken  to 
him  about  obtaining  some  cars,  he  thought  the  sign  had  reference 
to  that.  On  a  previous  trial  of  this  case,  plaintin  swore  that  he 
^was  looking  to  the  side  of  the  car  passing,  and  happening  to  turn 
his  head,  saw  the  piece  of  timber  projectmg  from  the  open  car. 

The  jury  found  for  the  plaintiff  Jll,500.  Defendant  moved  for 
a  new  trial  on  the  following  grounds : 

(1)  Because  the  verdict  is  contrary  to  the  following  charge  of 
the  court:  ^^The  plaintiff  is  bound  to  make  out  his  own  entire 
case  by  testimony,  so  far  as  regards  himself  and  defendant.  If  he 
jbdla  to  do  so  in  any  particular,  he  cannot  recover." 


46  CENTRAL  B.   B.  OF  6BOBOIA  V.  BBIN80N. 

(2)  Because  the  verdict  is  contrary  to  the  following  charge  of 
the  court :  ^'  If  the  railroad  company,  or  its  employees,  were  negli- 
gent at  the  time  of  this  accident,  yet  if  that  negligence  did  aot 
cause  or  contribute  to  the  injury  of  this  plaintifi,  he  cannot  recover 
on  that  ground." 

(3)  Because  the  verdict  is  contrary  to  the  following  chaige  of 
the  court :  ^^  If  the  engineer  failed  to  blow  the  whistle  or  ring  the 
bell,  and  even  thus  violate  the  statute,  yet  if  Brinson,  plaintii^  had 
all  the  notice  of  the  approach  of  the  train,  by  actuallv  seeing  it, 
which  he  would  have  uad  bv  the  whistle  or  the  bell,  then  he  can- 
not recover  on  that  ground." 

(4)  Because  the  verdict  of  the  jury  is  contrary  to  the  following 
charge  of  the  court :  ^'  Even  though  the  officers  and  agents  of  the 
railroad  company  were  ^ilty  of  neghgence  on  that  occasion,  yet 
if  Brinson,  by  the  exercise  of  ordinary  care  and  diligence,  could 
have  avoided  the  consequences  to  himself  of  that  negligence,  he 
cannot  recover." 

(5)  Because  the  verdict  is  contrary  to  the  following  charge  of 
the  court :  '^  And  where  the  evidence  shows  that  plaintiff  faikd  to 
use  this  care  and  diligence  to  avoid  the  consequences  to  himself^  it 
is  not  a  case  of  contributory  negligence,  but  plaintiff  cannot  re- 
-cover  at  all." 

(6.)  Because  the  verdict  is  contrary  to  the  following  charge  of 
the  court:  "A  traveller  who  selects  the  track  of  a  railroad  on 
which  to  walk,  does  so  at  his  peril,  and  is  bound  to  make  vi^'lant 
use  of  his  senses  of  sight  and  hearing  to  avoid  collision,  and  if  he 
neglects  to  do  so  and  is  injured  thereby,  he  cannot  recover,  even 
though  the  railroad  company  is  chargeable  with  negligence." 

(7)  Because  the  verdict  is  contrary  to  the  following  charge  of 
the  court :  "  Even  though  the  train  was  running  at  a  greater  speed 
than  was  proper,  yet  if  the  plaintiff  could  have  avoided  the  conse- 
quences resulting  therefrom  by  the  use  of  ordinary  care  and  dili- 
gence on  his  part,  he  cannot  recover." 

(8)  Because  the  verdict  is  contrary  to  the  following  chai^  of 
the  court :  ''  It  is  not  the  duty  of  a  railroad  company,  under  the 
statutes  of  this  State,  to  blow  the  whistle  when  its  trains  are  passing 
through  an  incorporated  town." 

(9)  Because  the  verdict  is  contrary  to  law,  in  that  it  is  excessive 
and  not  warranted  by  the  law  and  testimony  in  this  case. 

(10)  Because  the  verdict  is  contrary  to  law,  evidence,  and  against 
the  weight  of  the  evidence. 

(11)  Because  the  court  committed  error  in  giving  the  following 
eharge  to  the  inry  in  writing,  at  the  request  of  plaintiff's  counsel^ 
without  qualincation  thereto :  "  A  railroad  company  is  bound  to 
use  ordinary  care  in  the  running  of  its  trains,  to  prevent  them  from 
coming  in  collision  with  the  person  of  another,  and  this  it  is  bound 
to  use,  even  if  that  other  is,  on  his  side,  in  some  degree  negligent ; 
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therefore  if  damage  happen  to  such  other  person  by  colliBion^  which 
the  company  by  me  use  of  ordinary  care  might  have  prevented, 
the  company  most  make  good  the  damage." 

Tbe  motion  was  overrmed,  and  defendant  excepted. 

This  case  has  been  tried  three  times.  On  the  first  trial,  the  jnry 
fonnd  for  the  plaintiff  $10,000.  A  new  trial  was  granted  by  the 
Supreme  Conrt  (see  64  Ghu  475).  On  the  second  trial,  the 
jury  fonnd  for  the  plaintiff  $12,500;  and  on  the  present  trial, 
$11,500. 

A.  R.  Lawton,  J.  J.  Jones,  for  plaintiff  in  error. 

A.  M.  Sogers,  £.  L.  Brinson,  Gibson  &  Brandt,  L.  E.  Bleckley, 
for  defendant. 

Hall,  J. — ^What  rights  and  powers  have  railroad  companies  over 
the  tracks  and  road-beds  npon  which  their  trains  are  run;  and 
growing  ont  of  these  rights,  what  dnties  do  they  owe  to  the  pub- 
Be  ;  and  especially,  what  are  their  obligations  to  look  to  the  safety 
and  protection  of  persons  using  their  tracks  and  the  embankments 
upon  which  they  rest,  without  their  express  license,  for  purposes 
other  than  those  connected  with  the  busmess  they  were  created  and 
authorized  to  transact?  These  are  the  questions  made  by  this 
record,  and  which  both  parties  have  urgently  and  earnestly  in- 
voked us  to  decide.  We  nave  held  them  over  for  a  considerable 
length  of  time,  that  we  might  give  them  such  consideration  and 
iiiTeetigation  as  their  importance  to  these  corporations  and  the 
eommunity  at  large  demands. 

1.  While  it  may  be  impracticable,  if  not  impossible,  to  lay  down 
any  general  rule  which  will  cover  every  conceivable  violation  of 
ri^ht  or  breach  of  duty  that  may  arise  from  the  negligence  of  each 
ox  the  contending  parties,  yet  there  are  certain  fundamental  prin- 
ciples, as  clear  as  axiomatic  truths,  that  stand  in  no  need  of  argu- 
ment or  illustration,  to  secure  their  recognition  or  to  enforce  their 
application,  which  directly  relate  to  the  issues  with  which  we  have 
now  to  deal.  Amon^  these  is  the  well-established  rule  that  such 
corpoi]^on8,  for  the  benefits  and  privileges  conferred  upon  them, 
owe  important  duties  to  the  public  which  they  are  strictly  enjoined 
to  perform,  and  to  enable  them  to  perform  such  duties  they  are 
entitled  to  the  unobstructed  use  of  all  the  means  which  the  law 

f laces  at  their  disposal  for  that  purpose.  In  Cauley  v.  The 
*ittBbuig,  Cincinnati  &  St.  Louis  Ey.  Co.,  95  Pa.  St.  R.  398— 
8.  c,  4  Am.  &  Eng.  R.  B.  Cas,  533 — ^the  supreme  court  of  that 
State  upon  these  questions  thus  declares  the  law :  ^'  It  was  said 
by  Mr.  Justice  Strong  in  Philadelphia  &  Beading  K.  B.  Co.  v. 
Hnmmell,  8  Wright,  378  :  ^  It  is  time  it  should  be  understood  in 
this  State,  that  the  use  of  a  railroad  track,  cutting  or  embankment  is 
exclusive  of  the  public  everywhere,  except  where  a  way  crosses  it.' 
The  same  doctrine  has  been  reiterated  again  and  again  in  subse- 
qnent  cases.    In  Mulherrin  v.  Delaware,  Lackawanna  &  Western 
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B.  B.  Co.,  31  p.  F.  Smith,  366,  it  was  said,  except  at  croefiings, 
where  the  public  have  a  right  of  way,  the  man  who  stepe  his  foot 
upon  a  railroad  track,  does  so  at  his  peril.  The  company  has  not 
only  a  right  of  way,  bnt  it  is  exclusive  at  all  times  and  for  all  pur- 
poses ;"  and  Eailroad  v.  Norton,  12  Harris,  465,  was  cited  in  sup' 
port  of  this  rule.  Many  other  cases  might  be  referred  to,  were  it 
necessary.  We  live  in  an  age  of  steam  and  of  rapid  development 
The  world  demands  quick  transportation.  Increased  speed  neces- 
sarily involves  increased  danger.  Holding,  as  we  do,  such  corpora- 
tions to  a  strict  responsibility  for  negligence,  it  is  our  duty  to  give 
them  a  clear  track.  This  rule  is  not  only  proper  in  itself,  but  is 
necessary  for  the  preservation  of  life.  Its  propriety  is  no  longer  a 
subject  lor  discussion.^' 

2.  So  far  as  this  decision  is  coniined  to  the  right  of  the  railroad 
company  to  the  exclusive  use  of  its  tracks,  cuts  and  embankments, 
and  to  its  liability  for  a  failure  or  refusal  to  perform  its  duties 
strictly,  it  meets  our  approval ;  but  we  cannot  go  to  the  extent  of 
freeing  the  company  from  all  responsibility  for  any  damage  that 
its  agents  may  recklessly  or  wantonly  inflict  upon  a  person  tre&- 
passfng  upon  its  property.  The  exteiat  to  whic^  this  We  is  im- 
pliedly  laid  down  here  is  subject  to  important  modifications.  In 
Illinois  Central  R  E.  Co.  v.  Godfrey,  71  HI.  R.  500,  it  is  held 
that  ^^  the  right  of  way  of  a  railroad  company  is  its  exclusive  prop- 
erty, upon  which  no  unauthorized  person  nas  a  ri^ht  to  be,  for 
any  purpose,  and  any  person  who  travels  upon  the  nght  of  way  of 
a  railroad  company,  for  his  own  convenience,  as  a  footway,  and  not 
for  any  purpose  of  business  connected  with  the  railroad,  is  a  wrong- 
doer and  a  trespasser ; "  and  if  he  is  injured  by  a  passincr  train, 
nnder  these  circumstances,  ^^the  company,  can  only  be  heM  liable 
for  wanton  or  wilful  injury,  or  such  gross  negli^nce  as  evinces 
wilfulness."  Conceding  this  principle  as  to  the  nght  of  the  com- 
pany to  the  exclusive  use  of  its  track,  etc.,  except  at  crossings,  it 
does  not  follow  that,  because  a  person  thus  wrongfully  using  this 
right  of  way  is  a  trespasser  and  a  wrong-doer,  he  Qiereoy  becomes 
"  altogether  an  outlaw,"  to  whom  the  company  owes  no  auty  what- 
ever. At  the  common  law,  in  case  of  ^ross  negligence  or  careless- 
ness on  the  part  of  those  in  charge  of  the  train,  they  are  held  liable 
for  an  injury  inflicted  even  upon  a  trespasser.  6  Am.  &  Eng. 
R.  R.  Cas.  1-17,  and  note  to  last  page,  which  collects  and  classrfieB 
many  of  the  American  cases  upon  this  subject,  as  well  as  upon  the 
liability  of  the  company,  where  the  injury  appears  to  be  a  mere 
wanton  or  malicious  act  npon  the  part  of  an  employee,  ^^  acting -at 
the  time  within  the  scope  of  his  duty." 

3.  While  the  foregoing  rule  as  to  the  amount  and  character  of 
n^ligence  which  is  required  to  render  the  company  liable  for  an 
injury  to  a  trespasser  upon  its  road  is  upheld  by  a  great  prepondei» 
ance  of  common-law  authorities,  both  in  England  and  America,  yet 
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there  are  not  wanting  cases,  especially  in  this  country,  which  ap 
parently  hold  it  to  the  observance  of  much  more  diligence  and  cau- 
tion in  the  prevention  of  such  casualties  than  is  here  demanded. 
"These  cases,"  says  the  annotator  of  6  Am.  &  Eng.  R.  E.  Cas. 
nt  sup.,  ^'  seem  to  indicate  that  ordinary  care  will  be  exacted, 
and  that,  in  the  absence  of  such  care,  the  'company  will  be  held 
liable."  This  is  a  guarded  statement.  It  is  not  asserted  positively 
that  this  rale  is  laid  down  in  any  of  the  cases,  but  that  tney  seem 
to  indicate  it.  One  of  the  cases  relied  on  for  this  indication  of  the 
rule  is  the  Illinois  Central  B.  B.  v.  Godfrey,  which,  as  we  have 
seen,  attaches  this  liability  "  to  wanton  or  wUf  ul  injury,  or  such 
gross  negligence  as  evinces  wilfulness."  It  is  true  that  the  court, 
after  announcing  this  rule,  does  go  on  to  say,  "  if  the  defendant's 
servants  who  were  in  the  management  of  the  engine,  after  becom- 
ing aware  of  the  plaintifPs  danger,  failed  to  use  ordinary  care  to 
avoid  injuring  him,  the  defendant  miffht  be  liable ;  and  tins,  as  we 
conceive,  is  the  only  measure  of  liabuity,  under  the  facts  of  this 
cafle,"  etc. 

This,  we  apprehend,  is  the  extent  to  which  the  otiier  cases  cited. 
in  the  note  have  gone.    Certain  it  is  that  our  own  court  has  gone 
no  farther,  for  in  the  case  of  Baston  v.  The  Georgia  E.  E.  Co.,  60 
Ga.  340,  Jackson,  J.,  delivering  the  opinion  of  the  court,  says:„ 
'^Even  a  trespasser  upon  the  track  of  a  railroad  is  entitled  to  be 

Erotected  from  gross  negligence.  Human  life  is  sacred,  and  if  a 
uman  form  appear  upon  the  road,  walking^,  or  sitting,  or  lying 
down,  some  effort  should  be  made  to  save  ufe."  There  is  here 
nothing  inconsistent,  in  this  additional  specification,  with  the 
rule  for  fixing  liability  laid  down  in  the  case,  for  if  the  en- 
gineer, after  perceiving  the  plaintifPs  danger,  had  failed  to  use 
every  exertion  to  avoid  injuring  him,  then  it  is  quite  clear  to  us 
that  his  failure,  if  it  did  not  amount  to  wanton  and  wilful  wro 
^was  such  gross  negligence  as  was  tantamount  to  wilfulness.  Inde 
it  would  nave  been  criminal,  and,  according  to  our  Code,  woul 
have  rendered  him  liable  to  prosecution  for  an  ofience  against  the 
State.    Code,  §  4586  (b). 

The  view  here  presented  accords,  with  one  important  qualifica- 
tion, with  the  several  provisions  of  our  own  Code  upon  the  subject^ 
especially  sections  2972  and  3034,  which  embody  tne  principles  of 
the  common  law  as  declared  by  the  decisions  of  this  court,  rendered 

Erevions  to  its  adoption,  and  which,  so  far  as  we  can  understand, 
ave  been  followed  in  all  subsequent  decisions,  including  tiie  case 
now  under  examination. 

The*  first  of  the  above  sections  will  be  found  in  Ch.  n..  Tit.  vm., 
of  the  Code.  The  subject  of  this  title  is,  "  Torts,  or  mjuries  to 
persons  or  property."  Chapter  n.,  under  which  this  section  is 
found,  treats  of  '^  Injuries  to  the  Person,"  while  the  remaining  sec- 
tion is  to  be  found  under  Ch.  m.,  Art.  m.,  of  the  same  title,  which 

19A.  &E.RCa8. 
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treats  of  "  Injuries  by  Bailroad  Companiefl."  By  section  2972  it 
is  provided  :  '^  If  the  plaintiff,  by  ordinary  care,  could  have  avoided 
the  consequences  to  himself  caused  by  the  defendant's  negligence, 
he  is  not  entitled  to  recover.  But  in  other  cases  (i.e.,  in  cases 
other  than  those  in  which,  by  ordinary  care,  he  could  have  avoided 
the  consequences,  etc.)  the  defendant  is  not  relieved,  although  the 
plaintiff  may  in  some  way  have  contributed  to  the  injury  sustained," 
while  section  3034  enacts  that  '^  no  person  shall  recover  damage 
from  a  railroad  company  for  injury  to  himself  or  his  property,  where 
the  same  is  done  by  his  consent,  or  is  caused  by  his  own  negligence. 
If  the  complainant  and  the  agents  of  the  company  are  both  at  fault, 
the  former  may  recover,  but  the  damages  shall  be  diminished  by 
the  jury  in  proportion  to  the  amount  of  default  attributable  to 
him. 

Both  branches  of  the  rule  of  liabilitv,  as  laid  down  in  these  sec- 
tions of  the  Code,  are  traceable  to,  and  derived  from,  decisions  of 
this  court,  made  prior  to  the  adoption  of  that  body  of  laws.  As  to 
the  first  branch  of  the  rule,  see,  among  other  cases,  M.  &  W,  R.  R. 
Co.  V.  Davis,  18  Ga.  684 ;  Central  R.  R.  Co.  v.  Davis,  19  lb.  437  ; 
and  as  to  the  second,  relating  to  contributory  negligence,  M.  &  W. 
R.  R  Co.  V.  Davis,  27  lb.  113,  and  Yonge  v.  Enney,  28  lb.  111. 
In  M.  &  W.  R.  R.  Co.  v,  Johnson,  38  lb.  431  and  432,  this  court 
Tecoffnized  the  view  here  presented  as  to  tlie  origin  and  source  of 
the  htw  as  embodied  in  these  sections  of  the  Code.  Subsequent 
decisions  have  not  deviated  from  this  line,  ajs  to  liability  for  negli- 
gence. In  Vickers  v.  The  Atlanta  and  West  Point  R.  R.,  64 
Ga.  308,  Bleckley,  J.,  said :  "  Whether  it"  (the  presumption  which, 
under  Code,  §  3033,  imputes  negligence  to  the  company,  upon  the 
proof  of  the  injury,  and  requires  upon  the  part  of  its  agents  the 
exercise  of  "all  ordinai'v and  reasonable  care  and  diligence")  "is 
overcome  or  not,  if  the  plaintiff  either  caused  the  injury  by  his  own 
negligence,  or  could,  by  ordinary  care,  have  avoided  it,  the  verdict 
should  still  be  for  the  company."  In  a  case  where  the  injury  was 
to  personal  property,  the  same  learned  judffe  (in  Geo.  R.  R.  &  Bkg. 
Co.  V.  Neely,  56  Ga.  543),  after  citing  Code,  §|  3033,  3034,  used 
this  language :  "  If  the  plaintiff  consented  to  the  injury,  the  matter 
is  plain,  if  his  own  negligence  was  the  sole  and  only  cause  of  it, 
there  is  still  no  diflSculty ;  for  the  establishment  of  that  affirmative 
either  negatives  the  fact  of  negligence  on  the  part  of  the  company's 
agents,  or  renders  the  fact  immaterial.  Of  course,  however  negli- 
gent these  agents  may  have  been,  if  the  plaintiff's  negligence  was 
tne  sole  cause  of  the  injury,  their  negligence  was  no  part  of  the 
cause ;  hence,  its  immateriahty."  And  in  a  subsequent  part  of  the 
same  opinion,  comparing^ these  sections  of  the  Code  with  §2972, 
and  considering  how  far  'that  is  applicable  to  other  injuries  than 
those  to  the  person,  he  says,  p.  544,  of  this  latter  section :  "  It  ap- 
plies, in  terms,  to  personal  injuries,  and  if  its  meaning  can  be  ex- 
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^nded  to  Id  juries  affecting  property,  it  would  seem  to  be  appliea- 
"ble  only  where  the  plaintiffs  duty  is  to  act  after  the  defendant's 
negligence  has  commenced  and  become  apparent.  When  the  con- 
fiequences  of  a  present  or  antecedent  negli^uce  are  impendinj^, 
whoever  can  shun  them  by  ordinary  care  ana  fails  to  do  so  ought 
not,  perhaps,  to  be  heard  to  complain  of  them,  whether  they  touch 
tis  person  or  his  property."  In  M.  &  W.  E.  R.  Co.  v.  Johnson, 
38  Ga.  431,  McOay,  J.,  speaking  for  the  court,  applies  the  rule 
-denying  a  right  of  recovery  to  the  plaintiff,  if ,  by  ordmary  care,  he 
could  have  avoided  the  injury  to  himself  caused  by  the  defendant's 
negligence,  to  railroads  as  well  as  to  natural  persons,  and  charac- 
terizes it  as  a  wise  as  well  as  a  just  rule.  He  adds,  that  '^  the  man 
-who  neglects  ordinary  care  to  avoid  an  injury  has  no  just  right  to 
fieek  redress,  if  that  injury  is  produced  by  the  negligence  of  another, 
and  we  see  nothing  in  the  character  of  a  railroad  company  which 
should  subject  it  to  damages  for  an  injury  caused  by  the  neglect  of 
its  agents,  where  the  person  injured  might,  by  the  exercise  of  or- 
dinary care,  have  avoided  the  consequences  to  himself." 

In  the  present  case,  the  question  here  made  is  res  adiudieat%  and 
is  not  open  to  review.  64  Ga.  475.  It  is  there  stated  tnat  the  com- 
pany may  relieve  itself  of  damages  by  showing  that  its  agents  have 
exerdsed  all  ordinarv  and  reasonable  care  and  diligence  to  avoid  the 
injury ;  or  it  may  snow  that  the  damage  was  caused  by  plaintiffs 
own  negligence ;  or  it  may  further  show  that  the  plaintiff,  by  or- 
dinary care,  could  have  avoided  the  injury  to  himself,  although 
caused  by  the  defendant's  negligence. 

It  must  be  further  borne  in  mind  that,  by  Code,  S  3033,  the  pre- 
sumption of  negligence  is,  in  all  cases  (except  suits  brought  by  em- 
ployees. Code,  3036),  against  the  company,  where  it  is  shown  that  the 
damage  complained  oi  has  been  done  "  by  any  person  in  the  em- 
ployment and  service  of  the  company."  This  rule  (omitting  the 
foregoing  exception),  like  the  others,  is  taken  from  the  common 
law,  as  might  be  shown  by  a  reference  to  the  numerous  text  writers 
and  cases  on  the  subject.  In  N.  J.  Ex;  Co.  v.  Nichols,  33  N.  J. 
B.  439,  the  supreme  court  of  that  State  held  "  that  the  plaintiff 
wafi  not,  as  a  condition  precedent  to  maintain  his  action,  bound  to 
prove  aflirmatively  that  the  injury  was  contributed  to  by  his  own 
neffh^nce,  under  the  penalty  of  a  nonsuit."  If,  however,  the 
plaintiffs  ovm  testimony  shows  that  the  damage  was  caused  by  his 
own  negligence,  or  that,  by  the  exercise  of  ordinary  care,  he  could 
have  avoided  it,  the  defendant,  in  order  to  defeat  a  recovery,  would 
not  be  bound  to  make  these  facts  more  apparent  by  the  production 
of  additional  testimony.  Tested  by  these  rules,  is  this  a  case  in 
which  a  recovery  was  proper? 

The  plaintiff  was  not  an  infant  of  tender  years  at  the  time  of  this 
casualty.  He  was  over  fifteen  years  of  age,  fully  capable  of  per- 
ceiving and  appreciating  the  perils  of  the  situation  in  which  he 
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placed  himself ;  he  waa  in  a  place  where  he  had  no  businefls  to  be  ; 
the  place  was  at  all  times  dangerous,  and  under  the  circumstances 
of  this  transaction,  peculiarly  so.  He  was  there  for  his  own  pleas- 
ure and  convenience,  not  for  any  purpose  of  business  with  the  com- 
pany or  its  agents.  He  was  not  there  either  by  the  express  license 
or  encouragement  of  the  defendant  or  any  of  its  agents.  He  saw 
the  train  more  than  a  quarter  of  a  mile  on,  approaching  at  a  rapid 
speed ;  he  leisurely  pursued  his  walk,  meeting  it,  and  remained  on 
the  track  until  it  came  very  near  him,  when  he  got  off  upon  the 
narrow  path  that  runs  by  the  side  of  the  superstructure  on  which 
the  rails  were  placed.  This  path  was  not  more  than  four  or  five 
feet  wide,  perhapnot  so  wide.  Another  person,  Kosa  Silverbuig, 
occupied  a  portion  of  it,  and  the  plaintin  was  standing  between 
her  and  the  train ;  there  was  no  obstacle  to  prevent  these  parties, 
when  they  left  the  track,  from  getting  farther  from  the  passing 
train ;  the  embankment,  at  the  spot,  was  neither  high  nor  steep ;  it 
sloped  gradually,  and  coald  have  been  descended  without  incon* 
venience  or  risk ;  the  plaintiff  stood  in  the  path  where  he  first  got 
upon  it,  until  a  considerable  portion  of  the  train  passed  him ;  ne 
had  ample  time  to  have  gone  farther.  These  are  the  unquestioned 
facts,  as  shown  from  his  own  evidence.  To  them  shoald  be  added 
the  further  fact,  as  appears  from  the  defendant's  testimony,  and 
which  was  not  contradicted  or  explained,  althoiigh  if  it  had  been 
possible  to  do  so,  there  was  ample  opportunity  am>rded,  that  plain* 
tiff  bad,  before  this  occurrence,  been  in  the  habit  of  remaining  on 
the  track,  while  trains  were  running,  until  they  got  very  near  mm ; 
that,  on  one  occasion,  the  section-master,  while  using  a  pole  ear, 
overtook  him,  and  he  stayed  on  the  track  until  the  car  got  very 
close  to  him,  and  the  section-master  '^complained  of  his  being  in 
the  way  ;  did  not  exactly  stop  the  car  to  get  him  out  of  the  way, 
but  haa  to  slacken  speed ;  complained  to  him  tvrice,  though  he  had 
only  to  slacken  speed  once;  saw  him  on  the  track  several  times." 
The  plaintiff  was  well  aware  that  these  cars  passed  the  place  at  or 
about  the  time  when  this  accident  occurred.  Now,  upon  every 
principle  of  law  applicable  to  the  subject,  this  conduct  was  perhaps 
nothing  short  of  culpable  negligence,  even  in  one  who  was  rights 
fully  on  the  track,  and  it  might  and  conld  have  been  easily  avoiaed. 
In  such  a  position,  the  plaintiff  should  have  been  watchful  and 
careful,  and  a  want  of  this  watchfulness  and  care  'makes  hi(n 
chargeable  with  negligence.  "Slight  circumstances  may  over- 
balance the  presumption  of  freedom  from  negligence  which  we 
suppose  to  exist  in  favor  of  a  plaintiff.  Thus,  his  being  found  in 
a  position  of  danger  unexplained,  or  his  free  use  of  intoxicating 
liquors,"  etc.,  "  or  any  evidence  tending  to  show  careless  habits, 
should  turn  the  scale."  Shear.  &  Redf .  Neg.  §  45.  "  The  rule  of 
diligence,"  says  Lumpkin,  J.,  in  Macon  &  W .  R.  B.  Co.  v,  Davifl^ 
18  Ga.  685,  "  will  vary  with  the  ever-changing  facts  which  aooom* 
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pany  and  earronnd  each  given  case ;  the  true  test,  always  to  be 
applied,  being,  did  the  defendants  use  reasonable  diligence ;  that 
is,  tlie  care  and  diligence  which,  taking  into  consideration  all  the 
•circamstances  of  the  case,  the  exigency  required  and  admitted  of?" 
*'  Ordinary  care,  however,  as  the  phrase  is  here  used,  implies  the 
use  of  such  watchf uhiess  and  precautions  as  are  fairly  proportioned 
to  tlie  danger  to  be  avoided,  judged  by  the  standard  of  common 
prudence  and  experience.  If  the  danger  is  remote  or  slight,  the 
care  required  to  avoid  it  may  be  slight ;  if  the  danger  is  near  and 
ejccraordinary,  extraordinary  vigilance  should  be  used  to  avoid  it; 
because  such  would  be  the  course  of  a  prudent  man."  Shear.  & 
Kedf.  Neg.,  §30.  '*The  probability  of  danger"  is  always  "to  l>e 
taken  in  view  in  determining,  not  mei'ely  the  grade,  but  the  exis- 
tence of  negligence."     Wharton  Neg.,  §47. 

It  would  be  a  mere  superfluous  task  to  cite  further  authorities 
to  a  principle  so  fundamental  in  its  nature,  and  one  which  the 
conunon-seiise  and  experience  of  mankind  will  readily  recognize 
And  appreciate. 

Parties  have  an  undoubted  right  to  the  use  of  public  crossings 
over  railways,  but  before  going  on  these  crossings,  they  should 
exei'cise  caution  and  look  out  for  danger ;  and,  as  a  general  rule, 
a  failure  to  observe  these  precautions,  where  an  injury  is  the  re- 
sult, may  deprive  them  of  the  right  to  recover,  even  if  the  defend- 
ant has  been  remiss  in  making  use  of  the  ordinary  signals  of  warn- 
ing and  other  expedients,  as  the  ringing  of  bells,  the  blowing  of 
-whistles,  the  slacking  of  speed,  etc.,  for  avoiding  casualties.  Es- 
pecially is  this  so,  if  the  injury  was  not  occasioned  by  this  omission 
of  duty,  and  would  have  occurred  if  it  had  been  fully  and  faith- 
fully observed. 

These  questions  have  very  recently  undergone  thorough  exam- 
ination, and  have  been  very  fully  discussed  hy  the  supreme  court  of 
North  Carolina,  in  the  case  of  Parker,  AdmV,  v,  Wilmington 
A  Weldon  R.  R  Co.,  86  N.  C.  Rep.;  s.c,  8  Am.  &  Eng.  II.  R. 
Cas.  420.  Smith,  C.^  J.,  delivering  the  opinion,  saj^s:  "The 
only  possible  imputation  upon  the  prudent  conduct  of  the  engin- 
eer is  in  the  omission  to  give  warning  in  season  to  keep  off  persons 
about  to  cross,  but  even  this  does  not  dispense  with  all  personal 
attention  to  one's  own  safety.  If  the  omission  be  neglect  in  the 
company,  much  greater  is  the  neglect  of  the  deceased,  who,  when 
aware  of  the  runnings  of  the  regular  trains,  and  just  when  one 
was  expected,  walks  and  remains  upon  the  track  without  looking 
out  for  its  approach,  or  making  any  movement  to  get  out  of  the 
way,  until,  rushing  on,  it  strikes  him  to  the  earth.  It  is  to  be 
presumed  that  a  rational  being  will  not  needlessly  venture  intq 
places  of  peril,  and  if  he  does,  that  he  will  use  proper  precautions 
to  guard  against  injury.    If  he  fails  to  do  either,  and  suffera  dam- 
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age  in  conseqaence,  it  must  be  regarded  as  caused  by  liis  owu  i-ask 
act  and  inattention  to  his  own  security." 

"  *  Negligence  is  a  relative  term,'  remarks  the  supreme  court  of 
New  Jersey,  in  N.  J.  Ex.  Co.  v  Nichols,  3  New  Jersey,  439,  'de- 
pending upon  the  circumstances  under  which  the  injury  was  re- 
ceived and  the  obligation  which  rests  on  the  party  injured  to  care 
for  his  personal  safety.  A  person  crossing  a  railroad  track,  though 
rightfully  there,  must  be  on  the  alert  to  avoid  injury  from  trains^ 
that  may  happen  to  be  passing.' 

" '  The  company's  servants  may  ordinarily  presume,'  is  the  con- 
clusion derived  from  an  examination  of  numerous  cases  by  a  recbnt 
author,  whose  work  exhibits  large  research  and  precision  of  state- 
ment, '  that  a  person  of  full  age  and  capacity  who  is  walking  on 
the  track  at  some  distance  before  the  engine,  will  leave  it  in 
time  to  save  himself  from  harm ;  or,  if  approaching  the  track, 
that  he  will  stop  if  it  becomes  dangerous  for  him  to  cross  it.  This 
presumption  may  not  be  justified,  under  some  circumstances,  as 
when  the  person  on  the  track  appeal's  to  be  intoxicated,  asleep,  or 
otherwise  oS.  his  guard.'  Pierce  on  Railroads,  331.  '  The  more 
approved  statement  of  the  doctrine  of  contributory  negligence,' 
says  the  same  author,  '  is  that  a  person  cannot  recover  for  an  in- 
jury to  which  he  contributed  by  his  own  want  of  ordinary  care.' 
b.  823.  The  only  culpability  which  can  be  charged  upon  the- 
company  is  the  failure  to  give  the  precautionary  signal  of  the  ap- 
proach to  an  intersecting  way,  where  travellers  might  be  expected 
to  be  found,  and  thus  prevent  their  moving  upon  the  track ;  but 
this  omission,  when  in  no  manner  causing  or  contributing  to  the 
injury,  does  not  impose  a  liability  upon  the  company.  If  the- 
traveller  knew  by  other  means  of  the  coming  train,  the  omitted 
warnings  could  not  be  deemed  the  cause  of  the  collision.     lb.  351. 

"  But,  without  accumulating  references  to  the  numerous  decided 
cases,  of  which  the  defendant's  counsel  has  furnished  us  many  very 
much  in  point,  we  prefer  to  rest  our  decision  upon  the  authority 
of  a  recent  case,  clearly  resembling  that  before  us,  and  in  which  a 
large  array  of  cases  was  brought  to  the  attention  of  the  Supreiifs 
Court.  Kailroad  Co.  v.  Houston,  95  U.  S.  Rep.  697.  Mr. 
Justice  Field  says :  '  If  the  positions  most  advantageous  for  the 
plaintiff  be  assumed  as  correct,  that  the  train  was  moving  at  an 
unusual  rate  of  speed,  its  bell  not  rung,  and  its  whistle  not  sounded, 
it  is  still  difficult  to  see  on  what  ground  the  accident  can  be  at- 
tributed solely  to  the  negligence,  unekilfnlness  or  criminal  intent 
of  the  defendant's  engineer.  Had  the  train  been  moving  at  an 
ordinary  rate  of  speed,  it  would  have  been  impossible  for  him  Uy 
stop  the  engine  when  within  four  feet  of  the  deceased.  .  .  .  The 
failure  of  the  engineer  to  sound  the  whistle,  or  ring  the  bell,  if 
such  were  the  fact,  did  not  relieve  the  deceased  from  the  necessity 
of  taking  ordinary  precautions  for  her  safety.    Negligence  of  the 
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company's  employees  in  these  particulars  was  no  excuse  for  negli- 
gence on  her  part.  She  was  bound  to  listen  and  to  look  before 
attempting  to  cross  the  railroad  track,  in  order  to  avoid  an  ap- 
proaching train,  and  not  to  walk  carelessly  into  the  place  of  dan- 
ger. Had  she  used  her  senses,  she  could  not  have  failed  both  to 
near  and  see  the  train  which  was  coming.  If  she  omitted  to  use 
them,  and  walked  thouglitlessly  on  the  track,  she  was  guilty  of 
culpable  negligence,  and  so  far  contributed  to  her  injuries  as  to 
deprive  her  of  any  right  to  complain  of  others.  If,  using  them, 
she  saw  the  train  coming,  and  yet  undertook  to  cross  the  track, 
instead  of  waiting  for  the  train  to  pass,  and  was  injured,  the  con- 
seqnences  of  her  mistake  and  temerity  cannot  be  cast  upon  the  de- 
fendant. No  railroad  company  can  be  held  liable  for  a  failure  of 
experiments  of  that  kind.'  " 

In  Southwestern  K.  K.  v.  Johnson,  60  Ga.  667,  this  court  held 
that  where  the  plaintiff's  husband,  at  the  time  he  was  killed,  was 
lying  upon  the  defendant's  railroad  track,  where  the  public  road 
crossed  the  same,  she  could  not  recover,  although  the  defendant 
"  was  negligent  in  not  blowing  its  whistle  at  the  proper  time  at 
crossing  the  public  road,  and  checking  up  its  train  of  cars,"  be- 
canse  the  deceased,  "  according  to  the  evidence,  could,  by  ordinary 
care,  have  avoided  the  consequences  to  himself  caused  by  the  de- 
fendant's negligence."  It  cannot  be  claimed  in  this  case,  that  the 
ElaintijBPs  injury  was  caused  by  the  unusual  speed  of  the  train,  or 
y  the  failure  of  the  company's  agents  to  blow  the  whistle  or  ring 
the  bell,  for  the  plaintifE  had  seen  the  train  a  lon^  distance  o^ 
and  appeared  quite  indifierent  as  to  its  approach,  he  neither  felt 
nor  manifested  any  apprehension  of  danger  from  a  collision,  he 
leisurely  pursued  his  way  until  it  came  quite  near  him.  When  he 
got  upon  the  side  patli,  he  did  not  get  far  enough  from  the  cars  to 
prevetit  his  being  stricken  by  a  plank  or  piece  of  timber  project- 
ing some  six  or  eight  feet  beyond  the  side  of  the  platform  car, 
but  was,  as  he  insists,  at  a  sufficient  distance  to  avoid  collision  with 
the  cars.  This  was  the  only  negligence,  if  negligence  it  can  be 
considered,  on  the  part  of  the  defendant,  to  wnich  he  can  attri- 
bute the  injury  he  received.  The  evidence  leaves  it  very  doubtful 
whether  the  injury  could  have  been  caused  by  a  blow  from  this  plank 
or  timber.  It  projected  so  far  beyond  the  place  where  he  was  stand- 
ing, that  the  end  oi  it  could  not  have  scraped  the  side  of  his  jaw,  even 
though  be  threw  his  head  back  when  he  saw  the  projecting  plank. 
According  to  his  own  account,  he  was  three  feet  from  the  track  at 
that  time,  and  the  plank  projected  six  or  eight  feet  from  the  car ; 
the  blow,  which  was  a  "  glancing  blow"  and  "  just  did  scrape  his 
jaw,"  had  sufficient  force  to  "  knock  him  down,"  and  to  draw  him 
nuder  the  wheels  of  the  passing  car,  which  inflicted  upon  him  the 
serious  injury  that  maimed  him  for  life.  It  is  probable  that  he  is 
mistaken  as  to  the  manner  and  source  from  which  he  received  this 
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iDJuiy.  A  blow  from  the  plank  might  have  thrown  him  froni^ 
instead  of  under,  the  train,  according  to  the  angle  made  by  the 
projection,  as  to  which  there  is  no  proof.  If  the  plank  had  pro- 
jected only  six  feet,  and  he  was  three  feet  from  the  track,  then  he 
must  have  been  stricken  about  midway  the  distance  it  projected. 
The  persons  on  the  train  place  him  mucli  nearer  the  cars  than  thi^ee 
feet,  and  their  version  oi  the  affair  seems  well  sustained  by  the 
circumstances  attending  the  catastrophe.  It  is  not  improbable  that 
he  came  in  collision  with  the  stirrup  that  held  the  standards  on  the 
car,  and  that  the  collision  thus  brought  about  threw  bim  under 
the  train,  and  caused  the  injury ;  his  companion  was  standing  fur- 
'  ther  from  the  cars  than  he  was ;  she  was  on  the  outer  pait  of  the 
path,  and  a  "  little  in  front  of  him,"  and  received  no  injury.  True 
she  was  not  as  tall  as  he  was,  but  the  evidence  does  not  show  the 
difference  in  their  .height,  or  whether  she  was  tall  enough  to  have 
been  reached  either  by  the  side  of  the  car  or  the  plank  resting  on 
and  projecting  from  it.  Besides,  if  the  damage  was  done  by  this 
plank  or  piece  of  timber,  it  appears  to  us,  tnat  it  would,  in  all 
probability,  have  been  fatal,  for  when  it  came  in  contact  with  an 
upright  iron  switch,  a  short  distance  from  the  scene  of  the  disaster, 
the  collision  was  so  violent  that  it  shattered  the  switch,  and  left  a 
deep  dent  in  the  timber  itself.  This  casualty,  we  appi*ehend, 
should  be  attributed  to  the  plaintiff's  temerity.  He  should  have 
left  the  track  some  time  beiore,  as  the  other  children  then  on  it 
much  more  prudently  did ;  then  he  would  have  had  ample  time 
and  opportunity  to  have  looked  about  him  and  to  have  avoided 
the  danger.  If,  seeing  the  approaching  train,  and  knowing  the 
danger  of  meeting  it,  as  he  must  be  presumed  to  have  done,  he 
tried  to  see  how  near  he  could  get  to  it  without  injury,  the  defend- 
ant should  not  be  held  responsible  for  the  result  oi  the  experiment ; 
and  if,  when  he  did  leave  the  track,  he  made  a  mistake  as  to  how 
near  he  might  stand  with  safety  to  himself,  surely  the  railroad 
company  should  not  be  charged  with  the  consequences  of  this 
mistake.  It  was  claimed,  however,  by  the  defendant,  ,and  we 
think  rightly,  that  this  party  was  ab  initio  a  trespasser  upon  its 
track  and  embankments,  and  was  such  as  long  as  he  remained 
there ;  and  while  it  is  conceded  that  it  would  be  liable  for  a  wan- 
ton or  wilful  wrong  of  its  agents,  acting  within  the  scope  of  their 
duty,  or  even  in  cases  of  gross  negligence  or  carelessness,  evincing 
reckless  disregard  of  the  safety  of  others,  or  where  they  perceived 
the  danger  of  a  party  in  time,  and  made  no  effort  to  avert  it,  yet 
it  maintains  that  it  is  under  no  such  obligations  to  trespassers  as  to 
those  who  are  properly  and  lawfully  upon  its  premises,  for  the 
purpose  of  either  transacting  legitimate  business  with  it,  or  in  fur- 
therance of  rights  reserved  to  them  by  law. 

In  view  of  the  fearful  frequency  of  the  unauthorized  use  of 
zailroad  tracks  and  embankments  as  foot  paths,  and  of  the  perils  to 


NEGLIGSNGE — OONTBIBUTOBT  KEQLIOENOE.  57 

which  pedestriaufi,  as  well  as  the  trains  themselves,  the  persons 
managing  them,  the  passengers  and  freights  with  which  they  are 
loaded,  are  constantly  exposed  from  this  highly  reprehensible 
practice,  it  may  be  well  to  state  at  greater  length  than  nas  already 
Deen  done  the  relative  rights  and  duties  of  parties  to  suits  brought 
for  redress  of  injuries  happening  under  such  circumstances.  In 
the  case  of  Mulherrin  v,  Delaware,  Lack.,  &  W.  R.  R.,  81  Penn. 
St.  366,  already  referred  to,  the  supreme  court  of  Pennsylvania 
Bays :  "  The  company  have  not  only  a  right  of  wav,  but  such  right 
is  exclusive  at  all  times  and  for  all  purposes.  Tliis  is  necessary, 
not  only  for  the  company's  rights,  but  also  for  the  safety  of  the 
travelling  public.  -  It  is  not  right  that  the  lives  of  hundreds  of 
persons  should  be  placed  in  peril  for  the  convenience  of  one  single 
fooUiardy  man,  who  desires  to  walk  upon  the  ti-ack.  In  England 
it  is  a  penal  ofience  for  a  man  to  be  found  unlawfully  upon  the 
track  of  a  railroad  (3  and  4  Vic.  Ch.  97,  §  16).  It  would  add  mar 
terially  to  the  public  safety,  were  there  a  similar  law  here."  It 
would  be  a  strilcing  anomaly,  were  railroad  companies  held  to  the 
same  measure  of  care  for  the  safety  of  mere  wrong-doers  as  for 
those  engaged  in  their  service,  or  placed  under  their  care,  or  who 
are  authorized  by  the  law  to  use  the  crossings  over  their  tracks,  or 
to  visit  tlieir  stations  or  other  portions  of  their  road  upon  business 
connected  with  them ;  but  the  law  tolei'ates  no  such  absurdity ; 
it  recognizes  and  enforces  a  clear  distinction  in  this  respect  as  to 
these  different  classes  of  persons.  It  requires  diligence  in  pro- 
portion to  the  duty  imposed,  and  the  degree  of  negligence  imputed 
must  correspond  to  the.  degree  of  diligence  exacted.  Wharton 
Neg.,  §48.  "In  determining  the  care  and  diligence  to  which  any 
one  is  bound,  it  is  necessary  to  distinguish  first  between  the  obli- 
gations of  persons  who  do,  and  of  those  who  do  not  stand  in  pecu- 
Bar  relations  to  one  another.  It  is  the  duty  of  every  man  to  con- 
duct himself,  and  to  manage  his  property  with  ordinary  care  and 
diligence,  and  with  no  more  than  that,  unless  he  has  increased  or 
diminished  his  responsibility  by  assuming  some  special  relation 
with  the  person  who  seeks  to  enforce  it.  But  if  one  does  an  act 
of  pure  favor  for  another,  with  the  assent  of  tlie  latter,  his  respon- 
sibility to  him  is  reduced  to  the  duty  of  merely  slight  care  and 
diligence,  to  which  extent,  however,  he  is  bound.  And  on  the 
other  hand,  the  party  receiving  the  favor  is  bound  to  exercise 
great  care  and  diligence  therein  for  the  benefit  of  the  party  con- 
ferring it."  Shear,  and  Redf .  Neg.,  §  22 ;  Central  R.  K.  v.  Hen- 
derson, decided  at  this  term.  But  as  ^'  the  common  law  hus  a 
peculiar  regard  for  human  life,  and  for  this  reason  exacts  a  greater 
degree  of  care  when  life  is  at  peril  than  in  relation  to  any  matter 
of  mere  property,  it  requires  from  all  persons,  including  those  who 
render  gratuitous  services,  at  least  ordinary  care  for  the  safety  of 
life."    lb.  §  24.     There  is  certainly  a  difference  as  to  the  degree 
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of  care  to  be  observed  by  the  company's  servants  to  one  who  avails 
himself  of  a  gratuitous  privilege  and  a  wrong-doer.  The  case  of 
Illinois  Central  R.  R.  Co.  v.  Godfrey,  71  111.  507,  taken  in 
connection  with  the  foregoing,  will  make  this  distinction  plain. 
"  Wiiere  both  parties  are  equally  in  the  position  of  right,  which 
they  hold  independent  of  the  favor  of  each  other,  the  plaintiif  ia 
only  bound  to  show  that  th^  injury  was  produced  by  the  negli- 
gence of  the  defendant,  and  that  he  exercised  ordinary  care  or 
diligence  in  endeavoring  to  avoid  it.  But  where  the  plaintiff  is 
himself  in  the  wrong,  or  not  in  the  exercise  of  a  legal  right,  or 
was  at  the  time  enjoying  a  privilege  or  favor  granted  without 
compensation  or  benefit  to  the  party  granting  it,  and  of  whose 
carelessness  complaint  is  made,  he,  the  plaintiff,  must  use  exti-aor> 
dinary  care,  before  he  can  complain  of  the  negligence  of  another. 
Aurora  Branch  R.  R.  Co.  v.  Grimes,  18  111.  585."  To  the  same 
effect  is  Shear,  and  Redf.  Keg.,  §491,  and  cases  cited  in  notes  there* 
How  do  the  cases  determined  by  our  own  court  accord  with 
these  views  and  principles  ?  In  an  early  case  (Flanders  v.  Meath, 
27  Ga.  358),  the  plaintiff,  a  child  of  tender  vears,  was  seriously  in- 
jured by  a  dray  passing  down  the  streets  of  Macon,  at  a  very  i-apid 
rate.  There  was  a  school  which  plaintiff  attended,  just  opposite 
her  parents'  residence  and  the  place  where  the  injury  was  innicted  ; 
in  this  part  of  the  street  the  school  children  were  in  the  habit  of 
playing.  On  this  occasion  a  rain  was  coming  up,  and  the  di'ay  was 
partially  loaded  with  meal  and  flour ;  the  plaintiff  ran  in  ivont  of 
the  mules,  passed  their  heads,  and  was  caught  under  the  hiad 
wheels  and  injured.  She  had  been  in  the  habit  of  thus  running 
before  passing  drays  and  other  vehicles  on  the  streets,  and  came 
near  being  hurt  on  several  occasions  previously.  Her  parents  wei^e 
informed  of  this  and  told,  if  they  did  not  keep  her  out  of  the 
streets,  she  would  some  day  be  injured.  The  jury  found  a  verdict 
of  $50  in  her  favor,  a  new  trial  was  moved  lor  and  graiited,  be- 
cause of  the  inadequacy  of  the  damages.  This  court  reversed  the 
judgment  granting  the  new  trial,  and  held  that,  notwithstanding 
the  jury  might  think  the  pereon  injui'ed  alto^tlier  in  fault,  yet,  if 
from  pity,  or  any  other  consideration,  they  should  return  a  veixiict 
for  damages,  and  the  defendant  acquiesced  in  it,  the  plaintiff  could 
not  complain  and  demand  a  new  trial,  although  her  injury  was  se- 
rious and  the  damages  found  were  almost  nominal ;  thus  clearly 
intimating  that  had  the  defendant  sought  to  set  aside  this  verdict 
by  moving  for  a  new  trial,  his  motion  should  have  been  granted. 
In  Sims  v.  Macon  &  Western  R.  R.  Co.,  28  Ga.  98,  the  plain- 
tiff's slave,  who  was  killed  by  the  train^  had  seated  himself  upon 
the  end  of  a  cross-tie ;  the  train  was  visible  at  the  distance  of  1000 

irards ;  the  negro  had  probably  fallen  asleep,  and  neither  saw  nor 
leard  the  approaching   train.     The  engineer  did   not  blow  the 
whistle,  nor  did  he  slacken  the  speed  at  which  he  was  running  an* 
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til  he  got  too  close  to  avoid  the  collision.     IJDder  these  circnm- 
fitances  a  non-sait  was  awarded,  and  properly  so,  as  this  court  held* 
The  conduct  of  the  negro  was  deemed  "gross  negligence,"  which 
deprived  the  plaintiff  of  his  right  to  recover  damages.     Benning, 
J.,  who   delivered  the  opinion,  said :  "  Whether  the  negro  wa» 
awake  or  was  asleep,  we  cannot  know.     But,  at  first,  the  engine 
man  had  the  right  to  presume  he  was  awake.     He  was  sitting  up, 
not  Jying  down — sitting  on  the  end  of  a  cross-tie.     This  commonly 
is  the  attitude  of  a  person  awake.     The  engine  man,  then,  had,  at 
first,  the  right  to  presume  the  negro  to  be  awake.     And  whatever 
presumption  he  had  the  right  to  make,  he  had  the  ri^ht  to  act  on.'^ 
Again  in  another  part  of  the  same  decision,  this  able  and  enlight- 
ened judge  declares,  "  If  a  person  on  a  railroad  track,  as  a  tres- 
passer, is  aware  of  the  approach  of  a  train,  it  is  his  duty  to  get  off 
the  track,  out  of  the  way  of  the  train,  and  it  is  not  the  duty  of  the 
engine  man  to  stop  the  train,  or  even  to  blow  the  whistle ;  certain- 
ly it  cannot  be  his  duty  to  blow  the  whistle  until  the  train  ha» 
come  almost  quite  up  to  the  person.     Of  what  use  could  it  be  t^ 
This,  I  suppose,  will  not  be  disputed."    In  So.  West.  R.  R.  v. 
Hankerson,  61  Ga.  114,  Haukerson  was  lying  on  the  track,  just 
beyond  the  crossing,  in  a  state  of   insensibility,  whether  from 
drunkenness  or  a  sudden  accession  of  disease,  the  evidence  leaver 
in  doubt ;  he  was  seen  by  the  engineer  at  the  signal  post,  who  mis- 
took him  for  a  hog  that  had  been  killed  by  a  freight  train  just 
ahead  of  him ;  did  not  discover  that  it  was  a  man  until  he  got 
within  100  or  125  yards  of  him,  when  he  immediately  used  all  the 
appUanoes  at  his  command  to  awaken  him  and  to  stop  the  train^ 
but  did  not  succeed ;  the  train  ran  over  and  injured  him.     Warner^ 
C.  J.,  said  in  delivering  the  opinion  of  the  court :  "  If  the  plain- 
tiff  was  voluntarily  drunk,  and  in  that  condition  placed  himself  on 
the  defendant's  railroad  track,  he  was  not  entitled  to  recover  at  all,, 
under  the  provisions  of  the  2972  section  of  the  Code,  whether  the 
defendant  was  negligent  or  not.    But  if  he  was  not  drunk,  and 
could  not  have  controlled  his  powers  of  locomotion  from  a  sudden 
attack  of  disease  or  other  involuntary  cause,  and  in  consequence 
thereof  was  involuntarily  upon  the  defendant's  railroad  track,  then 
the  question  of  negligence  might  have  arisen  under  the  provisions- 
of  the  3034th  section  of  the  Code."      In  The  Georgia  R.  R.  & 
Bkg.  Co.  V.  Nasby,  66  Ga.  640,  a  verdict  given  on  account  of  con- 
tributory negligence  in  the  killing  of  a  mule  and  crippling  a  colt 
by  the  train  of  defendant,  under  the  following  facts  was  set  aside 
by  this  court:    The  plaintiff,  who  lived  near  the  railroad,  hobbled 
the  mule,  and  tumea  it  and  the  colt  out  at  night  to  graze ;  they 

fot  upon  the  track,  and  were  seen  ahead  of  the  train,  as  far  as  the 
ead- light  would  enable  the  engineer  to  perceive  them.  He  used 
all  the  means  in  his  power  to  stop  the  train,  but  could  not  do  so, 
on  account  of  being  on  a  down  grade,  nor  was  he  more  successful 


eO  OBNTBAL  B.   B.   OF  GEORGIA  t>.  BBIN80N. 

in  frightening  them  from  the  track  by  the  ose  of  the  whistle. 
Bleckley,  J.,  delivering  the  opinion,  said :  '^  On  scmtiniziug  the 
'evidence  before  as,  we  are  of  opinion  that  the  company's  agents 
were  not  wanting  in  ordinary  care  or  reasonable  diligence;  and 
that  the  verdict  which  was  rendered  on  the  basis  of  contribntory 
negligence  cannot  be  upheld.  The  evidence  is  not  conflicting  or 
inadequate.  The  burden  of  proof,  cast  by  law  on  the  defendant, 
bas  been  removed." 

So  too,  in  the  case  of  Vickers  v.  The  A.  &  W.  P.  E.  R.  Co.,  64 
Oa.  306.  Where  a  child  of  ten  years  of  age  was  allowed,  with  others, 
by  the  defendant's  employees  to  get  on  and  jump  off  thecara  while 
in  motion,  and  the  engineer  in  charge,  only  one  or  two  days  before 
the  injury  occurred,  put  the  plaintiff  on  the  engine  while  in  mo- 
tion, and  then  and  there  bought  ground-peas  from  him,  for  wliich 
he  did  not  pay,  and  told  him  to  come  back  for  his  pay  on  the  day 
of  the  injury,  and  plaintiff,  in  compliance  with  tne  request,  re- 
turned, and  in  jumping  on  the  engine  while  in  motion,  fell  throtigh, 
and  the  train  ran  over  his  leg  and  crushed  it,  so  that  amputation 
was  necessary,  and  the  court  below  awarded  a  non-suit,  this  court, 
reversing  that  decision,  held  that  where  the  law  raises  a  presump- 
tion of  negligence  against  the  defendant  by  reason  of  the  mere 
fact  that  the  physical  injury  was  inflicted  by  means  of  running  its 
locomotive,  and  where,  owing  to  special  circumstances  touching 
the  conduct  of  the  engineer  toward  the  plaintiff,  a  child  of  only 
ten  years  of  age,  it  is  not  altogether  certain  that  the  presumption 
is  rebutted ;  and  where  on  account  of  the  plaintiff's  tender  years 
and  his  consequent  immaturity  of  understanding,  he  is  not  amena- 
ble to  so  high  a  standing  of  diligence  in  regard  to  his  own  safety 
as  that  which  adults  are  obliged  to  observe,  the  case  made  by  the 
plaintiff's  evidence  is  more  properly  one  for  the  jury  than  the 
court,  and  a  motion  for  a  non-suit  should  be  denied.  In  discussing 
the  propriety  of  this  non-suit,  Bleckley,  J.,  remarks:  ''  The  present 
is  not  quite  a  case  for  a  non-suit,  though  its  neighborhood  to  that 
class  seems  very  near."  In  our  case,  the  injured  party  had  at- 
tained an  age  (fifteen)  when  by  law  the  immaturity  of  his  under- 
atanding  was  not  to  be  presumed  as  freeing  him  from  th^  conse- 
quences of  his  own  voluntary  act  (Code,  §  4294) ;  but  under  ten 
years,  and  between  that  and  fourteen,  the  presumption  is  other- 
wise ;  he  is  not  to  be  held  accountable  unless  he  knows  the  dis- 
tinction between  good  and  evil ;  or  at  or  below  ten  years  of  age, 
unless  it  be  shown  from  the  evidence  that  he  is  "  impressed  with  a 
sufficient  sense  of  moral  obligation,"  or  is  "  possessed  of  sufficient 
capacity  to  have  deliberately  committed  the  act  with  a  full  knowl- 
edge 01  its  consequences."  (lb.  4295.)  While  this  section  of  the 
Code  relates  to  an  infant's  accountability  for  criminal  offences,  yet 
in  cases  of  tort,  he  is  equally  responsible,  provided  he  has  reached 
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thoee  ^^  years  of  discretion  and  acconntability^'  prescribed  by  the 
Code  for  such  offences.    (lb.  §  3064.) 

Bat  the  difference  between  this  case  and  the  one  under  examina- 
tion  does  not  end  here.  In  Yickers'  case,  the  boy  of  ten  was  in- 
yited  on  the  engine,  while  it  was  in  motion,  by  the  man  having 
charge  of  it ;  in  this,  no  such  invitation  or  inducement  was  held 
out.  On  the  contraiy,  complaint  had  been  made,  by  at  least  one  of 
the  employees  of  the  road,  of  his  intrasion  upon  its  track  and  em- 
bankment. 

But  it  was  urged  by  the  distinguished  counsel  for  the  plaintiff, 
who,  when  on  the  bench  of  the  superior  court,  determined  the  case 
of  Baston  v.  The  Georgia  R.  "R.  Co.,  reported  in  60  Ga.  339,  that  the 
present  case  is  precisely  within  the  rules  laid  down  by  this  court  in 
that,  in  i-e versing  the  judgment  awarding  a  non-suit  by  the  lower 
court.  We  respectfully  differ  from  our  learned  brother ;  the  cases 
are  essentially  different  in  most  of  their  features. 

We  do  not  intend,  by  anything  we  have  said,  to  intimate  an 
opinion,  whether  a  non-suit  in  this  case  would  have  been  proper. 
No  such  question  was  made  in  the  lower  court,  and  weiibstaiu  from 
going  outside  the  record  to  search  for  points,  which  may  possibly 
not  arise  in  the  further  progress  of  the  litigation,  and  l)y  anticipa- 
tion, to  forestall  their  discussion  and  investigation.  When  this 
<]^uestion  shall  properly  come  before  us,  if  it  ever  does,  it  will  be 
time  enough  to  determine  it.  In  that  case,  the  plaintiff  was  upon 
the  defendant's  line  of  railway  by  its  consent,  walking  on  the  track 
at  a  cei^tain  pomt,  about  nine  o'clock  at  night ;  when  the  train  nsLxne 
behind  him  in  the  dark,  he  stepped  six  or  seven  feet  from  the 
track, — ^far  enough  ordinarily  to  be  secure  from  danger  from  the 
running  of  a  train,  but  was  prevented  from  going  further  by  a 
hedge  or  thicket  of  briers  left  growing  on  defendant's  right  of  way; 
several  trains  passed  him  in  safety  to  liimself  when  a  piece  of  tim- 
ber, projecting  from  one  of  the  rear  trains,  struck  him  on  the  head, 
felling  him  to  the  ground  and  injuring  him  seriously  ;  this  injury 
was  the  result  of  gross  negligence  on  the  part  of  the  defendant  in 
loading  its  cars  with  freight  in  such  an  unusual  manner,  and  in 
permitting  the  piece  of  timber  to  project  so  far  off  of  the  ti*ack  of 
its  road,  Jackson,  J.,  delivering  tlie  opinion,  remarked  :  '*  Taking 
these  allegations  to  be  true,  the  plaintiff  would  be  entitled  to  re- 
cover. Even  a  trespasser  upon  the  track  of  a  railroad  is  entitled 
to  be  protected  against  gross  negligence.  .  .  .  But  this  is  the  case 
of  a  man  going  from  one  point  to  another  on  the  track  of  the  road,, 
by  its  consent,  and  who,  therefore,  is  not  a  trespasser,  but  was  en- 
titled to  greater  consideration  than  a  mere  trespasser  would  be  en- 
titled to  claim."  The  judge  then  goes  on  to  show  that  these  cir- 
cumstances, all  taken  together,  as  we  understand  the  decision,  made 
out  a  case  of  gross  negligence  on  the  part  of  the  defendant. 

Kow,  mark  the  difference  between  this  case  and  that  under  con- 
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sideration.  In  the  latter,  there  was  no  consent  npon  the  part  of 
the  company,  either  express  or  implied,  that  the  plaintiff  shonid 
use  the  road  in  the  manner  he  did.  It  was  not  pretended  that 
there  was  any  express  consent,  but  an  attempt  was  made  to  imply 
consent  from  the  frequent  use  of  the  tracK  and  embankment  by 
the  plaintiff  and  others,  in  a  similar  manner  and  for  like  purpoees, 
without  effort  on  the  part  of  the  defendant  to  prevent  it.  In  this 
case,  the  plaintiff  was  on  the  ti*ack  in  the  day  time ;  in  that,  in  the 
night.  In  the  one,  anything  that  threatened  danger,  as  the  pro- 
jecting timber,  was  plainly  visible  to  one  on  the  alert  and  making 
proper  use  of  his  senses ;  in  the  other,  on  account  of  the  darkness, 
it  was  not  discernable,  however  vigilant  the  plaintiff  might  have 
been.  In  the  one,  there  was  no  obstacle  to  prevent  the  party  from 
^oing  further  from  the  passing  train ;  in  the  other,  there  was,  and 
tliat  obstacle  was  allowed  by  the  compan}'  to  remain  there.  In  the 
latter,  it  appears  positively  that  the  train  was  ne^li^ntly  loaded, 
;and  that,  by  means  of  this  negli^nt  loading,  the  timoer  which  did 
the  damage  projected  an  unusual  distance  from  the  -car,  over  the 
track ;  whereas,  in  our  case,  the  train  was  examined  upon  starting 
from  McBean's  station,  thirty  miles  off  from  the  place  of  the  acci- 
dent, and  found  in  perfect  order.  It  was  not  a  loaded  train,  and 
the  piece  of  plank  or  timber  that  was  alleged  to  have  caused  the 
injury  was  not  seen  to  project,  until  within  about  two  miles  of 
Lawtonville,  where  an  attempt  was  made  to  call  the  attention  of 
those  in  charge  of  the  train  to  the  fact ;  but  the  signal  given  was 
not  understood.  The  inference  is  clear  that,  in  starting,  thisjiece 
of  timber  was  in  its  proper  place,  and  was  jostled  out  of  position 
during  the  run,  and  was  not  discovered  by  the  train  hands  in  time 
to  replace  it.  The  empty  train  was  going  for  a  load,  and  did  not 
stop  at  the  customary  stations.  In  Baston's  case,  it  mnst  be  taken 
as  true  that  the  injury  complained  of  was  certainly  done  by  the 
projecting  timber ;  while  in  this,  the  probabilities  are  that  it  was 
not  done  in  any  snch  manner,  but  by  contact  with  the  cars.  In 
that  case,  timely  effort  was  made,  and  the, party  got  a  reasonably 
safe  distance  from  danger,  under  ordinary  circumstances,  at  least 
as  far  as  he  could  go  without  running  into  the  thicket  of  briers; 
in  this,  there  was  no  effort  made  to  escape  danger,  until  the  train 
was  close  up  to  the  plaintiff,  and  then  he  did  not  leave  the  track 
further  than  three  feet,  although  there  was  nothing  to  prevent  his 
going  further  and  beyond  the  reach  of  all  djinger.  In  that  ©iscas 
before  remarked,  the  plaintiff,  from  the  darkness  of  the  niffht  by 
the  use  of  the  utmost  vigilance  could  not  have  perceived  his  dan- 
ger, and  made  proper  effort  to  avoid  it ;  but  this  damage  occurred 
in  the  broad  light  of  day.  If  any,  the  least,  vigilance  had  been 
used,  the  projectins^  plank  could  have  been  seen  ;  and  w"hen  seen, 
contact  with  it  migTit  have  been  avoided  by  stoopine  low  or  sitting 
down,  if  not  by  a  retreat  down  the  embankment.     From  some  evi- 
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denoe  in  the  record,  it  seems  that  the  attention  of  the  plaintiff  was, 
at  that  time,  fixed  on  the  car-wheels  rather  than  upon  the  body  or 
bulk  of  the  train  or  its  load. 

6.  Whetlier  the  consent  of  the  company  can  be  implied  from 
8ach  use  of  the  track  by  unauthorized  persons  as  that  set  up  in 
this  case,  has  been  seldom  directly  passed  upon  by  our  courts,  so 
far  as  we  can  find ;  but  it  has  been  repeatedly  passed  upon  by  the 
courts  of  some  of  our  sister  States,  and  by  them  settled,  upon  prin- 
ciples, as  it  seems  to  us,  too  clear  for  doubt,  some  of  which  we 
have  already  discussed,  as  those  relating  to  the  company's  right  to 
the  ezclosive  use  of  its  road-bed,  embankments  and  cuts,  and  the 
obUgation  and  duty  of  othere  to  abstain,  without  its  consent,  from 
their  use,  except  at  crossings,  where  the  public  have  a  right  of 
wav. 

To  consent  is  one  thing,  and  is  quite  different  from  mere  for- 
bearance, on  the  part  of  the  defendant,  to  seek  redress,  whenever 
its  rights  are  temporarily  invaded  by  a  wrong-doer.  By  en- 
durance or  toleration  of  a  trespass,  we  do  not  understand  that  any  of 
a  party's  privileges  and  rights  are  necessarily  waived  or  yielded,  or 
that  it  ceased  to  be  entitled  to  the  protection  afforded  by  the  law. 
By  direct  consent  to  the  use  of  its  way,  it  certainly  waives  any 
right  to  proceed  against  one  thus  found  thereon,  for  any  wrong 
that  may  be  imputed  on  account  of  such  use.  There  can  be  no 
right  set  up  by  the  public  from  mere  user,  however  frequent  or 
long-continued  it  may  be.  It  is  so  inconsistent  with  the  rights 
and  obligations  of  the  company  that  it  cannot,  without  more,  be 
presumed  to  have  consented  to  it ;  least  of  all  can  it  be  claimed, 
with  any  show  of  reason,  that  the  right  of  the  public  has,  by  such 
facts,  become  adverse  to  the  right  of  the  owner  of  the  road.  That 
this  adverse  holding  is  essential  to  the  right  set  up  here,  and 
which  it  is  insisted  the  defendant  was  bonnd  to  respect,  and  that 
it  must  be  derived  from  the  consent  of  the  owner,  see  Irwin  v. 
Dixon  et  al.,  9  Howard  R.  10.  It  is  not  believed  that  any  length 
of  forbearance  to  take  legal  proceedings  against  trespassei-s,  or  to 
warn  them  from  the  bed  on  which  a  railroad  track  is  constructed, 
will  amount  to  a  dedication  of  the  same  to  the  use  of  the  public, 
as  a  way  for  pedestrians.  No  such  case  has  been  brought  to  our 
attention,  and  our  own  research  has  discovered  none.  If  such  a 
one  existed,  we  are  satisfied  that  it  would  be  in  direct  contradic- 
tion to  principles  too  long  and  too  firmly  established  to  be  called  iu 
?ne8tion  at  tnis  late  day.  "  If  the  owner  of  lands,"  declares  out 
)ode,  ^2684,  "either  expressly  or  by  his  acts,  dedicates  the  same 
to  public  use,  and  the  same  is  used  lor  such  a  length  of  time  that 
the  public  accommodation  or  private  rights  might  be  materially 
affected  by  an  interruption  oi  the  enjoyment,  he  cannot  after- 
wards appropriate  it  to  private  purposes." 

When  a  railroad  company,  by  authority  of  law,  goes  into  pos- 
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session  of  land  for  the  objects  of  its  creation,  is  not  that  an  appro- 
priation  to  certain  great  specified  public  nses  ?  And  can  it  divert 
Its  use  to  purposes  wholly  inconsistent  with  those  which  it  is  au- 
thorized to  pursue, — purposes  which  may  imperil  the  lives  and 
property  of  travellers  and  freighters  on  its  trains,  without  incar- 
ring  a  forfeiture  of  its  privileges?  To  ask,  it  seems  to  us,  is  to 
answer  these  questions.  Kow  would  it  be  fair  to  presume  that, 
from  its  inability  or  reluctance,  from  prudential  or  other  laudable 
considerations,  to  prosecute  or  warn  on  trespassers  from  its  track, 
it  tliereby  consented  to  its  appropriation  to  uses  wholly  incon- 
sistent with  its  obligations  and  duties  to  the  public  ?  It  might  be 
snfiScient  to  answer  tliat,  upon  principle  and  authority,  no  such 

^resumption  arises.  This  conclusion,  however,  is  fully  sustained 
y  the  cases. 
In  the  case  of  the  Illinois  Central  R.  E.  Co.  v,  Godfrey, 
already  referred  to  in  this  opinion,  it  is  said  (71  111.  R.  506) :  "  The 
plaintiff  was  travelling  upon  defendant's  right  of  way,  not  for  any 
purposes  of  business  connected  with  the  railroad,  but  for  his  own 
mere  convenience,  as  a  footway,  in  a*eaching  his  home,  on  return 
after  a  search  for  his  cow.  There  was  nothing  to  exempt  him 
from  the  character  of  a  trespasser  and  wrong-doer  for  so  doing, 
further  than  the  supposed  implied  assent  of  the  company  arising 
from  their  non-interference  with  previous  like  practice  by  in- 
dividuals. But  because  the  company  did  not  see  fit  to  enforce 
its  rights  and  keep  people  off  its  premises,  no  right  of  way 
over  Its  ground  was  thereby  acquired.  It  was  not  bound  to  pro^ 
tect  or  provide  safeguards  for  persons  so  using  its  grounds  for 
their  own  convenience.     The  place  was  one  of  danger,  and  such 

{)ersons  went  there  at  their  own  risk,  and  enjoyed  the  supposed 
icense  subject  to  its  attendant  perils.  At  the  most,  there  was  here 
no  more  than  a  mere  passive  acquiescence  in  this  use.  A  mere 
naked  license  or  permission  to  enter  or  pass  over  an  estate  will  not 
create  a  duty,  or  impose  an  obligation  on  the  part  of  the  owner  to 
provide  against  the  danger  of  accident."  Sweeny  v.  Old  Colony, 
etc.,  Ry.  Co.,  10  Allen,  373 ;  Hickey  v.  Boston  &  Lowell  Ry.  Co., 
14  lb.  429;  Phila.  R.  R.  Co.  v,  Hummell,  44  Penn.  St.  375; 
Gillis  V.  Penn.  Ry.  Co.,  59  lb.  129. 

^'  For  all  the  purposes  of  this  suit,  the  plaintiff  stands  in  no  more 
favorable  condition  than  that  of  a  wrong-doer  and  trespasser.  He 
was  not,  at  the  time  of  the  accident,  in  the  exercise  of  a  legal 
right,  and  was  in  the  enjoyment  of  no  more  than  a  bare  license  or 
assent  tacitly  given,  and  his  duty  and  the  obligation  of  the  com- 
pany are  to  be  measured  as  in  the  case  of  one  thus  situated."  la 
connrmation  of  this  ruling  we  cite  Illinois  Cent.  R.  R.  v.  Hether- 
ington,  83  111.  610 ;  Finlayson  v,  Chicago  R.  R.  Co.,  1  Dillon, 
579 ;  Galena,  etc.,  R.  R.  Co.  v.  Jacobs,  20  111.  478 ;  Bancroft  v, 
Boston,  etc.,  R.  R.  Co.,  97  Mass.  276 ;  Nicholson  v.  Erie  R.  K 
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Co.,  41  K  T.  426 ;  Sutton  v.  N.  T.  Cent.  &  H.  Riv.  R.  R.  Co., 
66  lb.  243 ;  243  Matz  v,  N.  T.  Cent.  &  H.  Riv.  R.  R.  Co.,  1  Hud, 
417. 

That  the  plaintiff  was  a  trespasser  is  equally  as  clear  from  the 
Code  as  from  these  several  decisions.  "  The  right  of  enjoyment 
of  private  property  being  an  absolute  right  of  every  citizen,  every 
act  of  anotner  which  unlawfully  interferes  with  such  enjoyment  is 
a  cause  of  action."  Code,  §  3013.  "  Bare  possession  of  land  au- 
thorizes the  possessor  to  recover  damages  from  any  person  who 
wrongfully,  in  any  manner,  interferes  with  such  possession."  lb. 
§  3015.  Again,  and  still  more  pointedly,  is  the  following :  "  The 
owner  of  realty  having  title  downward  and  upward  indefinitely,  an 
unlawful  interference  with  his  rights,  below  or  above  the  surface, 
alike  gives  him  a  right  of  action."  lb.  §  3020.  So,  such  an  inter- 
ference  "  with  a  riglit  of  way  or  of  common  is  a  trespass  to  the 
party  entitled."     lb.  §  3021. 

It  is  not  perceived  how  this  principle  can  be  affected  by  a 
diflEerence  in  locality,  as  in  a  town,  city,  village  or  county,  or  by 
the  number  of  persons  violating  the  right,  or  the  frequency  or 
length  of  time  in  which  it  is  violated  by  any  or  all  of  those  taKing 
such  unwarrantable  liberties.  Circumstances  alter  cases,  but  prin- 
ciples never ;  circumstances  vary  constantly,  but  principles  are  per- 
manent and  unchangeable,  however  numerous  and  diversified  may 
be  the  facts  to  which  they  apply.  In  the  case  of  the  Illinois 
Central  R.  R.  Co.  v.  Godfrey,  the  injury  in  question  occurred  in 
llie  incorporated  town  of  Decatur.  A  large  number  of  the  in- 
habitants of  that  town  were  in  the  habit,  and  had  been  for  a  long 
time,  of  using  the  railroad  track  there  as  the  plaintiff  used  it  when 
he  was  injured ;  an  ordinance  of  the  town  required  the  slackening 
of  speed  and  the  use  of  cautionary  signals  wnen  the  trains  were 
running  through  it,  but  which  does  not  appear  to  have  been  done. 
It  was  held  that  no  license  could  be  impliea  from  such  customary 
use  of  the  track,  and  the  plaintiff  could  be  regarded  in '  no  other 
light  than  a  trespasser ;  and  what  is  true  of  this  case,  is  quite  true 
of  some  of  the  others  above  cited. 

The  case  of  Holmes  v.  The  Central  R.  R.  Co.,  37  Ga.  393, 
forms  no  exception  to  them,  in  any  material  respect.  "The 
spot  at  which  the  engine  killed  the  plaintiff's  slave  (in  that  case) 
was  seventy  or  eighty  yards  from  the  public  road ;  but  it  was  on  a 
part  of  the  track  used  very  much  by  foot-passengers  to  make  a 
short  cut  from  one  to  another  of  the  public  roads  wnich  was  known 
to  defendant's  agents.  It  was  down  grade  at  that  point,  and 
the  view  was  there  obstracted  by  a  cut.  The  killing  took  place 
near  midnight.  The  blow-posts  were  not  at  such  distance  irom 
the  public  crossings  as  was  required  by  law,  and  it  was  doubtful, 
from  the  testimony,  whether  the  en^neer  blew  the  whistle  when 
he  passed  the  blow-posts.  The  engme  was  going  at  the  usual 
19A.*RRCa8.- 
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speed  at  the  time ;  the  slave  was  od  the  track,  but  not  standing 
np ;  the  engineer  did  not  see  him  until  he  was  struck  by  the 
engine,  and  then  snpposed  he  was  a  hog  or  a  sheep." 

Among  other  things,  Judge  Gibson,  of  the  superior  court, 
charged  the  jury  ^' that  the  track  of  a  railroad  company  is  not  a 
pubhc  highway ;  and  persons  who  use  the  same  in  pursuit  of  tlieir 
ordinary  private  business,  except  at  a  public  road-crossing,  are 
actual  trespassers ;"  and  this  court,  addressing  itself  to  that  portion 
of  the  charge,  said:  "Bv  the  act"  (regulating  the  conouct  of 
trains  at  public  crossings)  "certain  things  were  required  to  be 
done  by  railroads,  and  certain  liabilities  incuired  in  case  of  failure. 
This  act  was  intended  for  the  protection  of  persons  and  property 
at  public  crossings  of  the  road.  The  public  have  a  right  to  cross 
the  railroad  track  at  the  public  road-crossings.  When  travelling 
the  highway,  persons  are  lawfully  on  the  railroad  track  at  the  point 
of  crossing;  and  if  an  injury  is  done  at  such  public  crossing,  then 
the  provisions  of  the  act  of  1852  become  material.  In  this  case, 
the  accident  having  occurred  elsewhere,  the  provisions  of  the  act 
are  not  applicable.  The  fact  that  so  many  pei*sons  travelled  on 
foot  over  the  portion  of  the  road  where  the  negro  was  killed,  did 
not  make  the  railroad  a  public  road."  In  connection  with  this, 
and  a  little  farther  on  in  the  case,  it  is  said,  "  The  negro  was  on  the 
road  of  the  defendant  at  a  point  where  he  had  no  right  to  be." 

This  decision  settles  two  points,  viz. :  that  such  use  of  the  rail- 
road track  is  a  trespass,  and  that  the  consent  of  the  company  thereto 
cannot  be  inferred  from  its  habitual  use,  although  its  agents  were 
well  apprised  of  the  fact  that  it  was  thus  used.  It  is  true,  in  this 
case,  that  the  judge  in  the  lower  court  refused  to  charge,  at  the 
request  of  the  defendant's  counsel,  that  the  defendant  was  not  lia- 
ble, unless  guilty  of  gross  negligence,  and  that  this  court  approved 
the  refusal ;  but  it  is  also  true  that  this  court  held  that  the  new 
trial,  setting  aside  the  verdict  in  favor  of  the  plaintiff,  was  very 
properly  granted,  on  the  ground  that  the  verdict  was  against  the 
eviaence.  It  would  be  a  mistake  to  suppose  that  the  conclusion 
here  is  based  upon  the  ground  that  the  defendant  was  not  guilty  of 
gross  negligence,  in  the  absolute  and  statutory  sense  of  that  term. 
Under  the  numerous  cases  cited  from  our  own  reports,  it  is  quite 
apparent  that  complete  protection  is  afforded  the  defendant,  1st, 
where  it  is  shown  that  "all  ordinary  and  reasonable  care  and  dili- 
gence" have  been  exercised ;  2d,  where  the  plaintiff  could,  by  ordi- 
nary care,  have  avoided  the  consequences  to  himself,  although  caused 
by  the  defendant's  negligence ;  3d,  where  the  injury  is  done  by 
plaintiff's  consent,  or  is  caused  by  his  own  neglieence. 

These  rules  are  taken  from  Code,  §§2972,  3033  and  3034,  each 
of  which  is  an  essential  part  of  an  entire  scheme.  As  a  whole,  they 
relate  to  the  same  subject,  are  in  pari  materia,  and  should  be  60 
construed  as  to  harmonize  them,  and  at  the  same  time  to  give  effect 
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to  each  particular  portion  of  them.  It  shonld  be  observed  that  the 
judgment  granting  a  new  trial,  in  the  last  cited  case,  was  put  upon 
section  3033  of  the  Code,  and  that  the  other  two  sections  were 
neither  cited  nor  commented  upon  by  the  judge  delivering  the 
•opinion. 

It  has  been  shown,  in  the  course  of  this  opinion,  that  even  where 
the  plaintiff  could,  by  ordinary  care,  have  avoided  the  injury  caused 
by  the  defendant's  negligence,  or  where  it  is  solely  attributable  to 
his  own  negligence,  yet  if  the  conduct  of  the  defendant  waa  so 
grossly  negligent  as  to  evince  wilfulness,  or  if  he  perceived  the 
plaintiff's  danger 'in  time  to  have  averted  it,  and  made  no  proper 
•effort  to  do  so,  then  he  would  be  liable  for  the  consequences.  This 
addition  is  essential,  as  it  seems,  to  carry  into  full  effect  the  evident 
design  of  the  Code,  although  that  purpose  mav  not  be  therein  ex- 
pressed in  terms.  The  term  "  gross  negligeuce, '  used  in  connection 
with  such  circumstances,  has  a  relative,  rather  than  an  absolute  and 
strict  signification,  and  as  thus  used,  is  the  eqaivalent  of  acts  which 
result  from  a  failure  to  observe  that  ^'  ordinary  and  reasonable  care 
and  diligence"  prescribed  by  our  Code.  It  was  certainly  used  in 
this  connection  in  all  the  cases  herein  cited,  including  that  of  Bas- 
ton  V,  The  Georgia  K.  R. 

The  complaint  made  in  this  case  by  one  of  the  defendant's  em- 
ployees to  the  plaintiff,  and  the  warning  thus  given  him  of  the  dan- 
Ser  he  incurrea  by  using  this  track  ana  embankment  as  a  footwav, 
eprives  him  of  the  right  to  complain  of  the  injury  he  brought 
upon  himself  by  his  failure  to  heed  this  friendly  admonition  and 
caution.  Hughes  v.  Macfie,  2  Hnrlst.  and  Colt.  744.  In  Chicago 
and  N.  West.  K.  R.  v.  Smith,  46  Mich.  504:  "  A  child,  eight  yeare 
old,  was  injured  by  the  sudden  starting  of  a  locomotive,  on  the  step 
of  which  he  had  been  standing,  and  from  which  he  had  just  been 
ordered  away  by  the  fireman.  He  was  a  trespasser  on  the  premises, 
had  been  warned  against  going  there,  and  had  more  than  ordin^iry 
intelligence.  It  was  held  that  the  company  could  not  be  made 
liable,  without  proof  that  the  employees  knew  that  he  was  in  the 
way  at  the  moment,  or  were  reckless  or  negligent  in  their  manage- 
ment, or  could  have  anticipated  the  injury."  This,  we  apprehend, 
is  a  fair  statement  of  the  rule  of  the  company's  liability,  under  the 
circumstances  disclosed  by  the  record  before  us,  and  we  adopt  it  as 
our  own. 

The  Central  R.  R.  v.  Glass,  60  Ga.  441,  bears  no  resemblance  to 
the  present  case,  and  is  wholly  unlike  it  in  all  its  material  features. 
Glass  got  on  the  cars  of  the  defendant,  drunk,  with  the  knowledge 
and  consent  of  its  conductor.  Failing  to  give  up  his  ticket  when 
called  apon,  he  was  carried  past  three  stations,  and  when  within  three 
quarters  of  a  mile,  or  a  mile,  of  the  fourth  station,  he  was  put  off 
by  the  conductor  and  brakeman,  while  still  drunk,  on  an  embank- 
ment, which  was  two  hundred  yards  from  a  crossing,  he  saying 
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that  he  would  walk  to  Jonesboro,  bnt  started  in  the  opposite  di- 
rection. When  he  got  about  a  mile  off,  he  lay  down  on  the  track, 
and  was  mn  over  and  seriously  hurt  by  the  up  train  from  Macon 
to  Atlanta.  Although  the  conductor  and  engineer  of  this  train 
had  been  notified  that  he  was  put  off  at  this  point  by  the  down 
train,  and  requested  to  keep  a  lookout  for  him,  they  failed  to  do 
this.  The  verdict  in  his  favor  was  properly  sustained  by  the  lower 
court  and  by  this  court.  Glass  was  rightly  on  that  train  as  a  pas- 
senger, and  was  under  the  care  of  the  agents  of  the  road.  If  put 
off  for  failing  to  produce  a  ticket,  he  should  have  been  ejected  at 
some  station  or  other  safe  place ;  and  in  his  then  drunken  und  help 
less  condition  he  should  not  have  been  dumped  off  without  bis 
safety  being  looked  after.  The  difference  between  that  case  and 
this  is  most  marked.  Not  to  mention  othei*s,  the  plaintiff  here  was 
on  defendant's  track,  without  the  knowledge  of  its  agents,  and  in 
•  defiance  of  their  warning  and  request  to  keep  off  the  track.  They 
had  no  agency  in  placing  him  there ;  whereas,  in  the  other  case, 
.  the  plaintiff  was  placed  in  his  dangerous  situation  by  the  company's 
servants. 

Believing  that  the  defendant's  conduct  amounted  to  gross  negli- 
gence, and  that,  by  the.exercise  of  ordinary  care,  the  consequences 
to  himself  could  have  been  avoided,  it  follows  that  this/Verdict 
should  have  been  set  aside  and  a  new  trial  granted,  upon  the  ground 
that  the  finding  is  contrary  to  law  and  evidence. 

7.  But  this  is  the  third  finding  by  juries  in  this  case.  On  the 
first  trial  the  verdict  was  for  $10,000,  which  was  set  aside  by  this 
court,  because  of  erroneous  charges  by  the  presiding  judge;  the 
second  was  for  $12,500,  which  was  set  aside  for  the  irregular  and 
improper  conduct  of  a  juror,  and  no  writ  of  error  was  taken  to  tliat 
decision  of  the  court  below.  In  the  present  trial  the  finding  for 
the  plaintiff  was  $11,500,  and  a  motion  was  made  to  set  it  aside  and 
a  new  trial  asked,  among  others,-  upon  the  ground  that  this  finding 
is  excessive,  and  not  warranted  by  the  law  and  the  testimony  in  the 
case.  If  the  plaintiff  was  entitled  to  recover  at  all,  he  was  only 
entitled  upon  the  idea  that  the  defendant  had  contributed  to  tlie 
negligence  that  resulted  in  the  injury  for  which  he  sought  damages; 
indeed,  this  is  the  sole  ground  upon  which  his  right  was  urged  by 
his  able  counsel  in  this  court.  Under  this  view,  this  finding  is  so 
excessive  as  to  lead  us  to  infer  if  not  bias  for  the  plain  tin,  and 
prejudice  against  the  company,  at  least  a  total  misapprehension  by* 
the  triors  of  the  principles  oi  law  which  were  given  in  charge  by 
the  judge  trying  the  cause.  Code,  §§3067,  2947.  The  Savannah 
F.  <fe  W.  R.  R.  Co.  V.  Harper,  decided  at  this  term,  in  which  the 
cases  upon  the  subject  are  collected  and  reviewed. 

8.  Exception  is  taken  to  this  charge  of  the  judge  given  without 
qualification,  at  the  request  of  plaintiff's  counsel : 

^^  A  railroad  company  is  bound  to  use  ordinary  care  in  the  mn> 
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ning  of  its  trains,  to  prevent  them  from  coming  in  collision  .with 
the  person  of  another;  and  this  it  is  bound  to  nse,  even  if  that 
other  is,  on  his  side,  in  some  degree  negligent ;  therefore,  if  dam- 
age happen  to  sucli  other  person  by  a  collision  which  the  company 
by  the  use  of  ordinary  care  might  have  prevented,  the  company 
iiinst  make  good  the  damage." 

It  is  objected  by  defendant's  counsel,  that  the  case  put  was 
clearly  one  of  contributory  negligence,  and  that  his  honor  told  the 
jury  "  the  company  must  male  good  the  damage,"  from  which 
they  were  left  to  infer  that  they  were  at  liberty  to  find  the  entire 
amount  of  the  damage  done  to  the  plaintiff,  without  making  any 
abatement  for  the  negligence  chargeable  to  him.  The  error  com- 
plained of  is  manifest.  See  this  case  64  Gra.,  ut  supra,  and  Code, 
§§  2972,  3034,  and  cases  cited  in  edition  of  1882,  Under  each  of 
these  sections.  The  judge  certifies  that,  in  connection  with  this 
request,  he  called  the  attention  of  the  jury  to  his  general  charge. 
It  does  not  appear,  however,  that  he  specified  the  portion  of  the 
charge  that  had  relation  to  this  particular  subject.  The  portion 
of  the  charge  referred  to  by  him  correctly  laid  down  the  measure 
of  damages  in  cases  of  contributory  negligence,  and  was  in  appar- 
ent, if  not  direct,  conflict  with  the  charge  requested  and  given. 
The  error  complained  of  was  not  corrected  in  this  way;  the 
attempt  to  do  so  was  well^  calculated  to  mislead  and  confuse,  in- 
stead of  enlightening,  the  jury.  The  charge  should  have  been 
refused  altogether,  or  the  oDJectionable  portion  should  have  been 
stricken,  and  the  rule  pi^scribed  by  the  Code  for  measuring  dam- 
ages in  such  a  case  substituted. 

9.  In  taking  leave  of  this  case,  it  may  not  be  amiss  to  call  the 
attention  of  the  general  assembly  to  the  growing  evil  of  using  rail- 
road tracks  and  embankments  as  foot-ways,  and  to  invoke  their 
interposition  to  prevent,  by  appropriate  legislation,  a  practice  so 
fraught  with  penl,  not  only  to  the  running  of  the  trains  and  the 
passengers  and  freights  upon  them,  but  also  as  a  safeguard  and 
protection  to  the  unwary  and  reckless,  who  commit  such  trespasses 
and  take  such  frequent  and  frightful  hazards. 

The  judgment  of  the  court,  as  now  constituted,  is  put  upon  the 
last  ground  only.  It  is  proper  to  state,  in  this  connection,  that 
this  opinion  was  prepared  and  written  in  accordance  with  what 
were  understood  to  be  the  views,  as  expressed  in  several  consulta- 
tions with  me,  of  our  esteemed  and  lamented  colleague,  the  late 
Justice  Crawford. 

After  it  was  prepared,  his  extreme  sickness  forbade  its  being 
presented,  and  he  had  no  opportunitv  of  finally  revising  and  of 
4ipproving  or  disapproving,  or  modifying  it. 

Judgment  reversed. 

Jaoksok,  C  J.-^l.  I  concur  in  the  judgment  of  this  court 
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granting  a  new  trial  in  this  case,  on  the  gronnd  that  the  court: 
erred  in  charging  the  inry,  as  recjnested  by  the  plaintiff  below,  to 
the  effect  that,  thongn  that  plaintiff  was  himself  negligent,  the 
railroad  company  must  make  good  the  damage. 

The  words  "  must  make  good  the  damage,"  without  qualifica- 
tion, would  convey  the  idea  that  the  company  must,  in  such  a  case, 
pay  full  damage,  and  thus  withdrew  from  the  jury  the  considerar 
tion  of  the  doctrine  of  contributory  negligence  as  lessening  the 
damage  which  the  jury  should  give  in  such  a  case.  No  matter 
how  negligent  the  company  may  have  been,  yet,  if  the  plaintiff 
was  also  negligent,  full  damage  ought  not  to  be  given,  but  the 
damage  should  be  diminished  in  the  proportion  which  the  negli- 
gence of  the  plaintiff  bore  to  that  of  the  company.  So  declares 
our  Code,  and  so  this  court  has  ruled  again  and  again.  The  doc- 
trine was  applicable  to  this  case,  and  should  have  been  considered 
by  the  jury  and  weighed  in  the  scales  of  the  evidence,  and  decided 
as  their  judgment  on  those  facts  determined,  on  a  scrutinv  of  the 
negligence  of  both  parties.  The  effect  of  the  charge  as  given  was^ 
to  withdraw  the  contributory  negligence  of  the  plaintiff,  if  the 

Jury  found  that  he  did  contribute,  from  the  jury,  and  thus  to 
mrt  the  defendant.  "*    ^ 

It  is  true,  that  in  the  general  charge  the  court  does  give  the 
jury  that  doctrine,  but  this  request,  coming  afterwards,  and  being- 
given  without  any  qualification  at  the  time  it  was  given,  was  wefl 
calculated  to  mislead  the  jury,  and  may  have  done  so. 

I  am  the  more  satisfied  to  concur  with  my  colleague  in  the 
grant  of  a  new  trial  in  this  case,  because  I  believe,  from  our  con- 
sultations upon  it,  that  my  late  much-lamented  colleague.  Judge 
Crawford,  was  very  decided  in  the  opinion  that  it  ought  to  be 
granted ;  and  had  he  lived,  he  might  possibly  havegone  to  the  full 
extent  of  denying  any  recovery,  to  wnich  Judge  HaU  has  gone  in 
the  opinion  just  delivered. 

2.  To  that  extent  I  cannot  go.  Where  a  parcel  of  youths  and- 
children  are  in  the  habit  of  passing  to  and  from  school  on  a  path 
within  the  right  bf  way  of  a  railroad  company,  and  have  been  for 
years  in  that  nabit  within  the  limits  of  a  village,  in  the  knowledge 
of  the  railroad  authorities,  I  cannot  hold  them  to  be  trespassers  to 
the  extent  and  in  the  sense  that  the  railroad  company  are  only 
liable  for  gross  negligence  if  any  of  them  be  killed  or  injured. 
On  the  contrary,  I  hoH  that  the  company  is  bound  to  use  all  ordi- 
nary and  reasonable  care  and  diligence  to  avoid  injury  to  them, 
and  neglect  to  use  such  reasonable  and  ordinary  care  and  dih'gence 
would  make  the  company  liable.  The  rule  in  respect  to  passen- 
gers, diligence  toward  them,  is  extraordinary  care  and  diligenoe. 
It  is  that  which  a  common  carrier,  which  the  company  becomes^ 
must  use.    Code,  §§  2066,  2067,  2083. 

The  rule  in  the  case  of  persons  not  passengers  is  that  which  I 
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have  given  above,  '^  all  ordinary  and  reasonable  care  and  diligence, 
the  presumption  in  all  cases  being  against  the  company."  Code, 
§  3033. 

And  this  rule  has  been  applied  by  this  court  to  a  person  not  at 
all  rightfully  on  the  railroad  track,  but  wrongfully  there,  sixty 
yards  from  a  crossing,  without  any  consent  of  the  company,  ex- 
press or  implied.     37  Ga.  693. 

In  that  case,  gross  negligence  was  expressly  denied  to  be  that 
neglect  which  would  make  the  company  liable,  but  it  was  held  by 
the  unanimous  court  that  the  measure  of  the  liability  is  ^^all  ordi- 
nary and  reasonable  care  and  diligence,  not  gross  negligence  as 
was  insisted  by  counsel  for  defendant  in  error,"  in  that  case.  But 
if  gross  negligence  be  the  rule  in  the  case  at  bar,  it  is  for  the  jury 
to  say  whether  the  neglect  to  ring,  to  slacken  speed,  and  having 
the  scantling  projected  out  as  it  was,  be  not  gross  negligence. 

Such  is  the  law  of  this  State,  plainly  written  and  printed  in  her 
statute  book  and  ruled  and  applied  by  her  highest  court. 

The  question  of  negligence  is  for  the  .pry.  34  Ga.  330,  and 
following  cases  passim.  The  quantum  of  diligence  required  of 
the  railroad  company  .by  the  law  being  given  by  the  court,  it  is 
for  the  jury  to  say  whether  or  not  facts  proved  make  that  qnan- 
tnm,  subject  of  course  to  a  review  by  the  court  to  see  whether  the 
jury  had  enough  testimony  in  to  support  the  verdict.  As  the  case 
goes  back,  I  mslike  to  argae  the  facts  or  pass  upon  them  at  alL 
The  views  submitted  by  my  associate  make  it  necessary  that  I  say 
that,  if  the  railroad  train  swept  through  that  village  without  ring- 
ing its  bell  or  slacking  its  speed,  with  a  scantling  proiecting  un- 
usually from  its  car,  beyond  the  track,  though  withm  the  right  of 
-way  of  the  company,  and  thereby  a  youth  was  hurt  in  its  rapid 
transit,  the  company  is  liable,  unless  by  the  use  of  ordinary  care  he 
could  have  avoided  the  consequences  to  himself  of  such  transit,  or 
the  injury  was  catised  by  his  own  negligence  alone.  If  both  him- 
self and  the  agents  of  the  company^  were  to  blame,  or  were  at  fault, 
but  neither  the  sole  cause  of  the  injury,  and  if  he  could  not  by 
ordinary  care  have  avoided  the  consequences  to  himself,  then  the 
damages  should  be  apportioned  in  proportion  to  the  default  of 
each.  Under  our  law,  it  is  for  the  jury  to  pass  upon  all  these 
questions  of  diligence  and  negligence  and  ordmary  care  in  avoid- 
ing the  consequences  of  such  negligence  or  want  of  diligence 
when  the  emergency  is  upon  the  party  complaining.  The  age  of 
the  plaintiff,  his  youth,  should  be  considered  on  the  one  hand,  and 
previous  warnings,  if  any  were  given,  on  the  other,  and  in  the 
light  of  these  and  all  other  facts  and  circumstances  proved,  the 
jury  should  make  their  verdict. 

Such,  I  think,  is  the  law  of  Georgia  applicable  to  the  facts  of 
this  record ;  and  I  do  not  propose  to  examme  the  law  of  England 
or  of  other  States  on  the  issues  made.     Xhe  statutes  of  this  State 
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and  the  judgments  of  this  court  thereon  construing  them  bind 
me. 

3.  The  main  question,  I  think,  is  ruled  in  the  case  of  Baston 
V.  The  Central  R.  R  Co.,  60  Ga.  339.  The  only  yossible 
distinction  between  that  case  and  this  is  that  there  the  declaration 
alleged  that  the  plaintijS  was  upon  the  railroad  track  by  its  con- 
sent, and  here  no  express  consent  is  proved.  But  in  the  Baston 
case  the  declaration  does  not  aver  express  consent,  and  inasmuch 
as  all  pleading  is  construed  against  the  pleader,  it  is  dear  that  the 
mind  of  the  court  was  not  upon  the  character  of  the  consent, 
whether  express  or  implied,  but  upon  assent  to  the  man's  being  on 
the  road,  by  agents  of  the  company ;  for  otherwise  the  omission 
to  aver  that  me  consent  was  express,  and  to  set  it  out  as  such, 
would  have  been  fatal  to  the  declaration,  and  the  demurrer  would 
have  been  sustained.  Besides,  the  judgment  there  is  not  put  on 
the  consent  of  the  company  as  essential  to  the  ruling;  but  m  the 
opinion  it  is  said  in  conclusion,  not  that  the  right  of  plaintiff 
turned  on  the  consent  of  the  companv  that  he  should  be  on  its 
road,  but  the  language  is:  ^'Especially  must  this  be  his  ri&^fat^ 
tvhen  he  was  on  the  track  by  the  consent  of  the  defendant,^'  as 
much  as  to  say,  he  had  a  ri^ht  to  go  to  the  jury  on  the  allegations 
anyway,  but  the  consent  oi  the  defendant  rendered  the  right  in- 
dubitable. True,  consent  is  emphasized,  because  it  put  the  point 
stronger  and  more  irresistible;  but  without  it,  the  declaration 
would  have  been  held  good. 

Be  that  as  it  may,  I  hold  in  this  case,  as  I  did  in  that,  that  the 
plaintiff,  under  the  facts,  is  not  a  mere  trespasser,  but  is  entitled 
to  more  consideration  than  a  trespasser,  that  is,  to  all  ordinary  and 
reasonable  care  and  diligence.  It  will  be  seen  from  that  case  that 
I  wrote  that  a  naked  trespasser  would  be  protected  from  gross 
negligence.  The  case  cited  from  the  37th  6a.  593,  where  the 
pomt  came  squarelv  up,  would  seem  to  put  even  a  naked  tres- 
passer upon  the  higher  ground  of  ordinary  diligence,  that  is  to  say, 
the  liability  which  attaches  to  ordinary  neglect.  Code,  §i2061. 
Gross  neglect  is  quite  a  different  thing.  Code,  §  2063.  The  one 
is  the  absence  of  the  care  of  an  inattentive  man ;  the  other  of  a 
prudent  man. 

I  think  that  the  unanimous  decision  in  the  37th  is  the  kw 
rather  than  my  obiter  in  the  60th.  Code,  §  217.  See  also  The 
Central  R.  R.  v.  Glass,  Adm'x,  60  Gtu  441,  where  a  recovery 
was  had  because  the  conductor  and  engineer  were  not  sufficiently 
dili^nt  in  looking  out  for  Glass,  wno  was  lying  drunk  on  the 
roaa  a  mile  from  the  place  where  he  was  put  off.  There  the 
court  say :  "  Leaving  out  of  view  altogether  the  conduct  of  the 
conductor  and  brakeman  (of  the  down  train)  in  putting  Glass  off 
at  the  place  and  time  they  did  so,  the  law  presumes  t£at  the  up 
train  which  did  the  damage  was  negligent,  and  there  is,  in  our 
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judgment,  no  snfScient  proof  of  diligence  on  the  part  of  the 
officers  of  that  train  to  rebnt  the  presumption/'  So  that  Glass,  a 
naked  trespasser,  recovered  on  the  ground,  not  of  gross  negli- 
gence, but  ordinary  negligence. 

This  case  at  bar  was  here  before.  It  is  reported  in  64  Ga.  p. 
475.  The  case  was  then  sent  back  upon  the  law  substantially  as 
indicated  above,  and  no  intimation  was  made  by  the  court  that 
there  could  be  possibly  no  recovery.  On  the  contrary,  on  errors 
of  law  it  was  then  remanded ;  on  an  error  of  law  I  now  concur  in 
again  remanding  it.  The-  line  of  my  brother's  argument  leads 
inevitably  to  the  conclusion  that,  under  the  facts,  there  can  be  no 
recovery.  It  woold  have  been  the  duty  of  this  court  to  have  so 
declared  then,  had  it  so  thought ;  because  it  would  have  been  a 
waste  of  time  and  of  costs  to  have  tried  before  a  jury  an  issue 
which  this  court  would  not  permit  to  stand  if  determined  by  that 
jury  in  a  certain  way.  Having  not  so  held,  in  common  with  my 
orethreD  then,  I  cannot  so  hold  now ;  but  I  concur  in  the  judg- 
ment that  the  case  be  tried  again,  because  I  think  the  court  erred 
in  giving,  without  qualification,  the  charge  requested,  content  to 
abide  the  verdict  of  the  jury  on  the  issues  of  tact  which  may  be 
again  made  before  them. 

I  add  that  the  court  below  may  have  charged  the  request  be- 
cause it  was  the  language  of  this  court  in  some  case  here;  but 
what  this  court  lays  ^wn  as  law  is  to  be  construed  in  the  light  of 
the  facts  of  each  cajse,  and  it  will  be  found  unsafe  for  counsel  to 
copy  from  the  reports  an  abstract  principle  of  law,  and  request  it 
to  be  charged,  and  for  the  court  to  charge  as  so  requested.  Be- 
sides, sometimes  unguarded  expressions  of  the  individual  member 
of  this  court  writing  the  opinion  may  mislead,  because  those  ex- 
pressions needed  qualification. 

From  the  above  it  will  be  seen  that  the  opinion  of  my  brother, 
as  a  whole,  is  his  own,  and  not  that  of  the  court ;  because  but  two 
of  the  court  sat  in  final  judgment  of  the  case,  and  I  cannot  assent 
to  many  views  of  the  law  which  he  had  expressed  as  applicable  to 
and  ruling  and  controlling  the  case  at  bar.  This  I  sav  in  entire 
respect  for  the  learning  and  integrity  which  distinguish  him  as  a 
lawyer  and  a  judge. 

Duty  of  Railroad  Company  to  Persons  on  Track  Permissively. — The  mere 
fact  that  persons  living  in  the  neighborhood  of  a  railroad  track  have  become 
accustomed  to  use  it  to  walk  upon  without  any  objection  on  the  part  of  the 
railroad  company  does  not  in  any  manner  alter  or  change  the  duty  of  the  rail- 
road company  to  such  persons.  They  are  dimply  trespassers.  Finlayson  v, 
Chicago,  etc.,  R.  Co.,  1  Dill.  579;  Bancroft  v.  ^oston,  etc.,  R.  Co.,  97  Mass. 
276;  Indiana,  etc.,  R.  Co.  «.  Hudelson,  13  Ind.  825;  Jeffersonville,  etc.,  R. 
Co.  V.  Goldsmith,  47  Ind.  43;  Galena,  etc.,  R.  Co.  v.  Jacobs,  20  III.  478;  Illi- 
nois, etc.,  R.  Co. «.  Godfrey,  71  111.  600;  Illinois,  etc.,  R.  Co.i?.  Hetherington, 
83111.  610;  Pennsylvania  R.  Co.«.  Lewis,  79  Pa.  St.  33;  Gaynort?.  Old  Colony 
R.  Co.,  100  Mass.  608;  McLaren  v,  Indianapolis,  etc.,  R.  Co.,  8  Am.  &  Eng.  R. 
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R.  Gas.  217;  Yarnall  o.  St.  Louis,  K.  0.  &  N.  R.  Co.,  10  Am.  &  Eng.  K  R. 
Cas.  726 ;  Hogan  v.  Chicago,  M.  &  St.  P.  R.  Co.,  15  Am.  &  Eng.  R.  R  Gas. 
439. 

Duty  of  Railroad  Company  to  Licensees  on  Traclc. — ^When  the  railroad 
compaDy  has  assented  to  such  use  of  its  right  of  way  by  the  public  or  has 
expressly  licensed  it,  its  employees  are  bound  to  a  greater  measure  of  care  in 
the  operation  of  their  trains.  Harty  «.  Central,  etc.,  R.  Co.,  42  N.  T.  468; 
Murphy  v.  Chicago,  etc.,  R.  Co.,  45  Iowa,  661;  Daley  «.  Norwich,  etc.,  R. 
Co.,  26  Conn.  591;  Brown  «.  Hannibal  &  Mo.  R.  R.  Co.,  60  Mo.  461;  Kan- 
sas,  etc.,  R.  Co.  v.  Painter,  9  Eans.  620;  s.  c,  14  Kans.  38;  Illinois,  et<x, 
R.  Co.  V.  Hammer,  72  III.  347;  Donaldson  v.  Milwaukee,  etc.,  R.  Co.,  21 
Minn.  293;  Sutton  «.  New  York,  etc.,  R.  Co.,  66  N.  Y.  243;  Davis  t.  Chi- 
cago &  N.  W.  R.  Co.,  15  Am.  &  Eng.  R  R.  Cas.  424. 

In  some  cases  where  a  party  has  been  guilty  of  negligence  which,  however, 
is  not  of  such  a  character  as  to  defeat  the  action,  the  circumstance  will  be 
taken  into  account  in  mitigation  of  damages.  Gould  v.  McEenna,  86  Pa. 
St.  297;  Matthews  v,  Warner's  Adm'r,  29  Gratt.  578;  Smith  «.  Nashville, 
etc.,  R.  Co.,  6  Heisk,  174;  Hill  «.  Nashville,  etc.,  R.  Co.,  9  Heisk,  523;  Rail- 
road Co.  V.  Walker,  11  Heisk,  383;  Louisville  &  N.  R.  Co.  v.  Connor,  2  J. 
Bazt.  802;  N.  &  C.  R.  Co.  «.  Smith,  6  J.  Baxt.  174;  a.  c,  9  Lea  (Tenn.), 
470)  8.  c,  15  Am.  &  Eng.  R.  R.  Cas.  469;  East  Tenn.,  Ya.  &  Ga.  R.  R.  Co. 
V.  Humphreys,  Adm*r,  12  Lea  (Tenn.),  200;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas. 
472. 
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(61  WiacoMin  Reports,  857.) 

Upon  the  evidence  in  this  case,  the  question  whether  the  killing  of  plain- 
tifTs  intestate  was  due  to  negligence  oi  the  defendant  in  running  its  train  at 
an  unlawful  rate  of  speed  within  the  limits  of  a  city  was  properly  submitted 
to  the  jury,  and  an  affirmative  finding  in  that  behalf  cannot  be  disturbed. 

The  evidence  in  this  case — showing,  among  other  things,  that  plaintiff's 
intestate,  a  boy,  sixteen  months  old,  whose  parents  were  poor,  had  been  left 
in  charge  of  his  brother,  seven  years  old,  while  his  mother  went  across  the 
railroad  track  to  milk  her  cow  in  a  pasture;  that  a  few  minutes  later  the  child 
was  killed  by  a  passing  train  upon  the  track,  immediately  opposite  a  hole  in 
the  fence  through  which  the  mother  had  ffone ;  and  that  the  mother  knew 
that  once,  a  few  weeks  before,  the  child  had  followed  her  upon  the  track 
through  such  hole  in  the  fence — is  held  not  to  prove  conclusively  that  negli- 
gence of  the  parents  contributed  to  the  death  of  the  child.  That  question 
was  therefore  properly  submitted  to  the  jury. 

Evidence  that  the  railroad  track,  at  the  point  where  the  child  was  killed, 
was  considerably  used  as  a  foot-way  by  people  residing  in  the  vicinity,  was 
admissible. 

A  non-expert  witness  may  testify  as  to  his  estimate  of  the  rate  of  speed  at 
which  a  railroad  train  was  moving,  but  such  an  estimate  is  very  unsatisfactory 
proof  and  should  be  received  with  great  caution. 

The  unconditional  denial  of  a  motion  for  a  new  trial  is  a  bar  to  a  second 
motion  upon  the  same  ground. 
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An  order  denying  a  new  trial  is  reviewable  on  an  appeal  from  the  judgment, 
bat  this  court  is  confined  on  such  review  to  the  record  proper. 

The  form  of  a  special  verdict  is  largely  in  the  discretion  of  the  trial  judge, 
and,  if  the  questions  submitted  cover  all  the  controverted  issues  of  fact  and 
are  reasonably  specific,  this  court  will  not  interfere. 

The  trial  judge  may  properly  admonish  the  jury  to  make  their  answers  to- 
the  several  questions  submitted  for  a  special  verdict  consistent  with  one 
soother. 

Where  a  special  verdict  is  found,  a  general  verdict  is  unnecessary ;  but  its 
rendition  is  not  error,  especially  where  it  is  merely  a  correct  conclusion  of 
law  from  the  special  findings. 

Damages  of  (1000,  awarded  for  the  killing  of  a  healthy  boy,  sixteen 
months  old,  whose  parents  were  poor  and  approaching  middle  life,  are  held 
not  excessive. 

Appeai.  from  Circuit  Court,  Dodge  County. 

On  Augnst  15, 1881,  the  pjaintin's  intestate  was  run  over  and 
killed  by  a  train  of  cars  running  on  the  railway  of  the  defendant 
company,  in  the  city  of  Watertown.  The  plaintiff  has  been  duly 
appointed  administrator  of  the  estate  of  the  deceased,  and  brings 
tnis  action  under  the  statute  to  recover  damages  for  such  killing,, 
alleging  that  the  same  was  caused  by  the  negligence  of  the  defena- 
ant's  employees  in  charge  of  such  train.  The  deceased  was  an  in- 
fant, not  quite  sixteen  months  old,  and  the  son  of  the  plaintiff. 
At  the  time  of  the  death  of  his  son  the  plaintiff  resided  in  tne  Fiftb 
Ward  of  the  city  of  Watertown,  and  occupied  a  piece  of  land  con-^ 
taining  about  three  acres.  The  defendant's  railway,  leading  from 
Watertown  to  Portage  City  and  La  Crosse,  passed  in  a  northwest 
direction  through  such  parcel  of  land,  leaving  abont  two  acre* 
thereof  southwest  of  the  railway  and  one  acre  northeast  thereof. 
The  plaintiff's  residence  was  on  the  two-acre  parcel,  and  the  one- 
acre  was  used  by  him  as  a  pasture  for  his  cow.  The  plaintiff  is  a. 
laboring  man  and  is  poor.  He  was  then  in  the  employ  of  the  rail- 
road company.  His  family  consisted  of  himself,  his  wife,  and  four 
children,— Gustavo,  Otto,  Jules,  and  Emil,  the  deceased.  He  was 
about  38  years  of  age;  his  wife  was  42;  and  the  children  were  aged,, 
respectively,  about  12,  8,  and  6  years,  and  16  months.  Fences liad 
been  theretofore  erected  and  maintained  by  the  defendant  through 
the  tract  of  land  so  occupied  by  the  plaintiff.  There  was  a  hole 
in  the  fence  on  the  southwest  side  of  the  track,  caused  by  the  ab- 
sence of  the  two  middle  boards  between  two  posts.  It  is  about  20 
rods  from  the  plaintiff's  house  to  this  hole,  and  there  was  a  well- 
beaten  track  between  them.  The  plaintiff's  wife  was  accustomed 
to  Qse  this  path  when  she  went  to  milk  her  cow,  except  in  wet 
weather. 

After  the  plaintiff  and  his  family  had  eaten  their  supper  on  the 
evening  of  August  15, 1881,  but  while  it  was  still  full  daylight,. 
Mrs.  Hoppe  went  across  the  raili*oad  track  to  milk  her  cow,  and 
the  plaintiff  went  to  the  west  side  of  his  house  and  commenced 
sawing  wood.    Before  Mrs.  Hoppe  left  the  house  she  directed 
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OuBtave,  the  eldest  child,  to  wash  the  supper  dishes,  and  told  Otto, 
the  next  eldest,  to  watch  the  babj,  meaning  the  deceased.  A  very 
few  minntes  thereafter  Emil  was  run  over,  immediately  opposite 
the  hole  in  the  fence,  and  killed  by  a  passing  freight  train  run- 
ning  from  Watertown  to  Portage  Citv.  The  engineer  of  sucli 
train  saw  something  on  the  track  at  the  point  where  Einil  was 
killed,  when  he  was  probably  80  to  100  rods  distant  therefrom, but 
supposed  it  to  be  a  dog  or  some  other  animal.  When  he  was  within 
12  or  15  car-lengths  of  the  object — about  25  or  30  rods—  he  dis- 
-covered  it  was  a  child.  He  promptly  whistled  for  brakes,  reversed 
his  engine,  sanded  the  track,  ana  used  every  available  means  t*> 
«top  the  train.  The  train  hands  were  at  their  proper  posts  and 
promptly  applied  the  brakes.  But  the  momentum  of  the  train  was 
such  that  although  running  up  a  grade,  which  the  testimony  tends 
to  show  was  46  feet  to  the  mite,  they  did  not  succeed  in  stopping 
it  until  the  locomotive  and  four  or  five  cars  had  passed  the  point 
where  Emil  was  struck.  Twenty-six  rods  southeast  of  that  point 
the  railroad  crosses  a  plank-road  which  the  evidence  shows  was 
much  travelled.  There  were  other  travelled  streets  or  roads  witliin 
the  city  limits  north  of  the  plank-road  in  the  vicinity  of  and  beyond 
the  plaintiff^s  residence.  The  railroad  track  through  plaintiffs 
premises  and  down  to  the  plank-road  was  much  used  as  a  foot-wav 
by  persons  residing  in  that  vicinity. 

It  is  in  evidence  that  a  few  weeks  before  Emil  was  killed  he  went 
on  the  track  at  the  same  point,  having  followed  his  .mother,  wiio 
had  gone  to  milk  her  cow.  This  fact  was  known  to  Mrs.  Hoppe. 
The  plaintiff  had  resided  in  the  same  place  since  the  preceding 
April,  and  the  train  in  question  was  a  regular  freight  train,  which 
passed  the  plaintiflPs  residence  daily  at  nearly  the  same  hour.  The 
jspeed  of  the  train  which  ran  over  Emil  wlien  it  crossed  the  plank- 
road  is  variously  estimated  by  the  witnesses  at  from  six  to  fifteen 
miles  per  hour. 

The  court  overruled  a  motion  for  a  nonsuit,  and,  on  the  demand 
of  the  defendant  for  a  special  verdict,  submitted  certain  questions 
of  fact  to  the  jury,  which,  with  the  answers  of  the  jury  thereto, 
are  as  follows:  "  (1)  Was  the  death  of  Emil  Hoppe  caused  by  the 
train  of  defendant  on  the  fifteenth  day  of  August,  1881  ?  An^ioer. 
Yes.  (2)  At  what  rate  of  speed  was  the  train  running  when  ir 
passed  the  whistling-post  southeast  of  the  Portland  pIank-i*oad? 
A,  At  twelve  miles  per  hour.  (3)  What  was  the  average  rate  of 
speed  of  the  train  between  the  junction  and  thcpoint  where  the 
engineer  discovered  that  a  child  was  on  the  track  ?  A,  Nine  miles 
per  hour.  (4)  Did  the  engineer  and  train-men  do  all  that  could 
have  been  done  to  stop  the  train  and  avoid  the  accident  ?  A.  No. 
{5)  Prior  to  the  accident  were  persons  in  the  habit  of  travellins:  or 
passing  along  defendant's  track  between  the  junction  and  Bonner 
Street!    A.  Tes.    (6)  On  the  fifteenth  day  of  August,  1881,  was 
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there  an  opening  in  the  fence  at  the  point  where  the  path  leadings 
from  plaintiffs  Tioase  crosses  the  fence  ?  A.  Yes.  (7)  If  you  an- 
swer that  there  was  an  opening,  what  kind  of  an  opening  was  it, 
and  how  long  had  it  existed  ?  A.  An  opening  from  one  post  to^ 
another,  with  the  exception  of  the  top  and  bottom  boards,  which 
opening  existed  from  rfovember,  1880,  and  until  after  the  accident. 
(8)  Did  the  parents  of  the  child  know  of  or  use  said  opening  before 
August  15,  1881  ?  A.  Yes.  (9)  Was  the  death  of  Emil  Hoppe 
occasioned  by  the  negligence  of  the  employees  or  servants  of  the 
defendant?  A,  Yes.  (10)  If  you  answer  yes  to  the  last  question, 
of  what  negligence  was  defendant  guilty?  A.  Of  not  fixing  the 
fence  at  said  opening,  and  also  of  not  running  the  train  slow  enough 
within  the  limits  of  the  city.  (11)  Was  the  death  of  Emil  Hoppe 
occasioned  in  part  by  contributory  negligence  of  his  parents,  or 
either  of  them «  A.  No.  (12)  Do  you  find  for  plaintiff  or  for  the 
defendant  ?  A.  For  the  plaintiff.  (13)  If  for  the  plaintiff,  at  what 
snm  do  yon  assess  the  damages?  A,  At  one  thousand  dollars." 
The  jury  also  found  a  genersu  verdict  for  the  plaintiff,  assessing 
his  damages  at  $1000. 

A  motion  was  made  for  a  new  trial  upon  the  alleged  ground, 
inter  alia,  that  counsel  for  the  plaintiff  had  indulged  in  improper 
remarks  in  his  closing  address  to  the  jury.  The  court  denied  this 
motion,  and  judgment  was  entered  pureuant  to  the  verdict,  Coun- 
sel for  the  defendant  afterwards  moved  the  court  upon  aflBdavits 
to  set  aside  the  judgment  and  grant  a  new  trial.  This  was  denied. 
Such  affidavits  are  returned  with  the  record.  They  relate  to  the 
alleged  improper  remarks  of  counsel.  This  appeal  is  by  the  de- 
fendant from  the  judgment,  and  from  the  order  denying  the  motiott 
to  set  the  same  aside. 

Harlow  Pease  for  respondent. 

John  W.  Gary  and  D.  S.  Wegg  for  appellant. 

Lyon,  J. — The  questions,  whether  the  death  of  the  plaintiff's 
intestate  was  caused  by  the  negligence  of  the  employees  of  the 
defendant  company  operating  tlie  train,  and,  if  so,  whether  the 
parents  of  the  deceasea  were  guilty  of  negligence  which  contribut- 
ed to  his  death,  were  submitted  to  the  jury  for  their  determination. 
The  first  Question  was  answered  by  the  jury  in  the  afiirmative,  and 
the  second  in  the  negative.  If  they  were  properly  thus  submitted^ 
the  verdict  supports  the  judgment  for  the  plaintiff,  and  the  judg- 
ment cannot  be  disturbed  unless  error  in  some  other  respect  ha& 
intervened.  The  important,  if  not  the  controlling,  questions  to  be 
now  determined  are,  therefore :  Does  the  evidence  prove  conclu- 
sively that  the  defendant  was  free  from  negligence?  and,  if  not, 
does  it  prove  conclusively  that  the  plaintiff  and  his  wife  were 

fiilty  of^any  negligence  contributing  to  the  death  of  their  child  ? 
he  jury  found  toe  defendant  guilty  of  negligence  in  not  repairing 
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the  opening  in  the  fence  on  plaintifPs  premises  through  which  the 
child  went  on  the  railroad  track,  and  because  the  train  was  running« 
at  too  high  a  rate  of  speed.  They  also  found  that  the  train  was 
running  at  the  rate  of  twelve  miles  per  hour  when  it  passed  the 
whistling.post  before  it  reached  the  plank-road  crossing,  and  that 
its  average  rate  of  speed  between  the  junction  and  the  point  where 
the  engineer  discovered  that  a  child  was  on  the  track  was  nine  miles 
per  hour. 

1.  The  testimony  bearing  upon  the  rate  of  speed  of  the  train 
will  fii-st  be  considered.  The  junction  mentioned  in  the  findings 
is  understood  to  be  something  over  200  rods  southeast  of  the 
plank-road.  The  distance  of  the  whistling-post  from  the  plank- 
road  crossing  is  understood  to  about  40  rods.  The  grade  of  the 
road,  from  the  junction  to  the  place  of  accident,  is  unequal.  The 
testimony  tends  to  show  that  it  varies  from  &J  feet  to  46  feet  per 
mile.  Only  two  witnesses  estimated  in  miles  the  speed  of  the 
train.  One  Lonnsbury,  a  witness  for  the  plaintiff,  who  saw  the 
train  just  as  the  signal  for  brakes  was  sounded,  probably  near  the 
plank-road  crossing,  estimated  its  speed  at  that  point  at  15  miles 
per  hour.  The  engineer  of  the  train,  a  witness  for  the  defendant, 
testified  that  he  thought  the  train  was  running  at  the  rate  of  about 
6  miles  an  hour,  from  the  time  it  started  until  it  stopped,  and  that 
he  was  sure  it  was  not  runnifig  15  miles  an  hour.  Although  no 
other  witness  estimated  the  speed  of  the  train,  there  are  many  facts 
and  circumstances,  which  the  testimony  tended  to  prove,  that  have 
an  important  bearing  on  the  question.  One  of  these  is  the  fact 
that  the  train  was  moving  on  an  ascending  grade,  and  for  that 
reason  could  doubtless  be  more  readily  stopped.  Another  is  that 
after  the  child  was  discovered  on  the  track,  the  engine  reversed, 
and  brakes  signalled  and  applied,  and  after  every  possible  effort 
had  been  made  by  the  train-men  to  stop  the  train,  the  testimony 
tends  to  show  that  it  must  have  moved,  on  this  up-grade  of  46  feet 
to  the  mile,  a  distance  of  30  to  35  rods.  We  think  it  cannot  be 
held  fits  a  matter  of  law  that  a  train  running  not  more  than  six 
miles  an  hour,  on  such  a  grade,  could  not  be  stopped  in  that  dis- 
tance, with  all  the  efforts  that  were  made  to  stop  this  train.  Were 
this  a  question  of  law  at  all,  we  are  strongly  inclined  to  think  that 
the  opposite  should  be  held.  Another  fact,  testified  to  by  the  con- 
ductor of  the  train,  is  also  significant.  He  says  that  he  was  stand- 
ing in  the  cal)oose  when  the  engine  was  reversed,  and  it  threw  him 
head-first — sent  him  to  the  other  end  of  the  car.  This,  and  other 
facts  and  circumstances  which  the  testimony  tends  to  prove,  per- 
tain to  or  constitute  the  res  gestae  from  which,  as  well  as  from  the 
estimates  of  witnesses,  the  inference  of  negligence,  or  the  absence 
of  it  on  the  part  of  the  defendant,  is  to  be  deduced.  To  draw  such 
inference  is  peculiarly  the  function  of  the  jury,  as  this  court  has 
held  in  many  cases.     See  Sutton  v.  Wauwatosa,  29  Wis.  21 ;  Ken- 


NEGLIGBNO»— CHILDREN — ^TRESPASSERS.  79 

worthy  v.  Ironton,  41  Wis.  647 ;  Bohan  v.  Milwankee,  L.  S.  &  W. 
Ry.  Co.,  58  Wis.  30 ;  s.  c,  15  Am.  &  Eng.  R.  R  Gas.,  374,  and 
cases  therein  cited.  It  should  be  remarked,  in  this  connection, 
that  the  estimate  of  a  witness,  especially  of  a  non-expert,  of  the 
rate  of  speed  of  a  moving  railway  train,  is  very  unsatisfactory 
proof,  and  should  be  received  with  great  caution.  If  the  res  gest® 
renders  it  impossible,  or  even  highly  improbable,  that  the  estimate 
can  be  or  is  correct,  it  should  be  rejected. 

It  is  conclusively  proved  that  the  railway  track,  from  the  junc- 
tion to  the  place  of  the  accident,  was  within  the  corporate  limits 
of  the  city  of  Watertown ;  that,  at  least,  until  the  train  passed  the 
plank-road,  it  crossed  travelled  streets;  and  the  evidence  tends  to 
show  that  it  had  not  passed  all  the  travelled  streets  in  that  city, 
crossed  by  the  track,  when  Emil  was  killed.  Hence,  any  rate  of 
speed  exceeding  six  miles  per  hoiir,  at  or  near  the  place  of  the 
JMXsident,  was  unlawful  (Rev.  St.  p.  1043,  §  4393),  and  if  such  un- 
lawful rate  of  speed  contributed  to  the  death  of  Emil  it  was  negli- 
gence. 

Our  conclusion  is  that  the  question,  whether  the  death  of  the 
boy  was  caused  by  the  negligence  of  the  defendant  in  running  its 
train  at  an  unlawiul  speea,  was  properly  submitted  to  the  Jury,  and 
that  their  finding  in  that  behalf  cannot  be  disturbed.  Thip  con- 
clusion renders  it  quite  unnecessary  to  consider  the  question  of  the 
defendant's  alleged  negligence  in  not  repairing  the  fence  through 
which  the  deceased  went  upon  the  i*ailroad  track. 

2.  We  are  next  to  determine  whether  the  evidence  proves  con- 
clusively that  the  negligence  of  the  plaintiflE  or  his  wife  contributed 
directly  to  the  death  of  Emil.  The  facts  upon  which  this  question 
is  to  be  determined  are  not  numerous  or  complex.  The  mother  of 
Emil  knew  that  he  had  once,  a  few  weeks  l)efore  his  death,  gone 
upon  the  railway  track  through  the  hole  in  the  fence.  Under 
wiiat  circumstances  he  went  there  does  not  appear.  They  might 
have  been  such  as  not  to  show  that  he  was  liable  to  repeat  the  act. 
At  any  rate,  it  does  not  appear  that  he  did  repeat  it  until  the  time 
he  was  killed,  although  several  weeks  had  elapsed.  However,  it 
may  be  conceded  that  the  fact  of  his  once  going  there  to  her 
knowledge  laid  upon  his  mother  an  obligation  of  increased  dili- 
gence to  keep  him  oflf  the  track.  When  she  went  to  milk  her  cow 
on  the  evening  Emil  was  killed,  she  left  him  in  charge  of  his  elder 
brother  Otto,  then  seven  years  of  age.  Some  consideration  is  due 
to  the  fact  that  the  family  were  poor,  and  it  was  doubtless  neces- 
sary, in  carrying  on  their  domestic  affairs,  that  the  services  of  each 
member  of  the  family  should  be  fully  utilized.  The  labor  of 
children  of  tender  yeare  is  often  valuable  and  necessary  in  such  a 
family,  and  such  children  often  acquire  eflSciency  and  discretion 
beyond  their  years.  The  testimony  does  not  show  the  capacity  of 
Otto  in  these  respects.    That  is  left  to  inference,  to  be  drawn  (if 
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at  all^  from  the  condition  and  circnmstances  of  the  family.  If 
Otto  nad  sufficient  judgment  and  discretion  to  watch  and  care  for 
Emil  during  the  temporary  absence  of  his  mother  from  the  Iionse, 
or  if  she  had  reason  to  believe  that  he  had,  negligence  cannot  l)e 
imputed  to  her  for  leaving  the  child  in  his  charge.  Whether  she 
had  reason  so  to  believe  or  not  was  peculiarly  a  question  for  tlie 
inry  to  determine,  upon  due  consideration  of  all  the  testimony 
bearing  upon  it.  So,  also,  was  the  question  whether  the  exercise 
of  due  care  did  not  require  the  plaintiff  to  stop  the  hole  in  the 
fence.  It  must  be  held  that  negligence  on  the  pai-t  of  the  parents 
of  Emil,  or  either  of  them,  contributing  to  his  death,  was  not  con- 
clusively established  by  the  evidence,  and  hence  that  the  question 
of  their  negligence  was  properly  submitted  to  the  jury. 

3.  This  appeal  is  not  only  from  the  judgment,  but  from  an  order 
denying  a  motion  to  vacate  the  same,  and  for  a  new  trial,  made 
after  the  judgment  had  been  entered.  The  motion  was  made  at  a 
subsequent  term,  and  was  founded  upon  affidavits  showing  that 
the  counsel  for  the  plaintiff  made  certain  remarks  in  his  closing 
argument  to  the  jury  which  it  is  alleged  were  improper.  A  mo- 
tion on  the  minutes  for  a  new  trial  had  been  made  at  the  trial  term 
and  denied.  This  motion  was  founded  in  part  upon  the  same 
ground ;  that  is,  upon  alleged  improper  remarks  by  such  counsel 
to  the  jury.  The  motion  was  denied  unconditionally,  and  no  leave 
was  given  or  asked  to  renew  it.  This  was  a  complete  bar  to  the 
second  motion,  and  the  same  was  properly  denied.  Branger  v. 
Buttrick,  28  Wis.  450 ;  Moll  v.  Benckler,  Id.  611.  The  liret  order 
denyine  the  motion  for  a  new  trial  is  reviewable  on  the  appeal 
from  the  judgment.  Rev.  St.  p.  799,  §  3070.  In  reviewing  the 
same,  however,  this  court  is  confined  to  the  r^ord  proper,  and 
cannot  look  into  the  affidavits  upon  which  the  second  motion  was 
founded,  for  these  form  no  part  of  the  record.  Looking  into  the 
bill  of  exceptions,  we  find  a  very  few  disconnected  remarks  of 
counsel  preserved  therein,  and  as  soon  as  objection  was  made 
thereto  the  court  promptly  interposed  and  required  counsel  to  con- 
fine himself  to  legitimate  argument.  The  record  discloses  nothing 
in  this  respect  which  could  operate  to  the  prejudice  of  the  de- 
fendant. 

4.  A  special  verdict  was  demanded  on  behalf  of  the  defendant, 
and  its  counsel  proposed  23  questions  to  be  submitted  to  the  jury. 
The  court  prepared  and  submitted  to  the  jury  the  questions  con- 
tained in  the  above  statement  of  the  case,  tive  of  which  were  pro- 
posed by  such  counsel.  None  of  the  remaining  questions  were 
submitted  in  the  form  proposed ;  some  of  them  were  not  submitted 
in  substance.  For  this  omission  error  is  assigned.  It  is  unneces- 
sary to  state  or  discuss  these  questions  in  detail.  It  is  quite 
sufficient  to  say  that  we  think  the  questions  proposed  cover  and 
inclu4e  all  the  controverted  issues  of  fact  in  the  case,  and  that  they 
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are  reasonably  specific.  The  form  of  a  special  verdict  is  very 
largely  in  the  discretion  of  the  trial  judge,  and  we  find  in  this 
case  no  failure  by  him  to  exercise  such  discretion  properly  and 
wisely. 

5.  "Neither  do  we  find  any  error,  of  which  the  defepdant  can  be 
heard  to  complain,  in  the  charge  of  the  jndge,  or  in  his  refussil  to 
^ive  certain  instructions  asked  in  behalf  of  the  defendant.  A  point 
IS  made  against  the  charge  because  the  jury  were  admonished  to 
make  their  answers  to  the  several  questions  submitted  lo  them 
consistent,  one  with  another.  The  reports  of  numerous  cases  in 
this  court,  in  which  judgments  have  been  reversed  because  the 
special  findings  were  not  consistent  with  each  other,  show  that  the 
admonition  was  not  ill  advised.  It  certainly  cannot  be  error  to 
direct  a  jury  to  do  a  certain  thing,  when  the  judgment  based  upon 
their  verdict  would  be  reversed  were  they  to  disobey  the  direction. 
The  instructions  asked  fill  six  pages  of  the  printed  case.  They 
were  not  given  in  the  form  proposed.  Those  which  relate  to  the 
negligence  of  the  defendant  in  not  keeping  the  fence  in  repair 
have  ceased  to  be  of  any  importance  in  the  case,  for  reasons  already 
stated.  The  substance  of  the  others,  in  so  far  as  applicable  to  the 
specific  questions  submitted  to  the  jury,  and  in  so  far  as  they  cor- 
rectly stated  the  law,  were  sufficiently  contained  in  the  general 
charge,  which  contains  a  clear,  accurate,  and  sufliciently  compre- 
hensive statement  of  the  law  of  negligence  appliciible  to  the  case. 

6.  First.  It  was  not  error  to  allow  proof  that  the  railway  track, 
through  the  premises  occupied  by  the  plaintiff,  was  considerably 
used  as  a  foot-way  by  people  residing  in  that  vicinity.  It  pertains 
to  the  res  gestse.  But  the  evidence  is  of  little  importance.  Strike 
out  the  special  finding  on  that  subject  and  the  plaintiff  would  still 
be  entitled  to  judgment.  Second,  Neither  was  it  error  to  allow 
the  witness  Lounsbury  to  estimate  the  speed  of  the  train.  It  is  not 
required  that  a  person  must  be  an  expert  before  he  can  be  allowed 
to  testify  to  the  speed  of  a  railway  train,  a  horse,  or  any  other 
moving  object. 

7.  The  damages  are  not  so  excessive  (if  they  are  excessive)  as  to 
justify  the  interference  of  this  court.  It  appears  that  Emil  was  a 
healthy  child,  and  had  walked  for  six  montns  before  he  was  killed. 
Expectations  that  he  would  live  to  reach  manhood,  and  would  be 
of  substantial  pecuniary  benefit  to  his  parents,  were  not  unreason- 
able. Besides,  his  parents  were  poor  and  were  approaching  middle 
life.  These  are  all  elements  to  be  considered  in  assessing  damages  in 
such  a  case.  Having  due  regard  to  them,  we  cannot  say  that  they 
have  not  suffered  by  the  death  of  their  child  a  pecuniary  loss  of 
$1000. 

8.  Although  a  general  verdict  was  unnecessary,  it  was  not  error 
that  one  was  found.    The  general  verdict  is  merely  a  correct  con- 
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elusion  of  law  fpom  the  special  findings,  and  it  neither  benefited 
nor  banned  eitber  party. 

Our  conclusion  upon  the  whole  case  is  that  the  record  discloses 
no  material  error  against  the  defendant,  and  hence  that  the  judg- 
ment of  the  circuit  court  cannot  lawfully  be  disturbed.  Judgment 
affirmed. 

Children  Escaping  from  Control  of  Parents. — When  a  child  escapes  from 
the  control  of  a  parent  and  makes  its  way  upon  a  railroad  track  and  is  killed 
or  injured,  it  is  generally  a  question  for  the  jury  whether  or  not  the  parent 
has  been  guilty  of  such  contributory  negligence  as  will  preclude  recovery. 
Pittsburg,  etc.,  R.  Co.  «.  Pearson,  72  Pa.  St.  109;  Kay  «.  Pennsylvania  R. 
Co.,  65  Pa.  St.  209;  Mangam  «.  Brooklyn  R.  Co.,  88  N.  T.455;  Bahrenburg 
«.  Brooklyn  City  R.  Co.,  50  N.  Y.  652;  Prendegast  v.  New  York,  etc.,  R. 
Co.,  58  N.  Y.  652;  Falcon t>.  Central  Park,  etc.,  R.  Co.,  04  N.  Y.  13;  In  re  Ha- 
gan's  Petition,  7  Cent.  L.  J.  811;  Smith  v,  Atchison,  T..&  8.  F.  R.  Co., 
4  Am.  &  Eng.  R.  R.  Cas.  554;  St.  Louis,  I.  Mt.  &  S.  R.  Co.  v.  Freeman,  4 
Am.  &  Eng.  R.  R.  Cas.  008;  Johnson  v,  Chicago  &  N.  Y.  R.  Co.,  8  Am.  & 
Eng.  R.  R.  Cas.  471 ;  Frick  v.  St.  Louis,  K.  C.  &  N.  R.  Co.,  10  Am.  &  Eng. 
R.  R.  Cas.  770;  O'Connor  v.  Boston  &  L.  R.  Co.,  15  Am.  &  Eng.  R.  R.  Cas. 
802;  Williams  f>.  Texas,  etc.,  R.  Co.,  15  Am.  &  Eng.  R.  R.  Cas.  408;  Mo- 
Geary  f>.  Eastern  R.  C,  15  Am.  &  Eng.  R.  R.  Cas.  407. 

Duty  of  Railroad  Company  Licensing  Public  to  Use  Track. — When  a  rail- 
road company  has  expressly  permitted  the  public  to  use  its  right  of  way  at  a 
certain  place  as  a  foot-path,  its  employees  are  bound  to  take  greater  care  in 
the  operation  of  their  trains  at  that  point.  Daley  «.  Norwich,  etc.,  R.  Co., 
20  Conn.  591;  Harty  «.  Central,  etc.,  R.  Co.,  42  N.  Y.  408;  Illinois,  etc^ 
R.  Co.  V.Hammond,  72  111.  847;  Kansas,  etc.,  R.  Co.  «.  Pointer,  9  Eans. 
620;  s.  c,  14  Eans.  83;  Murphy  t).  Chicago,  etc.,  R.  Co.,  45  Iowa,  001; 
Browne.  Hannibal  &  Mo.  R.  R.  Co.,  50  Mo.  401;  Sutton  v.  New  York, 
etc.,  R.  Co.,  00  N.  Y.  243;  Donaldson  v.  Milwaukee,  etc.,  R.  Co.,  21  Minn. 
298;  Davis  v.  Chicago  &  N.  W.  R.  Co.,  15  Am.  &  Eng.  R.  R.  Cas.  424. 

Duty  of  Railroad  Company  when  Public  Use  Track  as  Foot-path  without 
Objection! — But  a  mere  permissive  use  of  the  track  by  the  public  without 
objection  on  the  part  of  the  railroad  company  does  not  alter  the  company's 
measure  of  duty.  Pennsylvania  R.  Co.  v.  Lewis,  79  Pa.  St.  83;  Indiana,  etc.,  R. 
Co. «?.  Hudelson,  18Ind.  825;  Jeflffersonville,  etc.,  R.  Co.  v.  (Goldsmith,  47  Ind. 
48;  Bancroft «.  Boston,  etc., R. Co.,  97  Mass.  270 ;  Galena,  etc.,  R.Co. «.  Jacobs, 
20  III.  475;  Illinois,  etc.,  R.  Co.  v.  Godfrey,  71  III.  500;  Illinois,  etc.,  R.  Co. «. 
Hetherington,  88  III.  510;  Gaynor  d.  Old  Colony  R.  Co.,  100  Mass.  508; 
McLaren  v.  Indianapolis,  etc.,  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  217;  Yamall 
V.  St.  Louis,  K.  C.  &  N.  R.  Co.,  10  Am.  &  Eng.  R.  R.  Cas.  720;  Hogan  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  15  Am.  &  Eng  R.  R.  Cas.  439. 

Opinion  Evidence  asto  Speed  of  Train. — When  the  question  at  issue  is  the 
speed  at  which  a  train  has  been  propelled,  opinion  evidence  is  clearly  ad- 
missible. Chic'ago,B.&Q.R.Co.9.  Johnson,  108111.512;  s.c.,8Am.&Eng  R 
R.  Cas.  225 ;  Pennsylyania  Coal  Co.  v.  Conlan,  0  Am.  &  Eng.  R.  R.  Cas.  243. 

But  see  Manhattan,  etc.,  R.  Co.  v.  Stewart,  18  Am.  &  Eng.  R.  R.  Cas.  508. 
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Baltimobb  and  Ohio  B.  R.  Oo« 
State  of'  Mabyi^and,  to  use  of  Allison,  eta 

(Adeanee  Case,  Maryland.    1884.) 

An  action  being  brought  by  the  State  to  the  use  of  another  against  a  rail- 
road company  for  causing  the  death  of  a  certain  party,  the  narr  subsequently 
-filed  by  mistake  omitted  the  name  of  the  State.  Hdd,  that  the  narr  might 
be  so  amended  as  to  conform  to  the  original  titling  of  the  action. 

In  an  action  for  running  over  and  killing  a  person  walking  upon  the  track, 
a  switchman  was  held  competent  to  testify  as  to  statements  made  to  him  by 
the  engineer  of  the  train  causing  the  accident,  to  the  effect  that  a  man  had 
been  run  over  and  killed,  it  being  a  part  of  said  engineer's  business  to  in- 
form the  switchman  of  any  obstruction  on  the  track,  so  that  he  mieht  hold 
back  the  following  trains  until  the  obstruction  was  removed.  Saia  switch- 
:man  was,  however,  incompetent  to  testify  as  to  declarations  made  to  him  by 
the  engineer  as  to  the  manner  of  killing  and  the  identity  of  the  person  killed, 
^uch  evidence  was  obnoxious  as  hearsay  evidence. 

A  right  of  way  of  a  railroad  company  is  the  exclusive  property  of  such 
•company  upon  which  no  unauthorized  person  has  a  right  to  be.  Any  one 
who  travels  upon  such  right  of  way  as  a  footway  and  not  for  any  business 
with  the  railroad  is  a  wrong-doer  and  a  trespasser;  and  the  mere  acquiescence 
•of  the  railroad  company  in  such  user  does  not  give  the  right  to  use  the  track 
or  create  any  obligation  for  a  special  protection. 

A  city  ordinaDce  requiring  a  man  to  be  posted  on  the  front  of  a  locomotive 
^within  municipal  limits,  regulating  the  rate  of  speed,  and  requiring  a  bell  to 
be  rung  when  approaching  cross  streets,  is  not  applicable  where  the  engine 
is  running  at  night  in  a  part  of  the  city  where  there  are  no  streets,  which  is 
•swampy  and  uneven,  and  where  there  are  no  lights. 

A  party  who  was  drunk  undertook  to  walk  at  night  along  a  railroad 
track  at  a  place  where  it  ran  along  a  hi^h  embankment  in  a  swampy  and  un* 
inhabited  tract  within  the  limits  of  a  city.  He  was  run  over  and  killed  by 
a  passing  train.  The  evidence  tended  to  show  that  he  was  lying  down  on 
the  track  when  struck.  The  negligence  alleged  consisted  of  a  failure  to  ob- 
serve the  regulations  prescribed  by  the  municipal  ordinance  above  referred 
to.  Heldj  that  the  provisions  of  the  ordinance  were  inapplicable,  that  there 
was  no  evidence  of  negligence  to  submit  to  a  jury,  and  that  judgment  should 
be  entered  for  the  railroad  company  defendant. 

The  opinion  states  tlie  facts. 
John  K.  Co  wen  for  plaintiff  in  error. 

John  S.  Yellott,  R  li.  Boarman,  and  John  K.  Shott  for  defend- 
ant  in  error. 

lEvmG  J.— The  motion  to  dismiss  this  appeal  must  be  overmled. 
It  is  apparent  from  the  proofs  submitted  that  the  delay  in  the 
transmission  of  the  record  was  not  occasioned  by  any  fault  of  the 
-appellant,  bnt  was  the  fault  of  the  clerk,  who  so  admits  on  oath. 
•On  the  night  of  the  9th  of  July,  1881,  William  J.  Allison,  the 
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father  of  the  equitable. plaintiff,  is  alleged  to  have  been  killed  by  a 
train  of  the  appellant's  railroad  cars  passing  over  him ;  and  tola  . 
suit  is  brought  in  the  name  of  the  State  for  the  use  of  hifi  onl^ 
child  to  recover  damages  for  the  death  of  the  father,  by  the  n^li- 
gence  of  the  defendant's  employees. 

The  first  exception  is  to  the  allowance  of  an  amendment  to  the 
plaintiflfe'  narr  and  titling  to  it.  The  theory  of  the  exception  is 
that  an  entirely  new  party  has  been  admittecl  contrary  to  the  pro- 
visions of  Section  29  of  Article  75  of  the  Code.  But  this  is  a 
clear  misapprehension.  By  examining  the  record  we  find  the  suit 
was  brought  by  titling  in  the  name  of  the  State,  use  of  Grace  M. 
Allison,  by  her  next  friend,  Catharine  Butry.  When  the  declara- 
tion came  to  be  filed,  in  the  titling  thereto,  and  in  the  commence- 
ment thereof  the  name  of  the  State  was  omitted  and  the  leave 
asked  was  not  to  amend  the  titling  to  the  suit ;  but  that  of  the 
declaration  itself,  and  the  declaration  also.  The  granting  of  this 
motion  allowed  the  plaintiff  to  do  no  more  than  make  the  declara- 
tion conform  to  the  original  titling  and  the  summons  which 
issued  in  pursuance  of  it ;  and  was  entirely  justified  by  the  23d 
Section  of  Article  75  of  the  Code,  and  the  uniform  practice  which 
has  obtained  thereunder.  There  was  therefore  no  error  in  that 
regard. 

The  second  bill  of  exceptions  presents  a  question  of  the  admissi- 
bility  of  a  certain  statement  of  the  engineer  alleged  to  have  been 
made  to  the  switchman  immediately  alter  the  accident.  Procton, 
the  witness,  was  flagman  and  switch-tender  for  the  appellant  at  the 
time  of  the  accident  at  the  watchbox,  on  the  appellant  s  road,  where 
it  curves  off  from  the  main  road  and  runs  down  across  Fort  Avenue 
to  the  appellant's  coal  hopper  yard. 

The  witness  said  it  was  the  engineer's  business  to  inform  him  of 
any  obstructions  that  might  be  on  the  track,  so  that  he  might  hold 
the  following  train  till  the  obstruction  was  removed.  He  stated 
that  the  engineer  told  him  there  was  a  man  killed  down  on  the 
track.  To  this  no  objection  was  made,  it  being  conceded  to  be 
within  the  line  of  the  engineer's  duty  to  state  that  much.     The 

Elaintiff  then,  asked,  "  What  was  the  commnnication  made  to  you 
y  the  engineer,  Davis,  when  he  came  back,  as  to  how  the  man 
was  killed?"  Objection  was  made  to  this  question,  but  it  was 
overruled,  and  exception  was  taken.  The  statement  made  and 
allowed  was,  that  in  response  to  a  question  from  witness,  '*  What 
kind  of  looking  man  he  was,"  he  responded,  described  the  man, 
and  said  "  he  had  pulled  the  whole  train  over  him."  We  are  at  a 
loss  to  perceive  upon  what  principle  this  question  and  answer  can 
be  admitted.  The  fact  that  there  was  a  man  killed  on  the  track 
was  all  that  the  watchman  need  know  for  the  discharge  of  his  duty 
in  preventing  another  train  from  going  down  the  track.  How  it 
was  done  was  immaterial  so  far  as  his  duty  was  concerned ;  and  as 
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proof  in  the  cause,  nothing  that  the  engineer  stated  to  witness, 
bejond  tlie  fact  that  there  was  a  man  killed  and  on  the  track,  ought 
to  have  been  admitted,  for  it  was  clearly  hearsay.  How  it  was 
<loue  the  Court  recognized  as  inadmissible,  and  refused  to  let  the 
witness  proceed  with  any  further  detail.  We  cannot  see  why  what 
he  did  say  was  less  objectionable  than  further  particularity  in  re- 
spect to  the  matter.  It  was  not  offered  to  impeach  the  engineer, 
whose  testimony  was  not  then  in  as  a  contradictory  statement ;  and 
it  was  error  to  permit  the  witness  to  say  more  than  that  a  man  had 
been  killed  and  was  still  on  the  track.  It  is  so  clearly  obnoxious  ro 
the  objection  of  being  hearsay,  that  we  need  not  cite  authority  in 
support  of  this  ruling. 

The  third  •  exception  is  to  the  refusal  of  tlie  Court  to  take  the 
case  from  the  jury  by  granting  the  defendant's  prayer  to  that 
-effect,  offered  at  the  close  of  the  plaintiff's  testimony.  As  this 
prayer  was  renewed  after  the  defendant's  testimony  was  all  in,  and 
was  again  refused,  and  exception  was  taken  to  that  refusal  and  the 
grantitig  of  certain  instructions  on  the  behalf  of  the  plaintiff  as 
well  as  the  rejection  of  othei-s  on  the  part  of  the  defendant,  all  of 
which  is  presented  by  the  fourth  exception,  we  shall  consider  that 
qnestion  in  the  light  of  the  whole  case  as  presented  by  the  proof 
embodied  in  all  the  exceptions. 

The  main  facts  which  need  recital  are  undisputed  or  uncontra- 
dicted. At  a  point  in  the  city  of  Baltimore  where  the  appellant's 
road  forks,  and  one  track,  called  the  New  York  cut-off,  goes  on  to 
the  ferry,  and  the  other  track  curves  off  and  runs  down  to  the 
appellant's  coal  hopper  yards,  there  is  a  watchbox,  where  the 
defendant  keeps  a  watchman,  or  a  svvitcii-teTider.  Fi-0!n  this  point 
to  the  hopper  yards  of  the  appellant,  the  appellant's  road  was  on 
its  own  private  property,  condemned  and  purchased  for  the  pur- 
poses of  its  road.  Although  it  passes  through  the  city,  that  portion 
-of  the  road  where  the  accident  occurred  passed  through  an  unin- 
habited and  unbuilt-up  portion  of  the  city,  where  there  are  and 
were  no  streets,  opened  and  used  as  such.  Streets  are  laid  down 
on  Poppleton's  plat,  to  be  opened  whenever  the  needs  of  the  city 
require  it,  because  of  expansion  in  that  direction ;  but  as  yet  it  is 
uninhabited,  and  no  streets  have  been  condemned  or  opened.  Fort 
Avenue  is  a  public  highway  and  quite  a  travelled  thoroughfare. 

This  track  crosses  t^ort  Avenue  in  its  route  to  the  hopper  vards 
^bout  four  hundred  and  fifty  yards  from  the  watchbox,  on  IVIills 
Street.  The  accident  happened  about  three  hundred  yards  from 
Fort  Avenue  and  about  one  hundred  and  fifty  yards  from  the 
watchbox.  From  the  watchbox  the  hopper  tracks  curve  off  to  the 
left,  from  the  main  road,  and  the  track  runs  upon  a  "higli  fill," 
fifteen  or  twenty  feet  high,  through  a  swamp  called  the  "Devil's 
Bucket,"  into  which  the  roadbed  slopes  steeply  on  each  side.  This 
embankment  extends  nearly  to  Fort  Avenue.     Persons  can  walk 
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along  the  side  of  the  track,  but  cannot  ride  or  drive  along  it.  Some* 

Eeople  use  it  in  the  daytime  as  a  pathway  down  to  Fort  Avenue, 
ut  it  was  never  so  used  at  night.  Although  the  track  is  laid  on  a 
hi^h  fill,  the.  road  is  down  grade  towards  Fort  Avenue.  At  the 
point  where  the  accident  occurred  no  street  is  projected  for  the 
future,  even.  There  are  two  hopper  tracks,  and  before  reaching 
Fort  Avenue  the  engine  was  usually  switched  off,  and,  running 
back  on  the  other  track  to  the  watchbox,  got  on  the  other  track 
again  to  push  the  cars  to  the  hopper  yard.  About  twenty-five 
minutes  past  1  o'clock  a.  m.,  on  this  occasion,  the-  appellant's- 
engine,  with  tender  and  twelve  loaded  coal  cars,  passed  the  watch^ 
box  and  went  down  towards  Fort  Avenue.  The  train  went  down 
on  the  south  track  and  the  engine  came  back  in  from  three  to  five 
minutes  on  the  other  track,  and  then  the  engineer  informed  the 
watchman  that  a  man  was  killed  on  the  track.  The  train  was 
moving,  two,  three  or  four  miles  an  hour.  No  bell  seems  to  have 
been  rung  in  passing  the  watchbox,  but  the  headlight  was  burning 
all  right.  How  the  deceased  came  to  be  there,  or  when  he  came, 
no  one  could  tell.  A  drunken  man  had  been  seen  an  hour  or  more 
before  down  the  track  going  in  that  direction  and  towards  the 
watchbox.  Although  shown  to  be  ordinarily  sober  and  opposed  to 
drinking,  even  to  total  abstinence,  there  was  uncontradicted  evi- 
dence from  two  pei-sons  that  he  was  drunk  that  night,  and  left  a 
drinking  house  with  a  flask  of  liquor,  and  there  was  proof  that  the 
smell  of  liquor  was  plain,  three  feet  off  before  reaching  his  body. 
He  was  nearly  a  mile  away  from  his  boarding  house  without  any 
explanation  of  it.  There  were  no  habitations  anywhere  near  by» 
Though  within  the  city  limits,  there  weie  no  streets,  nor  lights 
from  the  watchbox  to  Fort  Avenue.  The  place  was  dark  and 
lonely,  and  the  ground  uneven  and  rough. 

It  would  seem  as  if  the  man  was  lying  on  the  track  at  the  mo-^ 
ment  of  the  accident,  either  drunk,  or  asleep,  or  sick,  possibly 
already  dead ;  for  the  fireman,  who  was  on  the  lookout,  saw  some- 
thing, as  he  thought,  and  said  to  the  engineer,  who  was  also  on  the 
lookout,  ^'  Si,  what's  that ;  is  it  a  hog?"  and  in  the  same  breath  and 
before  the  engineer  had  time  to  do  anythins^,  though  he  had  his 
hands  on  the  throttle,  the  fireman  said,  ^*  Ko,  it  is  nothing ;  go 
ahead."  The  engineer  said  nothing  and  made  no  effort  to  stop^ 
and  did  not  stop,  but  kept  on  till  the  engine  was  cut  loose  and 
came  back  on  the  other  track.  When  he  got  opposite  the  rear  end 
of  the  train,  he  was  told  by  the  conductor,  they  had  run  over  a  man.. 
They  had  felt  no  jar  as  having  passed  over  anything,  and  had  heard 
nothing. 

Upon  this  state  of  facts  the  appellees  wholly  relied  for  recovery 
upon  alleged  violations  of  the  following  ordinance  of  the  city, 
wnich  was  put  in  evidence :  "  When  a  locomotive  engine  is  used 
within  the  limits  of  the  city,  a  man  shall  be  required  to  ride  on  the 
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front  of  the  locomotive  engine  when  going  forward,  and  when 
goin^  backward  on  the  tender,  not  more  than  twelve  inches  from 
the  bed  of  the  road ;  nor  shall  any  locomotive  be  propelled  at  a 
greater  speed  than  live  miles  per  hour  except  when  there  are  grades 
requiring  greater  speed,  and  then  it  shall  not  exceed  six  miles  per 
hour;  and  the  person  orpei-sons  having  charge  of  such  locomotive 
engine  shall  ring  a  bell  when  approaching  any  and  every  cross 
street,  and  no'  steam  whistle  attacned  to  any  locomotive  engine 
shall  be  used  within  the  limits  of  the  city,  except  at  the  Mount 
Clare  and  Camden  stations  and  between  said  stations  of  the  city 
limits;  and  for  any  violation  of  the  condition  herein  set  forth  the 
company  so  violating  shall  forfeit  and  pay  the  sum  of  ten  dollars 
for  each  and  every  offence." 

It  is  claimed  on  the  part  of  the  appellee  that  this  ordinance  was 
violated  in  not  having  a  person  to  ride  in  front  of  the  engine  within 
twelve  inches  of  the  ground  to  lookout  and  prevent  accidents.  It 
has  already  been  shown  that  there  was  no  bell  rung,  but  as  the 
ordinance  only  requires  that  to  be  done  at  the  approach  of  street 
crossings,  and  there  were  no  cross  streets  where  this  accident 
occurred,  and  they  were  not  near  enough  to  Fort  Avenue  to  require 
the  bell-ringing  to  be  begun  for  it,  that  can  hardly  be  pressed  as  a 
sufficient  omission  to  be  of  itself  a  cause  of  action  in  this  case* 
Indeed,  it  was  not  seriously  insisted  that  it  was. 

To  avail  themselves  of  the  confessed  omission  to  do  what  the 
ordinance  required  of  the  railroad  company  in  respect  to  the  look- 
out  in  passing  through  the  city,  the  appellee's  counsel  argued  that 
notwithstanding  this  was  the  private  right  of  way  of  the  appellant, 
yet  there  was  a  path  along  the  track,  and  people  were  in  the  Iiabit 
of  using  it  for  the  purpose  of  passing  down  to  and  from  Fort 
Avenue  and  beyond,  so  that  it  had  become  such  a  thoroughfare 
that  the  company,  in  the  use  of  its  right  of  way  for  its  engines  and 
cars,  were  under  obligation  so  to  use  it  with  special  reference  to 
this  use  by  the  public,  and  to  exercise  special  caution  in  passing 
down  the  road  to  avoid  injuring  any  one  happening  to  be  on  the 
track. 

In  reply  the  appellant  contends  that  from  the  mere  permissive 
nser  of  the  path  of  the  side  of  the  track  the  public  has  acquired  no 
right  to  use  it,  and  when  there  is  no  right  there  can  be  no  obliga- 
tion beyond  that  which  ordinarily  attaches  to  the  use  of  engines  and 
trains  upon  the  appellant's  private  property :  and  this  would  seem 
to  be  accepted  law  by  the  large  weight  of  authority.  The  mere 
user  of  such  a  path  for  foot  passage,  without  the  objection  on  the 
part  of  the  company,  cannot  be  construed  into  an  invitation  to  so 
use  it.  And  the  use  of  such  a  perilous  way  of  travel  in  the  day- 
time could  hardly  justify  an  expectation  that  anybody  would  be  so 
foolhardy  as  to  attempt  it  at  night — at  which  time  the  evidence  is 
it  was  never  used  in  uiat  way. 
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A  right  of  way  of  a  railroad  company  is  the  exclusive  property 
of  such  company  upon  which  no  unauthorized  person  has  a  right  to 
be  ;  and  any  one  who  travels  upon  such  right  of  way  as  a  footway, 
and  not  for  any  business  with  tne  railroad,  is  a  wrong-doer  and  a 
trespasser ;  and  the  mere  acquiescence  of  the  railroad  company  in 
such  user  does  not  give  tlie  right  to  use  or  create  any  obligation 
for  a  special  protection.  I.  C.  R.  R.  Co.  v.  Godfrey,  71  111.  500. 
Whenever  persons  undertake  to  use  a  railroad  in  such  case  as  a 
footway  they  are  supposed  to  do  so  with  a  full  understanding  of 
its  dangers  and  as  assuming  the  risk  of  all  its  perils.  McLaurent;. 
Indianapolis  &  V^incennes  R.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas. 
219;  Jeffersonville,  Madison  &  Indianapoh's  R.  R.  Co.  i;.  Gold- 
smith, 47  Ind.  43 ;  Railroad  Co.  v.  Houston,  95  U.  S.  702 ;  Rail- 
road  Co.  v.  Jones,  95  U.  S.  442;  1  Thompson  on  Negligence,  453, 
649;    Morrissey  v.  Eastern  R.  R  Co.,  126  Mass.  327. 

In  Maener  v.  Carrol,  46  Md.  212,  which  was  a  suit  for  injury 
received  by  falling,  into  an  excavation  which  had  been  dug  in  the 

Erivate  property  of  the  defendant,  over  which  people  were  in  the 
abit  of  passing,  but  which  was  not  a  public  highway,  this  court 
declared  the  samef  principles  as  controlling  and  adopting  the  lan- 
guage of  the  court,  in  Homsel  v.  Smith,  7  C.  B.  (N.  S.)  731,  that 
in«such  case  "  One  who  uses  the  waste  has  no  right  to  complain  of 
an  excavation  he  iinds  there.  He  must  take  the  permission  with 
its  concomitant  conditions,  and  it  may  be  perils."  Bricks  v.  South 
York  &  River  Dan.  Co.,  3  B.  &  S.,  244;  Bolch'y.  Smith,  6  H.  & 
N.  736;  and  Gontrel  v.  Egerton,  L.  R.  2  Q.  B.  371,  are  cited  in 
support  of  the  law  thus  indorsed. 

Inasmuch,  therefore,  as  the  presence  of  the  deceased  upon  the 
road  of  the  appellant  at  that  point  was  a  trespass,  it  would  seem  to 
be  necessary  to  show  some  negligence,  amounting  to  the  omission 
of  a  general  imperative  duty  towards  him  notwithstanding,  which 
ought  to  subject  the  appellant  to  liability  in  the  action  brought. 
This  the  appellees  think  they  find  in  the  violation  of  the  city  ordi- 
nance with  respect  to  t,he  step  and  lookout  provided  for  in  it.  To 
this  appellant  makes  several  replies :  first,  that  there  is  an  entire 
failure  of  proof  to  show  that  this  omission  tended  in  the  slightest 
degree  to  bring  about  the  fatal  accident,  or  that  its  observance 
would  have  tended  to  prevent  it ;  secondly,  that  the  fact  of  the  de- 
ceased being  in  so  perilous  a  place  without  any  assignable  reason, 
and  that,  too,  as  a  trespasser,  at  a  most  unreason al)le  hour,  was  such 
patently  contributory  negligence  as  entitled  the  case  to  be  taken 
from  the  jury  ;  and  lastly,  that  the  ordinance  is  so  manifestly  un- 
reasonable that  it  cannot  be  complied  with  as  engines  are  now 
constructed,  the  engine  then  used  by  the  appellant  being  such  as 
is  now  generally  in  use,  and  as  the  step  did  not  exist  and  could  not 
be  placed,  and  a  person  could  not  sit  where  the  ordinance  provided 
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without  imminent  danger  to  life,  the  ordinance  must  be  held  in- 
applicable and  void. 

We  are  clearly  of  opinion  that  this. case  ought  not  to  have  been 
submitted  to  the  jury.  How  the  accident  occurred  and  why  is 
shrouded  in  as  much  mystery  as  it  was  in  Burn's  case,  54  Md.  113, 
and  Barnard's  case,  60  Md.  555  ;  and  to  hold  tlie  appellant  liable 
under  the  circumstances  of  this  case,  simply  because  of  the  ordi* 
nance  in  question  and  the  alleged  violation  thereof  in  having  no 
step  in  front  of  the  engine  within  twelve  inches  of  the  ground,  and 
in  having  no  man  there  to  look  out  and  guard  against  accidents, 
would  be  giving  an  unreasonable  interpretation  and  operation  to 
the  ordinance  in  question. 

We  do  not  find  it  necessary  to  consider  or  pass  upon  the  question 
whether  the  ordinance  has  served  its  purpose,  having  been  passed 
at  a  period  when  engines  of  different  pattern  were  made  and  used, 
wliicn  have  been  supei^seded  by  others  of  such  character  that  the 
ordinance  cannot  be  complilBd  with  without  endangering  instead  of 
protecting  human  life,  and  is  consequently  to  be  pronounced  void 
Decause  it  is  unreasonable.  The  question  was  very  ably  argued, 
and  involves  principles  of  great  moment  which  we  do  not  think 
ought  to  be  decided  without  more  proof  bearing  on  the  subject 
than  we  have  in  this  case.  We  liave  no  diflSculty,  however,  in 
holding  that  the  provisions  of  that  ordinance  ought  not  to  be  ap- 
plied to  a  case  circumstanced  as  tliis  is  and  to  a  locality  such  as  that 
where  this  road  nins  and  the- accident  occurred  confessed! v  is. 
The  ordinance  w«  intended  for  the  protection  of  tlie  people  in  the 
oity  who  were  compelled  to  pass  along  and  cross  streets  where  rail- 
road cars  were  passing.  It  provides  for  the  ringing  of  bells  at  the 
oross  streets.  It  contemplated  and  was  passed  with  reference  to  a 
condition  of  things  which  did  not  exist  here.  It  presupposed  that 
where  the  city  was  built  up  and  populous,  the  passing  and  repass- 
ing wonld  be  so  considerable  as  to  require  protection  to  life  by 
means  of  such  an  ordinance.  Although  the  locus  in  quo  where 
this  accident  occurred  was  technically  within  the  corporate  limits 
of  the  city,  practically  it  was  outside ;  as  much  so  as  the  country 
adjoining  the  corporate  limits,  and  perhaps  more  so  than  most  of 
the  adjacent  territory.  It  has  already  been  described.  It  was  not 
treated  as  part  of  the  city  by  its  authorities.  It  had  no  streets.  It 
was  uninhabited  and  desolate.  It  was  swampy  and  uneven.  It  was 
not  lighted  nor  patrolled.  And  there  was  no  need  for  either  lights 
or  watchman.  The  railroad  was  running  on  its  own  private  pro- 
perty, crossing  none  of  the  city  streets  at  that  point  Nobody  was 
entitled  of  right  to  pass  that  way,  and  could  not  be  expected  to 
be  passing  at  such  an  hour  of  the  night.  There  being  no 
reason  or  necessity  for  observing  such  precautions  as  those  pre- 
scribed by  the  ordinance  in  such  a  place,  it  would  be  giving  it  a 
most  unreasonable  construction  and  unnatural  application  to  hold 
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that  an  omission  to  observe  its  requirements  at  snch  time  and  place 
per  se,  and  standing  on  that  alone,  gave  a  right  of  action  to  the 
appellee.  This  view  is  entirely  sustained  by  authority,  and  we  re- 
fer to  1  Dillon  on  Municipal  Corporations,  section  319;  Myers «. 
Chicago,  Rock  Island  &  Pacific  R.  R.  Co.,  59  Iowa,  556,  and 
authorities  there  cited. 

The  facts  bearing  upon  the  ordinance  and  controlling  the  decision 
in  Myers's  case,  59th  Iowa,  are  very  similar  to  this  case.  Indepen- 
dent of  the  ordinance  the  case  falls  within  the  principles  and  ruling^ 
in  Burn's  case  and  Barnard's  case,  already  cited,  and  as  we  think 
the  ordinance  cannot  be  invoked  to  control  a  verdict  for  the  plain- 
tiff, it  is  clear  the  prayer  at  the  close  of  the  case  taking  the  case 
from  the  jury  ougut  to  have  been  granted.  "We  are  accordingly  re- 
lieved from  considering  the  other  mstructions. 

Judgment  reversed. 

.^___  • 

Uses  of  Track  as  Foot  path. — ^The  mere  fact  that  persons  living  in  the 
viciuity  of  a  railroad  have  become  accustomed  to  use  its  track  as  a  foot- 
path, and  have  done  so  without  objection  on  the  part  of  the  company,  does 
not  change  the  relative  rights  and  obligations  of  the  public  and  the  company. 
Bancroft  v.  Boston,  etc.,  R.  Co.,  97  Mass.  276;  Galena,  etc.,  R.  Co.  o. 
Jacobs,  20  111.  478;  Illinois,  etc.,  R.  Co.  e.  Godfrey,  71  111.  600;  Illinois, 
etc.,  R.  Co.,  V,  Hetherington,  88  111.  510;  Finlayson  t.  ChicHjiro,  etc.,  R.  Co., 
1  Dill.  579;  Yamall  v.  St.  L.,  K.  C.  &  N.  R.  Co.,  10  Am.  &  Eng.  R.  R.  Cas. 
726;  Nicholson  «.  Erie  R.  Co.,  41  N.  Y.  526;  Matze  t.  N.  Y.  Central,  etc., 
R.  Co.,*lHun(N.Y.),  417. 

But  see  Indianapolis  &  St.  L.  R.  Co.  «.  Galbreath,  63  111.  486. 

When  User  is  with  Permission  of  Company  Greater  Measure  of  Care  on  its 
Part  is  Required. — But  when  the  track  has  come  thus  to  be  used  as  a  foot- 
path with  the  permission  of  the  company,  the  duty  of  the  servants  of  the 
company  is  enhanced  to  so  run  their  trains  at  that  point  as  not  to  injure  parties 
upon  the  track.  Harty  c.  Contral,  etc.,  R.  Co.,  42  N.  Y.468;  Murphy  «.  Chi- 
cago, etc.,  R.Co.,  46  Iowa,  661;  s.  p,  88  Iowa,  589;  Kay  r. Pennsylvania  R  R. 
Co.,  65  Ps.  St.  269;  Pennsylvania  R  R  Co.  v.  Lewis,  79  Pa.  St.  38;  Illinois, 
etc.,  R.Co.  V.  Hammer,  72  111.  847 ;  Daley  v.  Norwich,  etc.,  R.Co.,  26  Conn.  591 ; 
Brown  v,  Hannibal  &  St.  Jo  R  Co.,  60  Ho.  461 ;  Sutton  v.  New  York,  etc., 
R.  Co.,  66  N.  Y.  248;  Donaldson  «.  Milwaukee,  etc.,  R  Co.,  21  Minn.  293; 
Kansas,  etc.,  R.  Co.  «.  Painter,  9  Kans.  620;  Davis  «.  Chicago  &  N.  W.  R 
Co.,  15  Am.  &  En^.  R.  R.  Cas.  424. 

Municipal  Ordinances  as  to  Speed  Inapplicable  In  Suburban  Parts. — 
3funicipal  corporations  have  a  right  to  regulate  the  running  of  trains  within 
their  limits  by  suitable  ordinances,  but  such  ordinances  must  be  reasonable 
in  order  to  be  valid.  Great  diminution  in  speed  or  other  extravagant  precau- 
tions cannot  be  required  outside  the  built-up  portion  of  the  city.  Meyers  9. 
Chicago,  R  L  &  P.  R  Co.,  57  Iowa,  555 ;  s.  c,  7  Am.  6s  Eng.  R  Cas.  406. 
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Keyseb 
Chicago  and  G.  T.  Ey.  Co. 

{Advance  Ca^j  Michigan,    May  6,  1885.)  * 

Where  a  child  two  and  a  half  years  of  ase  Btrays  upon  a  railroad  track,, 
and,  lying  down  thereon,  is  mistaken  for  a  Tog  of  wooa  by  the  engineer  and 
fireman  when  the  train  is  8000  yards  distant  and  could  readily  be  stopped, 
it  is  their  duty  to  slacken  the  speed  of  the  train,  and  avoia  injuring  the 
child,  and  if  they  fail  to  do  so,  the  company  will  be  liable  for  any  injury 
inflicted. 

In  an  action  for  negligently  running  oTer  a  child  on  its  track,  it  may  be 
ahown  that  the  railroad  company  failed  to  fence  its  tracks  as  required  by 
the  statute. 

Whether  the  parents  were  negligent  in  this  case  was  properly  a  questioa 
for  the  jury. 

Ebbob  to  St.  Clair. 

James  L.  Coe  and  Stevenson  &  Phillips  for  plaintiff  and  ap- 
pellant. 
E.  W.  Meddaugh  for  defendant. 

Shebwood,  J. — The  plaintiff  in  this  case  is  an  infant,  and  was- 
about  two  years  and  six  months  old  when  he  received  the  injaries- 
oomplained  of.  On  the  twenty-ninth  day  of  July,  1880,  the  de- 
fendant ran  one  of  its  passenger  trains,  composed  of  an  engine  and 
four  cars,  going  east  over  its  track  through  the  township  of  Kim- 
ball, in  the  county  of  St.  Clair.  The  plaintiff  and  his  parents  lived 
on  section  10  in  Kimball,  and  about  20  rods  south  of  the  railway,, 
on  a  private  way,  which  was  then  generally  used,  and  which 
oroaeea  the  railroad.  The  company's  track  was  unfenced,  and  the 
crossings  not  supplied  with  cattle-guards.  The  father  and  next 
friend  of  the  plaintiff  were  at  home  but  little,  and  worked  at  Port 
Huron.  His  family  consisted  of  his  wife  and  three  children — an 
infant,  the  plaintiff,  and  a  young  girl  about  five  years  old.  On 
the  day  above-named  the  mother  went  to  the  garden  some  distance* 
from  the  house  to  get  vegetables  for  the  family's  dinner,  leaving 
the  two  younger  children  at  the  house  in  charge  of  the  girl,  and 
during  her  absence  the  plaintiff  wandered  away  upon  the  defend- 
ant's track,  to  the  distance  of  a  half  or  three  quarters  of  a  mile  from 
the  house,  when  the  train  came  along,  running  at  a  speed  of  30  or 
35  miles  per  hour,  and  struck  the  plaintiff,  threw  him  off  the  track 
into  a  log  heap  20  or  30  feet  distant,  producing  very  serious  and 
permanent  injury  to  him.  The  train  hands,  not  being  able  to  as- 
certain where  or  to  whom  the  child  belonged,  took  him  on  board 
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the  train  and  carried  him  to  Port  Huron.     For  the  injuries  thus 
received  this  suit  was  brought. 

The  negligence  relied  upon  by  plaintiflf  for  a  recovery  against  tlie 
defendant  was — First,  the  company  ran  its  train  at  too  high  rate 
of  speed,  and  failed  to  keep  proper  lookout ;  second,  it  failed  to 
fence  the  road  as  required  by  statute;  third,  it  did  not  ring  the 
bell  or  sound  the  whistle  at  the  highway  crossing.  The  defendant 
denied  all  negligence  upon  its  part ;  denied  that  it  was  required  to 
fence  its  road  against  the  plaintiff;  and  claims  the  parents  were 
guilty  of  contributory  negligence  in  allowing  so  young  a  child  as 
the  plaintiff  to  go  upon  the  defendant's  track.  Upon  the  testi- 
mony given,  and  under  the  charge  of  the  court,  a  verdict  was 
obtained  by  the  defendant.  After  a  careful  review  of  the  case  and 
the  rulings  of  the  court,  we  do  not  think  the  judgment  in  this  case 
can  be  sustained. 

Upon  the  tiret  point  it  appear  that  the  country  at  the  place  and 
in  the  vicinity  of  where  the  accident  occurred  was  somewhat  low 
and  wet,  and  grown  up  to  brush  and  berry  bushes,  and  though 
spai-sely  settled,  was  occasionally  visited  by  persons  in  the  vicinity, 
and  othere  who  gathered  berries.  There  were  two  road  crossings 
within  three  quarters  of  a  mile  of  where  the  plaintiff  was  struck  by 
the  train.  The  engineer  of  the  train  was  sworn  on  behalf  of  de- 
fendant, and  gave  evidence  tending  to  show  that  the  train  was  run- 
ning at  the  rate  of  30  or  35  miles  per  hour ;  that,  with  the  number 
of  cars  composing  the  train,  it  could  not  be  stopped  in  a  less  dis- 
tance than  from  four  to  five  hundred  feet;  that  when  he  firet  saw 
the  plaintiff  upon  the  track  his  engine  was  from  3000  feet  to  2500 
feet  from  him,  and  he  resembled  a  stick  of  wood  lying  upon  the 
track ;  that  he  was  lying  down ;  that  when  he  first  discovered  that 
it  was  a  child  wliich  he  saw  his  engine  was  about  1200  feet  from 
the  plaintiff. 

Tlie  court  charged  the  jury  upon  this  point,  among  other  things, 
that  "at  the  point  where  the  accident  occurred  there  was  no  house 
in  the  immediate  vicinity  of  the  track,  but  it  was  swampy,  unoccu- 
pied land  on  either  side  of  the  road,  and  not  a  place  frequented  by 
<5hildren,  nor  mere  infants  of  the  tender  age  of  this  one  might 
reasonabl  V  be  expected  to  stroll  upon  the  track  ;  and  there  is  noth- 
ing in  evidence  warranting  the  assumption  that  employees  of  the 
defendant  were  required  to  keep  a  vigilant  lookout  in  this  locality. 
.  .  .  The  law  does  not  require  dainger-signals  to  be  given,  except 
at  public  crossings  or  places  frequented  by  persons,  or  where  they 
mav  be  expected  to  be,  and  no  one,  whether  young  or  old,  has  a 
right  to  walk  along  the  railroad  track,  or  use  it  as  a  highway,  and 
if  he  does  so,  he  must  take  the  consequences  of  his  acts.  .  .  . 
The  only  question  that  is  left  for  you  to  consider  and  determine  is 
whether  the  engineer  and  fireman  in  charge  of  the  engine  that 
stinick  this  chila,  after  they  discovered  him  and  realized  the  fact 
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that  he  was  of  that  aj^  that  he  was  possibly  helpless  to  take  care 
of  himself  and  get  on  from  the  track,  did  all  that  an  ordinary, 
pradent,  and  careful  engineer  and  fireman  should  have  done  under 
the  circumstances,  warning  the  child  of  his  danger  and  stopping  the 
train,  and  thereby  avoid,  if  possible,  killing  or  injuring  him." 

Upon  the  facts  appearing  upon  this  record,  and  which  are  un- 
disputed, the  law  as  laid  down  in  these  several  charges  was  not 
correct.  It  is  apparent  from  the  record  that  something  made  its 
appeai*ance  upon  the  track,  indicating  danger  a  long  way  ahead  of 
the  train,  and  evidently  in  a  locality  where  it  would  least  be  ex- 
pected. It  was  discovered  by  both  the  engineer  and  the  fireman. 
The  occurence  was  of  a  character  to  call  for  increased  vigilance  on 
the  part  of  defendant's  train-men  in  determining  the  character  of 
the  apparent  obstruction.  It  should  have,  at  least,  caused  the  en- 
gineer to  slow  down  the  speed  of  his  Engine  to  such  a  rate  that,  in 
approaching  it,  he  could  have  stopped  his  train,  if  necessary,  to 
prevent  injury  before  reaching  the  object  of  danger.  The  safety 
of  the  passengera,  as  well  as  that  of  the  plaintiff,  under  all  the  cir- 
cumstances, 1  think,  required  this  to  l>e  aone. 

The  evidence  also  presents  a  case  where  a  sharp  lookout  was  re- 
quired and  should  have  been  kept  by  the  employees  on  the  train.  I 
do  not  think  that  an  infant  boy,  only  two  years  and  six  months 
old,  walking  or  lying  down  upon  the  track  of  a  railroad,  becomes  a 
trespasser  to  the  extent  of  subjecting  himself,  without  the  right  of 
redress,  to  the  recklessness  or  negligent  acts  or  omission  of  the 
defendant,  by  which  he  is  deprived  of  his  health,  his  limbs,  or  his 
life.  TTnder  all  the  circumstances  stated  in  the  record,  I  do  not 
think  that  such  a  lookout  as  was  called  for  by  the  appearance  of 
the  child  upon  the  track  was  observed  by  the  train-men,  nor  that 
the  plaintiff  is  "  compelled  to  submit"  to  consequences  so  serious 
as  those  appearing  in  this  case,  because  he  strayed  upon  the  defend- 
ant's track,  when  the  injury  could  have  apparently  been  avoided 
by  proper  care  and  caution  exercised  by  defendant's  engineer;  nei- 
ther do  I  think  such  care  and  caution  ,was  shown  upon  the  part  of 
the  defendant.  The  charge  was  misleading  upon  this  point,  and 
prejudicially  so  to  the  defendant. 

The  next  subject  claiming  attention  is  that  relating  to  fences. 
Was  the  omission  of  the  company  to  fence  its  track  proper  matter 
to  be  taken  into  consideration  by  the  jury  upon  tiie  subject  of 
negligence  on  the  part  of  defendant '<  1  think  it  was,  and  that  the 
question  was  substantially  settled  in  this  court  in  the  case  of  Mar- 
cott  V.  Marquette,  H.  &  O.  R.  Co.,  47  Mich.  9;  s.  c.,4  Am  & 
Eng.  R.  R.  Oas.  548.  In  that  case  this  court,  in  speaking  of  the 
requirement  to  fence  the  track,  said  the  propriety  of  fencing  "  is 
explicitly  declared  (in  the  statute),  and  the  company  required  to 
use  diligence  not  to  incur  risks  from  the  want  of  it^.  And  again, 
when  the  same  case  was  before  this  court  (49  Mich.  99 ;  s.  c,  8 
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Am  &  Eng.  R.  K.  Cas.  806)  it  held  that  a  charge  to  the  jnrj  to  the 
effect "  that  if  a  coDstruction  of  a  fence  at  the  place  of  injury  would 
have  prevented  the  accident  and  saved  the  child,  then  it  was  neg- 
ligent in  defendant  not  to  have  had  a  fence  there,"  was  emineutfy 
fair,  referripg  to  the  charge  requested  by  plaintiffs  counsel. 

The  object  of  the  statute  requiring  the  company  to  fence  its 
track  was  to  prevent  injury  from  passing  trains  to  persons  and  ani- 
mals coming  upon  and  using  the  same,  and  when  an  injury  occurs 
without  fault  of  the  plaintiff  to  either  in  consequence  of  the  neg- 
lect of  the  company  to  maintain  the  required  fence,  it  must  be 
held  such  negligence  as  will  authorize  a  remedy.  The  child  in 
this  case  was  too  young  to  know  or  underetana  anything  of  the 
danger  or  consequences  of  going  upon  the  track  before  a  passing 
train,  and,  of  course,  no  wrong,  fault,  or  negligence  could  properly 
be  attributed  to  him  in  going  where  he  did,  or  in  doing  what  he 
did. 

The  statute  requires  the  defendant  to  fence  its  road  with  a  good 
fence,  four  and  one  half  feet  high.  It  seems  to  me  that  it  cannot 
be  successfully  contended  that  such  a  fence  would  not  have  been  a 
very  formidable  obstruction  to  the  child's  going  upon  the  defend- 
ant's right  of  way.  Tt  mav  have  been  sufficient  to  prevent  his  go- 
ing there  entirely,  and,  it  so,  evidence  of  the  negligence  of  the 
company  to  place  the  fence  there  was  competent  and  material. 

Counsel  for  plaintiff  requested  the  court  to  charge  the  jury  that 
"by  the  statute  it  is  made  the  duty  of- the  railroad  company  to 
fence  both  sides  of  its  track,  and  if,  for  want  of  proper  fences,  in- 
jury results  to  a  child,  it  was  negligence  on  the  part  of  the  com- 
pany to  fail  so  to  fence."  This  the  court  refused,  and  charged  the 
jury:  "  In  this  case  you  will  not  consider  any  evidence  in  regatd  to 
the  fact  that  there  was  no  fence  upon  the  sides  of  the  defendant's 
railroad."  I  think  the  charge  thus  given,  as  well  as  the  refusal  of 
the  court  to  charge  as  requested,'  were  both  erroneous. 

The  question  of  the  parents'  negligence  in  this  case,  under  the 
circumstances,  was  one  for  the  jury,  and  therefore  needs  no  fur- 
ther attention.  Neither  is  it  necessary  to  consider  the  third  ground 
of  negligence  relied  upon  by  plaintifiPs  counsel. 

For  the  errors  herein  stated  I  think  the  judgment  should  be 
reversed,  and  a  new  trial  granted. 

Persons  Lying  on  Trackt — Upon  the  question  of  the  duty  of  the  railroad 
com  pan  y  to  such  persons  see  note  to  Louisville  &  Nashville  R.  R.  Co.  9. 
■Greene's  AdmV,  infra. 

Fence  Laws  Applicable  in  Case  of  Injury  to  Cattle  only. — The  fence  laws 
are  generally  held  applicable  only  in  cases  where  cattle  are  killed  or  injured. 
They  are  ordinarily  held  to  have  no  relation  to  cases  of  injuries  to  children. 
L'Anglois  V,  Buffalo,  etc.,  R.  Co.,  19  Barb.  364;  Fitzgerald  v,  St.  Paul,  etc., 
R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  310;  Walkenhauer  v.  Chicago,  B.  &  O.  R. 
<Oo.,  16  Am.  &  Eng.  R.  R.  Cas.  490. 
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But  see,  contra,  Marcott  v.  Marquette,  H.  &  O.  R.  Co.,  47  Mich.  9;  8.  c, 
4  Am.  &  Eng.  R.  R.  Cas.  548;  8.  c,  49  Mich.  99;  8.  c,  8  Am.  &  EDg.  R.  R. 
Cas.  806. 


LomsYiLLs  AND  Nashyillb  K.  K.  Oo. 

V. 

Obeenb'b  Admikibtbatob. 

(Adwmee  Com,  Kentticky,    Fdntuiry  27,  1884.) 

A  boy  of  sixteen,  of  average  intelligence,  who  bad  all  his  life  lived  near  the 
line  of  a  railroad,  lay  down  upon  the  trestle-work  of  a  railroad  bridge  span- 
ning a  creek,  which  was  half  a  mile  from  a  public  crossing;  and  remained 
there  some  three  quarters  of  an  hour.  A  train  upon  the  railroad  track 
trayelling  at  an  ordinary  rate  of  thirty  to  thirty -IB  ve  miles  an  hour  on  a  down 
^rade  sounded  its  whistle  on  approaching  the  public  crossing  before  referred 
to,  and  then  continued  on  towards  the  bridge.  The  engineer  saw  the  boy , 
first  when  from  800  to  500  feet  off,  and  immeaiately  sounded  the  whistle  and 
applied  the  brakes.  The  train,  however,  ran  over  and  killed  the  boy  and 
went  on  some  distance  beyond  him  before  it  could  be  stopped.  In  an  action 
by  the  boy's  administrator  to  recover  damages  for  his  death,  the  court 
charged  in  substance  that  if  the  employees  of  the  road  were  negligent  in  not 
discovering  the  boy  on  the  track  in  time  to  avert  the  disaster,  the  railroad 
company  was  liable,  notwithstanding  the  negligence  of  the  boy  in  the 
premises. 

Beld,  that  the  instruction  was  error,  and  that  the  company  was  not  liable 
unless  its  servants  after  discovering  the  perilous  condition  of  the  boy  might 
by  the  exercise  of  ordinary  diligence  ana  care  have  prevented  the  injury. 

There  was  certainly  no  such  evidence  of  wilful  negligence  in  the  above 
as  would  entitle  the  plaintiff  to  recover  punitive  damages. 


The  CouBT. — ^Wash.  Green  as  administratorof  his  son  sued  ap- 
pellant for  ten  thousand  dollars  damages  on  the  ground  tliat  his  in- 
testate was  killed  by  the  wilful  neglect  and  carelessness  of  the  agents 
and  employees  of  the  road  in  running  its  train.  Tlie  action  is  two- 
fold in  its  character — to  recover  punitive  damages,  under  Section  8, 
Chapter  57,  Gen.  Stat.  ;and  compensatory  damages  under  Section  1 
of  the  same  chapter.  A  jury  trial  resulted  in  a  verdict  and  judgment 
for  $360,  to  reverse  which  this  appeal  is  prosecuted.  That  the  ver- 
dict was  contrary  to  the  evidence  was  relied  on  as  one  of  the  grounds 
for  a  new  trial,  but  is  not  here  assigned  for  error,  and  cannot  be 
inquired  into  under  the  general  and  indefinite  assignment  that  it 
was  error  to  overrule  the  motion  for  a  new  trial.  The  only  ques- 
tion presented  concerns  the  action  of  the  court  in  giving  and  re- 
fusing instructions.  A  careful  consideration  of  the  testimony  will 
satisfy  any  reasonable  mind  that  there  is  no  element  of  wilful  neg- 
ligence in  this  case,  and  the  court  should  not  have  given  any  in- 
fitniction  on  this  question.    It  is  contended  that  the  court  erred  in 
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expounding  the  law  as  to  ordinary  care  and  contributory  nedi- 
gence.  The  jury  were  told  in  substance  that  if  Green  came  to  Lis 
death  by  reason  of  his  own  negligence  in  being  on  the  track,  they 
should  find  for  the  defendant,  unless  they  believed  that  the  agents 
of  the  defendant  in  running  the  train  could  by  the  exerase  of  or- 
dinary care  have  discovered  the  boy  on  the  track,  and,  having  due 
regard  to  the  safety  of  the  passengers,  could  have  stopped  the  train 
in  time  to  avoid  the  collision,  in  which  latter  event  they  should  find 
for  the  plaintiff  compensatory  damages. 

The  proof  shows  tnat  appellee's  intestate  was  a  boy  about  six- 
teen years  old,  and  of  average  intelligence ;  that  for  several  years 
he  had  lived  within  a  few  hundred  yards  of  the  railroad ;  that  from 
one  half  to  three  quarters  of  an  hour  before  he  was  run  over  and 
killed  he  was  lying  diagonally  on  the  track,  between  the  rails,  on 
a  curve  in  an  open  field,  on  a  trestle  spanning  a  creek,  four  or  five 
feet  deep  and  fifteen  feet  wide — which  was  about  four  miles  from 
the  city  of  Henderson;  that  the  ti-estle  was  half  a  mile  beyond  the 
crossing  of  a  public  road  and  some  several  hundred  yards  north  of  a 
lane  separating  two  farms — a  neighborhood  passway  so  little  used 
that  trains  did  not  sound  their  wliistle  on  approaching  it ;  that  the 
train  that  killed  the  boy  left  the  city  of  Henderson  ten  minutes  late 
and  about  ten  minutes  past  ten  o'clock  a.m.,  and  was  composed 
of  three  passenger  care,  two  baggage  cars,  an  engine  and  tender ; 
that  when  the  boy  was  first  seen  by  the  engineer  the  train  was  be- 
tween the  public  road  and  lane  referred  to,  was  running' on  a  down 
grade  of  forty  feet  to  the  mile  and  at  a  speed  of  from  thirty  to 
thirty-five  miles  an  hour,  and  that  when  the  boy  was  discovercKl on 
the  track,  the  train  was  not  more  than  from  300  to  500  feet  from 
him ;  that  as  soon  as  the  object  on  the  track  was  discovered  by  the 
engineer  to  be  a  man,  he  gave  three  sharp  shrill  whistles  to  frighten 
him  from  the  track ;  that  as  soon  as  the  object  was  discovered  to  be 
a  man,  the  brakes  were  immediately  applied  to  stop  the  train;  that 
on  the  grade  and  running  at  the  speed  it  was — not  unusual — the 
train  could  not  have  been  stopped  with  safety  short  of  four  or  five 
hundred  yards ;  that  everything  was  done  to  stop  the  train  as 
speedily  as  it  could  have  been  done  with  safety;  that  the  train  ran 
over  the  boy,  going  beyond  him  some  four  or  five  hundred  yards 
before  it  was  stopped.  It  also  appears  that  in  crossing  the  public 
road  which  was  a  naif  mile  from  the  trestle,  the  usual  whistles  were 
sounded  and  loud  enough  for  a  pereon  on  the  trestle  to  hear,  and 
that  after  crossing  the  public  road  before  reaching  the  curve,  the 
train  passed  through  a  cut.  Under  this  testimony  it  seems  to  me 
the  court  erred  in  giving  to  the  jury  the  third  instruction.  If  the 
appellee's  intestate  was  guilty  of  negligence  which  resulted  in  his 
death,  no  recovery  can  be  had  unless  the  persons  in  charge  of  the 
train  were  aware  of  his  negligence,  and  after  discovering  him  on 
the  track  could,  by  the  exercise  of  proper  care  and  diligence,  have 
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avoided  the  injury.  The  instrnction  makes  the  failure  to  discover 
the  boy  on  the  track  an  element  of  negligence,  and  says  to  the  jury, 
in  effect,  that  the  plaintiff  was  entitled  to  recover  if  the  employees 
of  the  road  were  negligent  in  not  discovering  him  on  the  ti*ack  in 
time  to  avert  the  disaster,  even  though  his  death  might  have  been 
cansed  by  his  own  culpable  negligence  in  placing  himself  on  the 
track.  In  K.  C.  R.  R.  Co.  v  Dils,  4  Bush.  593  it  was  held  that  if 
an  injury  was  the  compound  result  of  negligence  on  both  sides,  the 
laintiff  could  recover  nothing  unless  the  defendant's  agents  saw 
lis  perilous  condition  and  might,  by  the  exercise  of  ordinary  dili- 
gence and  care, -have  prevented  the  injury  after  seeing  him.  In 
Paducah  &  Memphis  R.  R.  Co.  v  Hoehl,  12  Bush.  46,  the  court 
says,  in  discussing  the  case,  which  was  an  action  for  injuries  sus- 
tained by  a  girl  twelve  years  old,  at  a  crossing,  in  a  town  by  being 
run  over  by  a  passing  train:  ''  She  had  crossed  the  track  of  this 
road  nearly  every  day  for  some  time  prior  to  the  accident,  in  at- 
tending her  school  on  the  east  side  of  the  town,  and  it  was  her  duty 
to  take  notice  of  the  usual  and  customary  signals  given  by  trains 
on  their  approach,  and  if  such  signals  were  given  by  the  train  in- 
flicting the  injury  and  suflScient  to  warn  one  of  ordinary  diligence 
and  care  of  its  approach  and  the  danger  of  crossing  at  the  time, 
the  injury  is  the  result  of  her  own  negligence  and  she  is  without 
remedy  unless  the  jury  should  believe  that  those  managing  tlie 
train  were  aware  oi  her  negligence  and  after  discovering  lier  upon 
the  track  could,  by  the  exercise  of  proper  care  and  diligence,  have 
avoided  the  injury."  The  same  opinion  quotes  with  approval  the 
rule  laid  down  in  Shearman  &  Redlield  on  Negligence,  p.  25,  which 
coincides  with  the  doctrine  in  the  cases  cited. 

The  second  instruction  was  objectionable  because  it  leaves  out  of 
view  the  fact  of  the  intestate's  contributing  to  his  own  death  by 
being  on  the  track. 

No  other  substantial  error  is  perceived,  but  for  the  reasons  indi- 
cated the  judgment  is  reversed  and  cause  remanded  for  a  new 
trial. 

Duty  to  Parties  Lying  on  Traclc. — The  following  cases  are  somewhat  simi- 
lar in  facts  and  analogous  m  priDciple  to  that  above  reported.  Nashville, 
etc.,  R.  Co.  V,  Smith,  6  Heisk,  174;  0*Keefe  d.  Chicago,  etc.,  R.  Co.,  83 
Iowa,  467;  Richardson  ».  Wilmington  &  M.  R.  Co.,  8  Rich.  L.  (8.  C.)  120; 
Feldcr  «.  Louisville,  C.  A  C.  R.  Co.,  2  McMull  (S.  C),  403;  Herring  v. 
Wilmington  &  Raleigh  R.  Co.,  10  Ned.  (N.  C.)482;  ManbytJ.  Wilmington  & 
Weedon  R.  R.  Co.,  75  N.  C.  655 ;  Houston  &  T.  C.  R.  Co.  «.  Sympkins, 
6  Am.  A  Eng.  R.  R.  Cas.  11 ;  Meeks  «.  Southern,  Pac.  R.  Co.,  8  Am.  &  Eng. 
R.  R  Cas.  814;  Paducah,  etc.,  R.  Co.  v,  Letcher  12  Am.  &  En^.  R.  R.  Cas. 
61;  East  Tenn.,  &  Oa.  R.  R.  Co.  v.  Humphreys,  AdmV,  15  Am.  &  Eng. 
R.  R.  Cas.  472;  Dinwiddle  «.  Louisville  &  Nashville  R.  Co.,  15  Am.  &  Eng. 
&  R  Cas.  4^;  Eeyser  v.  Chicago  &  0.  T.  R.  Co.,  supra. 
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Am  &  Eng.  B.  R.  Cas.  806)  it  held  that  a  charge  to  the  jniy  to  the 
effect "  that  if  a  cooBtruction  of  a  fence  at  the  place  of  ininry  would 
have  prevented  the  accident  and  saved  the  child^  then  it  was  neg- 
ligent in  defendant  not  to  have  had  a  fence  there,"  was  emineiitlj 
fair,  referring  to  the  charge  requested  by  plaintiffs  counsel. 

The  object  of  the  statute  requiring  the  oonipan  j  to  fence  its 
track  was  to  prevent  injury  from  passing  trains  to  persons  and  ani- 
mals coming  upon  and  using  the  same,  and  when  an  injury  occurs 
without  fault  of  the  plaintin  to  either  in  consequence  of  the  neg- 
lect of  the  company  to  maintain  the  required  fence,  it  must  be 
held  such  negligence  as  will  authorize  a  remedy.  The  child  m 
this  case  was  too  young  to  know  or  undei*stand  anything  of  the 
danger  or  consequences  of  going  npon  the  track  before  a  passing 
train,  and,  of  course,  no  wrong,  fault,  or  negligence  could  properly 
be  attributed  to  him  in  going  where  he  did,  or  in  doing  what  be 
did. 

The  statute  requires  the  defendant  to  fence  its  road  with  a  good 
fence,  four  and  one  half  feet  high.  It  seems  to  me  that  it  cannot 
be  successfully  contended  that  such  a  fence  would  not  have  been  a 
very  formidable  obstruction  to  the  child's  going  upon  the  defend- 
ant's right  of  way.  Tt  may  have  been  sufficient  to  prevent  his  ff> 
ing  there  entirely,  and,  it  so,  evidence  of  the  negligence  of  tlie 
company  to  place  the  fence  there  was  competent  and  material. 

Counsel  for  plaintiff  requested  the  court  to  charge  the  jury  that 
"by  the  statute  it  is  made  the  duty  of  the  railroad  company  to 
fence  both  sides  of  its  track,  and  if,  for  want  of  proper  fences,  in- 
jury results  to  a  child,  it  was  negligence  on  the  part  of  the  com- 
pany to  fail  so  to  fence."  This  the  court  refused,  and  charged  the 
jury:  "  In  this  case  you  will  not  consider  any  evidence  in  regard  to 
the  fact  that  there  was  no  fence  upon  the  sides  of  the  defendant's 
railroad."  I  think  the  charge  thus  given,  as  well  as  the  refusal  of 
the  court  to  charge  as  requested,  were  both  erroneous. 

The  question  of  the  parents'  negligence  in  this  case,  under  the 
oircumstances,  was  one  for  the  jury,  and  therefore  needs  no  fur- 
ther attention.  Neither  is  it  necessary  to  consider  the  third  ground 
of  negligence  relied  upon  by  plaintiffs  counsel. 

For  the  errors  herein  stated  I  think  the  judgment  should  be 
reversed,  and  a  new  trial  granted. 

Persons  Lying  on  Track. — Upon  the  question  of  the  duty  of  the  railroad 
company  to  such  persons  see  note  to  Louisville  &  Nashville  R.  R.  Co.  v. 
■Greene's  AdmV,  infra. 

Fence  Laws  Applicable  in  Case  of  Injury  to  Cattle  only.— The  fence  laws 
are  generally  held  applicable  only  in  cases  where  cattle  are  killed  or  injured. 
They  are  ordinarily  held  to  have  no  relation  to  cases  of  injuries  to  children. 
L'Anglois  V,  Buffalo,  etc.,  R.  Co.,  19  Barb.  864;  Fitzgerald  v.  St.  Paul,  etc., 
R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  310;  Walkenhauer  c.  Chicago,  B.  &  Q.  R. 
<Co.,  16  Am.  &  Eng.  R.  R.  Cas.  490. 
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Bat  see,  contra^  Maroott  o.  Marquette,  H.  &  O.  R  Co.,  47  Mich.  9;  8.  c, 
4  Am.  &  Eng.  R.  R.  Cas.  548;  8.  c,  49  Mich.  99;  8.  c,  8  Am.  &  EDg.  R.  B. 
Gas.  306. 
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V. 

Obsenb's  Adminibtbatob. 

{Adotmee  Cote,  Kentucky.    February  27,  1884.) 

A  boy  of  sixteen,  of  average  intelligence,  who  bad  all  his  life  liyed  near  the 
line  of  a  railroad,  lay  down  upon  the  trestle-work  of  a  railroad  bridge  span- 
ning a  creek,  which  was  half  a  mile  from  a  public  crossing;  and  remained 
there  some  three  quarters  of  an  hour.  A  train  upon  the  railroad  track 
travelling  at  an  ordinary  rate  of  thirty  to  thirty -IB  ve  miles  an  hour  on  a  down 
grade  sounded  its  whistle  on  approaching  the  public  crossing  before  referred 
to,  and  then  continued  on  towards  the  bridee.  The  engineer  saw  the  boy , 
first  when  from  800  to  500  feet  off,  and  immediately  sounded  the  whistle  ana* 
applied  the  brakes.  The  train,  however,  ran  over  and  killed  the  boy  and 
went  on  some  distance  beyond  him  before  it  could  be  stopped.  In  an  action 
by  the  boy's  administrator  to  recover  damages  for  his  death,  the  court 
charged  in  substance  that  if  the  employees  of  the  road  were  Degligent  in  not 
discovering  the  boy  on  the  track  in  time  to  avert  the  disaster,  the  railroad 
company  was  liable,  notwithstanding  the  negligence  of  the  boy  in  the 
premises. 

Hdiy  that  the  instruction  was  error,  and  that  the  company  was  not  liable 
unless  its  servants  after  discovering  the  perilous  condition  of  the  boy  might 
by  the  exercise  of  ordinary  diligence  ana  care  have  prevented  the  injury. 

There  was  certainly  no  such  evidence  of  wilful  negligence  in  the  above 
would  entitle  the  plaintiff  to  recover  punitive  damages. 


Thb  CouBT. — ^Wash.  Green  as  administratorof  his  son  sued  ap- 
pellant for  ten  thousand  dollars  damages  on  the  ground  that  his  in- 
testate was  killed  by  the  wilful  neglect  and  carelessness  of  the  agents 
and  employees  of  the  road  in  mnning  its  train.  The  action  is  two- 
fold in  its  character — to  recover  punitive  damages,  under  Section  8, 
Chapter  57,  Gen.  Stat. ;  and  compensatory  damages  under  Section  1 
of  thesane  chapter.  A  jury  trial  resulted  in  a  verdict  and  judgment 
for  $360,  to  reverse  which  tliis  appeal  is  prosecuted.  That  the  ver- 
dict was  contrary  to  the  evidence  was  relied  on  as  one  of  the  grounds 
for  anew  trial,  but  is  not  here  assigned  for  error,  and  cannot  be 
inquired  into  under  the  general  and  indefinite  assignment  that  it 
was  error  to  overrule  the  motion  for  a  new  trial.  The  only  ques- 
tion presented  concerns  the  action  of  the  court  in  giving  and  re- 
fusing instructions.  A  careful  consideration  of  the  testimony  will 
satisfy  any  reasonable  mind  that  there  is  no  element  of  wilful  neg- 
ligence in  this  case,  and  the  court  should  not  have  given  any  in- 
struction on  this  question.    It  is  contended  that  the  court  erred  in 


100       LOUISVILLE,  ETO.,   B.   R.   CO.  V.  HOWARD'S  ADMB. 

tbe  proper  signal  of  the  train's  approach,  and  even  with  the  sig- 
nal given,  the  company  might  be  held  responsible  for  the  reck- 
less running  of  tue  train  at  the  crossing,  as  was  held  by  this 
conrt  in  the  case  of  the  Lonisville  &  Cincinnati  R.  R.  Co.  v.  Goetz, 
Administrator,  infra.  In  that  case,  the  right  to  the  nse  of  the 
road  at  the  crossing  was  mutual,  the  company  having  the  right 
to  run  on  it  with  its  trains,  and  the  intestate  the  riglit  to  cross 
the  track,  it  being  a  part  of  the  ordinary  highway.  In  the  char- 
acter of  case  cited  botn  parties  must  exercise  such  care  as  men  of 
common  prudence  and  intelligence  would  ordinarily  use  under 
such  circumstances.  In  the  case  before  us  tlie  company  had  the 
exclusive  right  to  the  use  of  the  road  at  the  place  where  the 
appellee's  intestate  lost  his  life,  and  we  see  no  reason  for  making 
the  company  responsible  unless  it  should  appear  that  those  in 
charge  of  the  tram,  after  discovering  the  condition  and  danger  of 
the  party  injured,  could,  by  the  exercise  of  the  proper  care,  have 
avoided  the  injury. 

The  error  comftiitted  by  the  court  below  is  embodied  in  instruc- 
tion No.  1,  given  at  the. instance  of  the  plaintiff,  with  reference 
to  the  rules  of  the  company,  and  for  that  reason  a  non-suit  was 
ordered. 

There  is  a  rule  of  the  company  requiring  "all  special  and 
irregular  trains,  whether  running  by  telegraph  orders  or  not,  must 
be  run  with  great  care,  and  whistle  sounded  one-half  mile  from  all 
abrupt  curves  and  obscure  highway  crossings,  and  when  approacli- 
ing  stations."  This  rule  was  read  to  the  jury  as  evidence,  against 
the  objection  of  the  appellant,  and  proof  introduced  conducing  to 
show  that  no  whistle  was  heard  at  the  curve,  or  at  any  other  time, 
until  it  reached  some  station  far  beyond  the  point  where  the 
accident  happened.  This  rule  of  the  company,  together  with  other 
rules  regulating  the  running  of  trains,  is  made  part  of  the 
record,  and  while  they  have  been  adopted  for  the  safety  of  the 
passengei^s  and  the  proper  running  of  the  trains,  and  to  notify 
those  who  have  the  right  to  the  use  of  any  part  of  the  road  of 
the  train's  approach,  the  rule  in  question  with  reference  to  blow- 
ing the  whistle  when  approaching  abrupt  curves  was  intended  to 
avoid  obstructions,  and  not  designed  for  the  protection  of  those 
who  are  so  reckless  of  their  own  lives  as  to  undertake  to  convert 
a  railroad  track  into  a  common  passway.  The  court  told  the  jnry 
that  it  was  the  duty  of  those  in  charge  of  the  train  to  blow  the 
whistle  at  abrupt  curves,  and  if  no  such  signal  was  given  when 
Howard  was  killed,  and  if  it  had  been  given  he  would  not  have 
been  killed,  tliey  must  find  for  the  plaintiff. 

This  instruction  should  not  have  been  given,  but  on  the  facts  of 
the  case,  as  presented  by  the  plaintiff,  a  verdict  for  the  defend«Hnt 
should  have  been  entered.  After  the  intestate  had  placed  his  life 
in  peril,  it  was  the  duty  of  those  in  charge  of  the  train,  when  made 
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aware  of  his  danger,  to  use  all  reasonable  means  at  their  command 
to  save  his  life;  but  neither  theen^neer  nor  the  fireman  were  re- 
quired to  know  or  to  anticipate  me  presence  of  any  intelligent 
hnman  being  on  that  part  of  the  road  at  eleven  o'clock  at  night.  The 
right  of  a  railroad  company  to  use  its  track  is  exclusive  of  the  public, 
except  where  they  have  the  right  to  cross  it,  or  where  its  uses 
in  a  reckless  or  improper  way  must  necessarily  endanger  the  lives  of 
those  whose  proximity  to  tlie  road  requires  the  exercise  of  care 
and  caution  by  those  running  railroad  trains.  In  passing  through 
cities,  towns,  or  places  where  persons  congregate,  greater  care  and 
cantion  must  be  exercised  than  on  that  portion  of  the  road  where 
hnman  beings  have  no  right  or  license  to  travel.  The  speed  with 
wiiich  the  train  is  propelled  in  such  a  case  cannot  be  said  to  ije 
wilful  neglect  on  the  part  of  the  company  as  to  one  who  volun- 
tarily places  himself  on  the  track,  and  is  injured  by  reason  of  his 
own  carelessness. 

To  adjudge  otherwise  would  be  to  convert  the  track  of  the  rail- 
way into  a  public  road  for  the  use  of  all  who  choose  to  go  upon 
it,  nor  is  it  negligence  of  a  less  degree  for  which  a  recovery  can  be 
had,  for  the  act  of  the  party  complaining  was  the  direct  and  prox- 
imate cause  of  the  injury.  It  is  evident  from  the  facts  before  us 
that  the  intestate  lost  his  life  by  placing  himself  in  such  a  position 
as  made  the  danger  to  himself  imminent,  and  but  for  such  reckless 
action  on  his  part  would  have  received  no  injury.  There  was  the 
absence  of  all  care  on  the  part  of  the  intestate  in  protecting  him- 
self against  the  danger,  and  while  it  was  the  duty  of  those  in 
charge  of  the  train  to  avoid  running  over  him,  and  to  exercise  even 
more  than  ordinary  care  for  that  purpose  when  apprised  of  the 
danger  to  which  he  was  exposed,  in  this  case  there  is  no  proof 
or  any  fact  from  which  an  inference  might  be  drawn  that  the  com- 
panv's  employees  knew  that  the  plaintiflPs  intestate  was  on  the 
track,'  nor  was  there  any  reason  upon  which  they  could  have  based 
the  belief  that  the  intestate  or  any  one  else  was  using  the  track  of 
the  road  as  a  passway  at  or  near  the  point  where  the  injury  was 
inflicted. 

The  plaintifPs  own  testimony  shows  gross  neglect  on  the  part  of 
the  int^tate,  and  thje  absence  of  any  neglect  on  the  part  of  the 
eoiployees  of  the  company. 

Rules  and  regulations  adopted  by  the  company  for  the  protec- 
tion of  its  passengers  and  trains  do  not  apply  to  trespassers  on  its 
road,  whose  own  wrongful  and  negligent  conduct  places  them  in 
danger,  and  the  only  obligation  or  duty  on  the  part  of  the  company 
or  its  emplovees  in  such  a  case  is,  when  made  aware  of  the  danger, 
to  avoid  inflicting  any  injury  if,  by  the  exercise  of  ordinary  dili- 
gence, thev  can  prevent  it. 

When  the  facts  are  conceded  upon  which  the  charge  of  negli- 
gence is  baaed,  it  then  becomes  a  question  of  law  as  to  whether  a 
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case  of  negligence  has  been  established,  and  the  plaintiff's  own 
testimony  failing  to  show  anj  cause  of  action,  the  court  belor 
should  have  instructed  the  jury  to  find  for  the  defendant.  The 
judgment  below  is  therefore  reversed  and  the  cause  remanded, 
with  directions  to  award  a  new  trial,  and  for  proceedings  consistent 
with  this  opinion. 

Rule  Requiring  Signals  not  Intended  for  Protection  of  Trespassers  on 
Tracks — A  rule,  ordinance,  or  statute  requiring  the  souDding  of  the  whistle 
or  ringlDg  of  a  bell  at  certain  points  will  not  be  construed  as  intended  for 
the  protection  of  trespassers  on  the  track,  and  a  failure  to  comply  with  such' 
rule,  ordinance,  or  statute  cannot  therefore  be  complained  of  by  such  tres- 
passers in  case  of  injury.  El  wood  c.  New  York,  etc.,  R.  Co.,  4  Hun,  808; 
Earty  «.  Central  R.  R  Co.,  42  N.  Y.  468;  O'Donnell  v.  Providence,  etc.,  R 
Co.,  6  R.  I.  211;  Holmes  v.  Central  R.  R.  &  B.  Co.,  87  Oa^593;  Philadel- 
phia,  etc.,  R.  Co.  «.  Spearen,  47  Pa.  St.  300;  Bell  «.  Hannibal  &  St  Jo  K. 
R.  Co.,  4  Am.  &  Eng.  R.  R.  Cas.  580;  Baltimore  &  Ohio  R  R  Co. «.  De- 
pew,  12  Am.  &  Eng.  R  R.  Cas.  64;  Rosenberger  €.  Grand  Trunk  R  Co.,  15 
AuL  ^  Eng.  R  R  Cas.  448.  But  see  Western  &  A.  R  Co.  e.  Jonefl^  8  AoL 
&  Eng.  R  R.  Cas,  267, 
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Fain. 
(12  B.  J.  Lea's  BepcrU  (Tenn,),  85.) 

Althouffh  a  person  be  injured  by  a  railroad  train  while  unlawfully  on  the 
track  of  the  road,  or  while  contributing  to  the  injury  by  his  own  carelessness, 
yet  if  the  injury  might  have  been  avoided  by  the  use  of  ordinary  care  and 
caution  by  the  railroad  company,  the  company  will  be  liable  in  damages, 
the  negligence  of  the  party  injured  being  taken  into  consideration,  by  way 
of  mitigation,  in  estimating  the  damages. 

It  is  not  error  to  charge  the  jury  thus  :  "You  are  the  sole  judges 
of  the  facts,  and  the  law  as  given  in  charge  by  the  court.  ^^  The  language, 
although  unusual  in  a  civil  case,  plainly  meaning  that  the  jury  must  xikt 
the  law  as  given  by  the  court,  and  be  the  judges  of  its  application  to  the 
facts. 

It  is  not  error  to  refuse  the  following  charge  :  '*  A  railroad  company  is 
not  liable,  where  no  evil  intent  or  wanton  conduct  appears,  for  injuries  by  its 
trains  to  intruders  who  undertake  to  use  the  track  for  some  business  pur- 
pose of  their  own,  or  to  persons  who  are  unlawfully  walking,  remaining 
upon  or  crossing  its  track.'* 

A  judge  cannot  be  put  in  error  by  not  doing  more  than  he  was  asked  to 
do,  when,  so  far  as  appears,  the  party  complaining  was  satisfied  at  the  time 
with  what  was  done ;  as  where,  when  a  written  proposition,  which  he  was 
requested  to  charge,  was  read  to  him  in  the  presence  of  the  jury,  and  he  said, 
''Let  the  jury  have  the  instruction  as  a  part  of  the  charge,"  without  formally 
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repeating  it  to  the  jury  as  a  charge.  A  charge  correct  in  itself  as  far  as  it 
goes,  but  not  complete,  is  no  longer  objectionable  if  the  omission  be 
supplied  by  the  adoption  by  the  court  of  a  special  request  directed  to  the 
omitted  point  or  matter. 

Appeal  in  error  from  the  Circuit  Court  of  Knox  County. 

W.  M.  Baxter  for  company. 

Jno.  Green  and  G.  W.  Pickle  for  Fain. 

Cooper,  J. — The  railroad  company  has  appealed  in  error  from 
a  verdict  and  judgment  a^inst  it  in  favor  or  Fain  for  damages  for 
a  personal  injury  to  him  from  a  moving  engine  and  tender,  result- 
ing in  the  loss  of  one  of  his  legs  above  the  ankle.  The  referees 
have  reported  in  favor  of  affirming  the  judgment,  and  the  company 
has  excepted  to  the  report. 

Fain  was  in  the  employment  of  a  business  house  at  Knoxville, 
his  duties  requiring  him  to  pay  some  attention  to  the  customers  of 
the  house  coming  in  by  the  railroad  trains.  On  the  night  of  the 
accident,  he  was  at  the  hotel  near  the  depot  until  the  night  train 
came  in  about  twelve  o'clock.  He  had  been  drinking  beer  alone, 
according  to  his  own  account,  somewhat  freely,  and  probably  beer 
mixed  with  some  spirituous  liquor.  At  any  rate,  ne  was  so  far 
under  the  stimulus  of  his  potations  as  to  stagger  in  his  walk.  He 
left  the  hotel  shortly  after  the  train  came  in,  and  after  having  ex- 
amined the  register  of  the  new  arrivals  for  acquaintances.  He 
seems  to  have  started  from  the  hotel  by  the  back  way  down  a  street 
parallel  to  the  railroad  goin^  west,  but  afterwards  returned,  and 
went  down  the  road-way  itself  in  the  same  direction,  walking  be- 
tween  the  rails.  The  night  was  dark  and  rainy,  and  there  is  proof 
tending  to  show,  and  the  jury  must  have  so  found  the  fact,  that 
while  Sius  walking  down  tne  track  he  was  struck  by  the  tender  of 
an  engine  backing  in  the  same  direction.  The  engine  and  tender 
had  come  in  with  the  train,  but  were  detached,  and  after  having 
been  rubbed  off  and  the  tender  filled  with  coal,  were  being  backed 
down  to  the  round-house  to  be  laid  by  for  the  night.  The  theory 
of  the  plaintiff  below  is  that  the  tender  came  upon  him  so  sudden- 
ly and  rapidly,  without  any  light  being  shown  and  without  the  bell 
bein^  rung,  that  he  was  unable  to  get  off  the  track  before  he  was 
struck.  The  theory  of  the  defence  is  that  the  plaintiff  had  gone 
to  sleep  on  some  plank  by  the  side  of  the  road  across  a  ditch,  and 
had  thrown  his  foot  upon  the  rail.  The  plaintiff's  own  testimony 
was  that  he  was  walking  on  the  track,  and  there  is  no  evidence  that 
he  was  lying  or  sleeping  as  claimed  by  the  company,  the  fact  being 
insisted  upon  only  as  a  reasonable  inference  from  the  circumstances. 
The  plaintiff  was  found  in  a  ditch  by  the  side  of  the  road,  with  his 
foot  crushed.  There  is  proof  that  the  road-way  of  the  company 
where  the  accident  occurred  was  used  by  the  people  at  all  hours, 
without  objection  by  the  company,  in  going  to  and  from  the  direo- 
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tioD  taken  by  the  plaintiff,  and  that  it  was  the  nearest  ronte  to  his 
destination  from  the  depot. 

The  errors  principally  relied  on  for  reversal  are  in  the  chai^  of 
the  court  to  the  jury.  The  trial  jndge  gave  first  a  general  charge, 
and  then  made  parts  of  his  charge,  four  out  of  five,  of  the  special 
requests  of  the  defendant  below.  The  error  which  should  reverse 
in  such  a  case  ought  to  be  positive  and  plain. 

The  first  objection  made  is  to  the  following  charge:  "If  you 
find  from  the  evidence  that  both  parties  were  guilty  of  some  neg- 
ligence, contributing  to  cause  the  injuries  to  plaintiff  as  alleged, 
but  different  degrees  of  negligence,  the  plaintiff  being  less  at  fault, 
and  guilty  of  the  less  degree  of  negligence,  the  law  is  that  such 
negligence  on  the  part  of  the  plaintiff  will  not  defeat  his  right  to 
a  recovery,  but  it  is  proper  matter  for  the  consideration  of  the  jury 
in  mitigation  of  damages." 

This  is  the  closing  paragraph  of  the  judge^s  general  charge 
upon  the  subject  of  negligence.  He  had  already  charged,  in  lan- 
guage not  excepted  to,  that  if  the  defendant  had  negligently  run 
.one  of  its  engines  and  attachments  over  the  plaintiff,  as  alleged  in 
the  declaration,  all  else  out  of  the  way,  the  plaintiff  would  be  enti- 
tled to  recover.  And  on  the  other  hand  that  if  the  injury  was 
caused  by  theplaintiff's  own  negligence,  he  would  not  be  entitled 
to  recover.  He  had  then  explained  to  the  jury  the  degree  of  cau- 
tion and  care  required  by  law  from  the  defendant  in  the  pur- 
suit and  management  of  its  business,  and  in  running  its  engines 
and  trains,  for  the  safety  of  third  persons.  He  had  also  explained 
to  them  the  diligence  and  caution  required  by  law  from  the  plain- 
tiff; without  the  exercise  of  which  he  could  not  recover.  He  then 
defines  contributory  negligence,  and  how  the  rights  of  the  parties 
would  be  affected  by  the  greater  or  more  immediate  negligence 
in  bringing  about  the  injury,  and  says  to  the  jury  that  if  they  find 
that  both  parties  were  in  equal  degree  guilty  of  negligence,  the 
plaintiff  would  not  be  entitled  to  recover.  Then  follows  the  clause 
excepted  to.  But,  in  a  charge  otherwise  full  and  free  from  excep- 
tion, this  was  only  saying  to  the  jury,  that  the  negligence  of  the 
defendant  which  is  not  the  proximate  cause  of  the  injury,  nor  such 
as  would  exclude  a  recovery  on  his  part,  may  nevertheless  be  taken 
into  consideration,  by  way  of  mitigation,  in  ascertaining  the  dam- 
ages. And  any  possible  defect  in  the  charge  was  fully  covered  by 
the  special  requests  of  the  defendant  made  a  part  of  it  by  the 
court,  and  which  the  defendant  must  have  intended  to  cover  every 
point  of  law  essential  to  its  defence. 

Negligence,  when  the  evidence  is  conflicting,  is  a  mixed  ques- 
tion of  law  and  fact,  the  fact  to  be  found  by  the  jury  upon  a  proper 
charge  of  law  by  the  court.  But  negligence  is  itself  often  not  a 
fact  which  is  the  subject  of  direct  proof,  but  an  inference  from 
facts  put  in  evidence.    And  negligence  may  be  disputed  when  the 
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faets  are  undisputed,  in  which  case  the  question  is  eminently  one 
for  the  jury  under  the  direction  of  the  court.  Whart.  Neg.,  sec. 
420.  The  principles  of  law  regulating  the  subject  are  well  settled 
in  this  State.  Where  a  person  uses  his  own  property  carelessly 
and  negligently,  without  a  reasonable  degree  of  care  and  caution 
not  to  injure  others  such  as  a  prudent  man  would  under  the  cir- 
cumstances have  observed,  especially  where  injury  was  likely  to 
•ensue,  he  will  be  civilly  liable.  And  this  upon  the  principle  that 
a  gross  disregard  of  the  interest  of  others  is  not  distinguishable, 
either  in  point  of  moral  guilt  or  evil  results,  from  a  malicious  in- 
tention to  injure.  If  a  party  by  his  own  gross  negligence  bring  an 
injury  upon  himself,  or  proximately  contribute  to  such  injury,  he 
cannot  recover.  Neither  can  he  recover  in  cases  of  mutual  negli- 
gence where  both  parties  are  equally  blamable.  But  although 
guilty  of  negligence,  yet  if  the  party  cannot,  by  ordinary  care, 
avoid  the  consequence  of  the  defendant's  negligence,  he  will  be  en- 
titled to  recover.  He  is  considered  the  author  of  the  injury,  by 
whose  firet  or  more  gross  negligence,  in  the  sense  of  proximate 
negligence,  it  has  been  eflEected.  Whirley  v,  Whiteman,  1  Head, 
€11;  Nashville  &  Chattanooga  R.  R.  Co.  v.  Carroll,  6  Heis. 
547,  367.  In  the  case  of  contributory  negligence,  .the  inquiry  is, 
whose  conduct  or  neglect  more  immediately  produced  the  wrong 
or  injury  done.  If  the  act  or  neglect  of  the  defendant,  then  for 
that  conductor  neglect  he  should  be  held  responsible.  If  the  in- 
jury was  caused  by  the  conduct,  or  was  the  immediate  result  of  the 
conduct,  of  the  plaintiflE,  to  which  the  wrong  of  the  defendant  did 
not  contribute  as  an  immediate  cause,  then  plaintiff  should  not  re- 
cover, but  should  bear  the  results  of  his  own  conduct  or  neglect. 
If  defendant  was  guilty  of  a  wrong  by  which  plaintiff  is  injured, 
and  plaintiff  was  also  in  some  degree  negligent  or  contributed  to 
the  injury,  it  should  go  in  mitigation  of  the  damages,  but  cannot 

J'ustify  or  excuse  the  wrong.  "The  principle  is,"  says  Freeman, 
r.,  "  the  mere  fact  that  one  pei'son  is  in  the  wrong  does  not  neces- 
earily  discharge  another  from  the  observance  of  proper  care  towards 
him,  or  the  duty  of  so  exercising  his  own  rights  as  not  to  do  him 
an  unnecessary  injury."  Dush  v.  Fitzhugh,  2  Lea,  307.  And  the 
rule,  that  the  carelessness  or  imprudence  of  the  injured  party 
miglit  be  considered  by  the  jury  in  assessing  the  damages,  has  been 
applied  in  cases  where  the  statutory  requirements  prescribed  in  the 
running  of  railroad  trains  have  not  been  observed.  Louisville  & 
Nashville  R.  R.  Co.  v.  Conner,  2  Baxt.  382.  The  mere  fact  that 
a  party  is  a  trespasser  will  not  prevent  him  from  recovering  for 
injuries  negligently  inflicted  by  another  which,  might  have  been 
averted  by  ordinary  and  proper  prudence  on  the  part  of  the  latter. 
And,  therefore,  although  a  person  be  injured  while  unlawfully  on 
the  track  of  a  railroad,  or  wliile  contributing  to  the  injury  by  his 
own  carelessness  or  negligence,  yet  if  the  injury  might  have  been 
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avoided  by  the  use  of  ordinary  care  and  caution  by  the  railroad 
company,  the  company  will  be  liable  in  damages  for  the  injury. 
Whart.  'Neg.,  §§  336,  388.  The  charge  of  the  trial  judge,  includ-^ 
ing  the  special  requests  made  a  part  tliereof,  is  in  accordance  with 
these  principles.  • 

It  is  next  insisted  that  the  court  erred  in  saying  to  the  jury : 
"  Tou  are  the  sole  judges  of  the  facts  and*  the  law  as  given  in 
charge  by  the  court."  The  argument  is  that  this  was  in  effect  say- 
ing to  the  jury  that  they  were  the  judges  of  the  law  as  well  as  the 
facts.  But  the  language  conveys  no  such  meaning.  On  the  con- 
trary, it  fairly  implies  tliat  the  jury  are  to  take  the  law  as  given  to- 
them  by  the  court  in  the  charge.  It  is  a  rather  unusual  expression 
to  say  in  a  civil  case  that  the  jury  are  the  judges  of  the  law  thus 
given,  borrowed  from  the  administration  of  the  criminal  law,  where 
tne  conclusiveness  of  a  general  verdict  in  favor  of  the  defendant 
virtually  makes  them  such  judges.  But  the  meaning  of  the  judge 
plainly  is,  by  the  form  of  expression,  that  you  must  take  the  law 
as  given  you  by  the  court,  and  be  the  judges  of  it  by  applying  the 
same  to  the  facts. 

The  plaintiff  in  error  complains  that  the  trial  judge  refused  to 
charge  his  fii-st  request  as  follows:  "The  defendant,  except  at 
crossings  established  by  law,  has  the  exclusive  right  to  its  track  at 
all  times.  It  is  not  required  to  anticipate  the  intrusion  of  wrong- 
doers. A  person  entering  without  right  on  the  coirvpany's  tract 
does  so  at  his  peril,  and  cannot  recover  for  injuries  suffered  by  him 
in  a  collision  with  its  engines,  except  when  it  inflicted  them  inten- 
tionally and  wantonly.  Its  duty  to  trespassers  is  only  the  negative 
one,  not  to  act  maliciously  or  with  obvious  disregard  of  conse- 
quences. It  is  not  liable  where  no  evil  intent  or  wanton  conduct 
appears,  for  injuries  to  intruders  who  undertake  to  use  its  track  for 
some  business  purpose  of  their  own,  or  to  pereons  who  are  unlaw- 
fully walking,  or  remaining  upon,  or  crossing  its  track."  But  thia 
is  clearly  not  the  law  in  this  State.  Even  without  reference  to  the 
provisions  of  the  statutes  regulating  the  conduct  of  railroads  in 
running  their  trains  within  the  limits  of  municipal  corporations,  or 
when  an  obstacle  appears  on  the  roadway,  the  proposition  is  not 
correct.  The  law  affords  a  party  a  remedy  by  civil  action  to  re- 
cover damages  for  an  injury  to  his  person  or  property,  caused  either 
directly  or  consequentially  by  the  negligence,  inadvertence,  or  want 
of  proper  precaution  on  the  part  of  another,  although  such  injury 
may  have  been  purely  accidental  and  unintentional.  The  mere 
lawfulness  of  the  act  from  which  the  injury  resulted  is  no  excuse 
for  the  the  negligence,  unskilfulness,  or  recKless  incaution  of  the 
party.  Tally  v.  Ayres,  3  Sneed,  677 ;  Weaver  v.  "Ward,  Hob.  134. 
Nor,  as  we  have  seen,  will  the  fact  that  the  injured  party  is  a  tres- 
passer deprive  him  of  the  right  of  action.  He  is  still  entitled  to 
recover  for  injuries  negligently  inflicted  by  another  which  might 
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liave  been  averted  ty  ordinary  and  proper  prudence  on  the  part  of 
the  latter.    Whart.  on  Neg.,  §  340  et  seq. 

It  is  very  true  that  a  person  walking  on  a  railroad  track,  unless 
under  contract  of  some  sort  with  the  company,  or  by  their  invita- 
tion, or  on  a  highway  crossing,  has  no  right  to  expect  that  the  road 
shall  be  kept  fit  for  travellers  so  walking,  and  though  he,  as  one  of 
a  general  body  of  citizens,  has,  without  opposition  from  the  com- 
pany, been  in  the  habit  of  using  the  track,  he  cannot  expect  adapta- 
tions to  be  made  in  running  the  trains  in  consequence  of  his  prob- 
able presence,  or  any  precautions  to  be  taken  to  meet  in  advance 
the  contingency  of  his  presence.  It  is  also  true  that  there  is  a  con- 
flict in  the  authorities  as  to  the  relative  rights  of  a  railroad  com- 
pany and  a  person  merely  permitted,  with  others,  to  use  its  track 
as  a  pathway.  Whart.  on  Neg.,  §  388a^ ;  Railroad  Co.  v.  Shearer,  68 
Ala.  672 ;  St.  Louis  R.  R.  Co.  v,  Galbreath,  1  Cent.  L.  J.  575 ; 
111.  Cent.  R.  R.  Co.  v.  Godfrey,  14  Am.  Law.  Reg.  290.  But  there 
is  nothing  in  the  charge  of  the  court  in  this  case,  or  in  the  requests 
made  by  the  defendant,  nor  in  the  facts,  to  take  the  case  out  of  the 
general  rule  as  above,  or  to  require  a  further  consideration  of  the 
authorities.  The  matter  of  the  special  instruction  having  been  em- 
bodied in  the  charge,  it  was  the  duty  of  the  defendant  to  see  that 
the  instructions  asked  were  strictly  correct.  Sommei-s  v.  Railroad 
Co.,  7  Lea,  201 ;  Rea  v.  State,  8  Lea,  356. 

The  next  objection  is  to  the  manner  in  which  the  trial  judge- 

fave  his  assent  to  the  propositions  of  law  he  was  specially  requested 
y  the  defendant  to  charge.  The  bill  of  exceptions  shows  that 
these  propositions  were  read  to  the  court  in  the  presence  and  hear- 
ing of  the  jury,  and  that  his  honor  said  as  each  was  read :  "  That 
instruction  can  go  to  the  jury  as  part  of  the  charge ;"  or  "  let  the 

4*ury  have  it  as  part  of  the  charge :"  or  words  oi  similar  import. 
The  objection  is  that  he  did  not  repeat  the  propositions  to  the  jury 
formally  as  a  part  of  the  charge.  But  there  was  no  request  to  do- 
this.  The  defendant's  counsel  was  satisfied  at  the  time  with  the 
assent  of  the  court  to  the  law  as  propounded  in  the  requests,  and 
these  requests,  which  were  in  writing,  were  no  doubt  handed  to 
the  jury.  The  trial  judge  cannot  now  be  put  in  error  by  not  doing- 
more  than  he  was  asked  to  do,  when,  so  far  as  appears,  the  defen£ 
ant  was  satisfied  at  the  time  with  what  was  done. 

Objection  is  also  made  to  the  following  clause  of  the  judge's- 
charge :  "  On  the  other  hand,  the  plaintiff  is  reauired  by  law  to 
have  exercised  at  the  time  of  the  alleged  injury  such  care,  diligence, 
and  caution  for  his  own  safety  as  a  person  of  ordinary  prudence  and 
caution  would  have  exercised,  situated  as  he  was  at  the  time  of  the 
alleged  injury,  and  if  his  neglect  to  exercise  such  care  caused  him 
injury,  the  law  is  he  can  recover."  The  objection  is  to  the  words. 
"  situated  as  he  was  at  the  time  of  the  alleged  injury,"  because,  it 
is  argued,  the  plaintiff  was  at  the  time  in  a  drunken  sleep  and  was 
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incapable  of  exercising  prudence  and  caution.  The  cliarge  was,  no 
doubt,  intended  to  apply  to  the  plaintiff  upon  the  theory  that  he 
was  walking  on  the  track,  and  is  unexceptionable  ad  far  as  it  goes. 
The  error,  if  error  there  be,  was  in  not  also  charging  upon  tlie 
theory  of  the  defendant  as  to  the  condition  of  the  plaintiff.  But 
the  omission  was  supplied  by  the  adoption  by  the  court  of  the  I'e- 
quest  of  the  defendant  directed  to  that  very  point,  namely :  ''  That 
if  the  accident  occurred  by  reason  of  the  dninkenness  of  the 
plaintiff  as  its  efficient  cause,  the  plaintiff  cannot  recover." 

Counsel  on  both  sides,  as  is  apt  to  be  done  in  cases  like  the  one 
before  us,  dwelt  largely  in  their  arguments  upon  the  vaiious 
aspects  of  the  facts.  But  the  facts  have  been  passed  upon  I)}-  tlie 
jury,  and  the  question  of  negligence,  when  it  is  to  be  infeired 
from  the  facts,  '"is  eminently  one  for  a  jury."  We  cannot  invade 
the  province  of  the  jury  when  there  is  any  evidence  to  sustain  the 
verdict^  and  it  is  not  pretended  that  there  is  no  such  evidence  in 
this  case. 

Confirm  the  report  of  the  referees,  and  affirm  the  judgment  of 
the  circuit  court. 

Analogous  Case. — The  reader  is  referred  to  East  TenD.,  Ya.,  &  Ga.  R.  R. 
Co.  V.  Humphreys,  Adm^r,  15  Am.  &  Eng.  R.  R.  Cas.  472,  and  annotation, 
with  full  citation  of  authorities  in  point  and  statement  of  the  peculiar  pro- 
visions  of  the  Tennessee  Statute. 


McAllister 

BUBLINGTON  A^D  N.  W.  Ry.  Oo. 

(AifMnce  Com  J  Iowa,     September  19,  1884.) 

Where  an  adult  person,  in  full  possession  of  mind  and  senses,  for  his  own 
•convenience,  walks  upon  a  railroad  track,  away  from  a  crossing^  where  he 
has  no  right  to  be,  while  it  would  be  the  duty  of  the  persons  operating  trains^ 
if  they  saw  him,  and  could  avoid  injuring  him,  to  do  so,  if  they  did  not  see 
him,  and  were  ignorant  of  his  dangerous  position,  they  would  not  be  bound 
to  look  out  to  save  him  from  injury ;  ana,  in  the  event  of  injury,  he  would 
not  be  entitled  to  recover,  and  the  jury  should  be  so  instructed. 

Appeal  from  Des  Moines  District  Court. 

This  is  an  action  for  a  personal  injury  which  the  plaintifi  alleges 
he  received  by  being  run  over  by  one  of  defendant's  trains.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for  the  plaintiff. 

Defendant  appeals. 

Kelly  and  Cooper  for  appellant. 

T.  J.  Trulock  and  J.  W .  C.  Jones  for  appellee. 


KEGLIGENOE — TBE8PA88BR8,  109 

KoTHsoGK,  J. — 1.  The  defendant  owns  and  operates  a  narrow- 

fauge  railroad  running  from  Burlington  to  Washington,  in  thia 
tate.  For  a  few  miles  out  of  the  city  of  Burlington  it  uses 
the  track  of  the  Burlington,  Cedar  Rapids  &  Northern  R.  R.  Co., 
which  is  of  standard  gauge.  It  is  enabled  to  use  this  track 
by  a  third  rail  laid  in  such  a  manner  as  to  make  the  proper  gauge 
for  its  engines  and  cars.  The  plaintiflE  was  injured  upon  this  part 
of  the  line,  and  the  evidence  leaves  the  question  in  doubt 
as  to  whether  it  was  a  train  of  the  defendant  company  or  of  the 
Burlington,  Cedar  Rapids  &  Northern  Co.  which  inflicted  the  in- 
jury. We  think  the  jury  was  warranted  from  tlio  evidence  in 
finding  that  it  was  the  train  of  the  defendant,  and  for  the  purposes 
of  this  opinion  this  fact  will  be  conceded. 

2.  At  the  close  of  the  introduction  of  the  evidence  the  defend- 
ant moved  the  court  to  instruct  the  jury  to  return  a  verdict  for 
the  defendant.  And  again,  after  the  argument  of  the  case,  in- 
structions to  the  same  effect  were  asked.  These  requests  were 
refused;  and  as  it  is  now  claimed  these  rulings  of  the  court 
were  erroneous  because  there  was  no  evidence  authorizins::  a  ver- 
diet  for  the  plaintiff,  it  becomes  necessary  to  set  out  the  facts 
of  the  case  somewhat  in  detail.  Thev  are  as  follows:  On  the 
evening  of  March  6,  1882,  the  plaintiff  started  to  walk  from  the 
city  of  Burlington  to  the  residence  of  his  father,  a  distance  of 
about  six  miles.  The  public  road  upon  which  he  travelled  crossed 
the  railroad  track  some  two  or  three  miles  from  the  cirv,  and, 
when  he  reached  the  crossing,  instead  of  keeping  on  the  public  road, 
he  walked  along  the  railroad  track  for  one  half  or  three  quarters  of 
a  mile.  The  two  roads  for  this  distance  were  close  together,  and, 
for  the  greater  part  of  the  distance,  ran  parallel.  When  he  reached 
a  point  where  the  roads  diverged,  he  left  the  railroad  track 
tod  attempted  to  reach  the  highway.  The  railroad  right  of  way 
was  fenced  with  a  barbed-wire  fence,  which  was  diflBcult  to  pass, 
and  the  plaintiff  went  back  on  the  railroad  track  and  walked  back 
towards  Burlington,  intending  to  leave  the  railroad  at  a  crossing 
some  distance  in  that  direction.  It  was  after  nightfall,  and,  while 
walking  back  towards  said  crossing,  a  train,  consisting  of  an  engine 
and  five  cars,  which  was  running  at  the  rate  of  13  to  15  miles  an 
hour,  came  down  from  the  north,  running  in  the  same  direction 
plaintiff  was  walking,  and  struck  and  ran  over  him,  by  which  he  was 
severely  and  permanently  injured.  It  is  conceded  that  the  head- 
light on  the  engine  was  burning,  and  that  it  could  liave  been 
plainly  seen  for  a  distance  some  2000  feet  from  the  point  where 
plaintiff  returned  to  the  track,  and  to  the  place  where  he  was  in- 
jured, and  the  wind  was  blowing  in  the  direction  which  the  plain- 
tiff was  travelling.  The  plaintiff  was  in  full  possession  of  the 
organs  of  sight  and  hearing,  and  it  is  not  claimed  that  he  was  im- 
becile or  in  any  manner  mentally  diseased.     The  evidence  concla- 
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lively  shows  that  the  engineer  and  other  employees  operating  the 
train  did  not  see  the  plaintiff,  and  did  not  knOw  of  the  accident 
until  the  next  day. 

The  foregoing  is  a  plain,  unvarnished  statement  of  the  facts 
in  the  case,  about  which  there  is  no  dispute.  We  think  that  it 
should  be  held,  as  matter  of  law,  that  the  plaintiff  has  no  right  of 
recovery.  It  is,  perhaps,  true  that  by  walking  upon  a  railroad 
track,  at  points  away  from  public  crossings,  pei'sons  are  not  tech- 
nically trespassers.  They  are  not  trespassers  in  the  sense  that  they 
Are  liable  to  actions  by  the  owners  of  the  road.  A  person  who 
for  pleasure  or  from  cariosity  enters  a  manufactory,  and  walks 
amontr  the  machinery,  and  ej^poses  himself  to  danger,  is  not  a 
trespiisser  in  a  legal  sense.  But  if  he  does  not  keep  out  of  the 
way  of  the  machinery,  and  is  injured,  he  cannot  recover,  because 
he  put  himself  in  a  place  he  had  no  business  to  be,  and  his  very 
presence  is  contributory  negligence.  So  where  an  adult  person, 
in  full  possession  of  mind  and  senses,  for  his  own  convenience, 
walks  upon  a  railroad  track,  away  from  a  crossing,  he  is  in  a  place 
where  he  is  not  invited,  and  he  has  no  right  to  demand  that  the 
persons  operating  trains  shall  be  on  the  lookout  to  save  him  from 
injury,  if  we  understand  the  plaintiff,  he  claims  that,  because 
the  view  was  unobstructed,  the  engineer  should  have  seen  him, 
and  avoided  injuring  him  by  some  signal  or  otherwise.  It  cannot 
be  denied  that  the  plaintiff  was  negligent.  He  permitted  a  train, 
which  was  in  full  view  for  2000  feet,  and  running  at  a  low  rate 
of  speed,  to  run  him  down  and  injure  him,  and  at  a  point  where 
he  had  no  right  to  be.  It  is  true  that  if  the  engineer  had  dis- 
covered that  plaintiff  was  on  the  track,  and  if  after  he  saw  that 
the  train  was  so  close  to  him  as  id  be  dangerous,  and  he  could 
have  avoided  the  injury  by  the  exercise  of  reasonable  care,  it  was 
duty  to  do  so.  Morris  v.  C.,  B.  &  Q.  Ry.  Co.,  45  Iowa,  29.  But 
as  lie  did  not  see  him,  and  was  ignorant  of  any  danger  to  the 
plaintiff,  it  was  not  obligatory  upon  him  to  look  out  for  him,  or 
warn  him  off. 

The  principles  we  here  announce  have  been  so  often  promul- 
gated by  this  and  nearly  all  other  courts  of  last  resort  in  this 
country  that  they  have  become  elementary.  A  citation  of  the 
numerous  cases,  would  be  a  work  of  supererogation,  and  in  closing 
this  opinion  we  cannot  better  express  our  views  than  to  repeat  the 
language  of  the  court  in  the  case  of  I.  C.  R.  R.  -y.  Hall,  72  111. 
222 :  "  It  is  negligence  for  a  person  to  walk  upon  the  track  of  a 
railroad,  whether  laid  in  the  street  or  upon  the  open  field,  and  he 
who  deliberately  does  so  will  be  presumed  to  assume  the  risks  of 
the  perils  he  may  encounter.  The  crossing  of  a  track  of  a  rail- 
road is  a  different  thing.  The  one  is  unavoidable,  but  in  *the 
other  case  he  voluntarily  assumes  to  walk  amid  danger  constantly 
imminent.  ...  It  was  shown  that  trains  passed  frequently.    No 
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prudent  man  would  expose  himself  on  that  part  of  the  road  with- 
out keeping  a  constant  and  vieilant  watch  for  the  approach  of 
trains.  This  appellee  did  not  do.  ...  If  a  party  will  not  exer- 
cise ordinary  care  for  his  personal  safety  he  ought  to  bear  the  con- 
sequences that  may  ensue." 

We  think  the  court  should  have  instructed  the  jury  to  return  a 
verdict  for  the  defendant. 

Reversed. 

Company  Owes  no  Duty  to  Trespassers  on  Railroad  Track. — A  railroad 
compauy  is  not  bound  to  keep  a  lookout  for  trespassers  walking  upon  the 
track.  When  such  parties  are  injured  by  a  passing  train  they  have  only 
themselves  to  blame,  and  cannot  recover  unless  the  servants  of  the  company 
have  been  negligent  after  becoming  aware  of  the  trespasser's  ])eril()us  posi- 
tion. Lafayette,  etc.,  R.  Co.  v.  Huffman,  28  Ind.  287;  Jeffersonville, 
etc.,  R.  Co.  V.  Goldsmith,  47  Ind.,  43;  Cincinnati,  etc.,  R.  Co.  v.  Eaton,  68 
Ind.  310;  Evansville,  etc.,  R.  Co.  v.  Wolfe,  59  Ind.  89;  Carroll  v.  Minne- 
soto,  etc.,  R.  Co.,  13  Minn.  30;  Donaldson  v.  Milwaukee,  etc.,  R.  Co.,  21 
Jdinn.,  293;  Herring  tJ.  Wilmington,  etc.,  R.  Co.,  10  Ire.  (N.  C.)  402;  Rail- 
road Co.  V.  Norton,  24  Pa.  St.  465;  Philadelphia  v.  Reading  R.  Co.  v.  Hum- 
mell,  44  Pa.  St.  375;  Northern  Central  R.  Co.  v.  State,  6  Am.  v.  Eng.  R.  R. 
Cas.  66;  Colorado  Cent.  R.  Co.  r.  Holmes,  8  Am.  &  Eng.  R.  R.  Cas.  410; 
Terre  Haute  &  Ind.  R.  R.  Co.  v.  Graham,  12  Am.  &  Eng.  R.  R.  Cas.,  77; 
Carter  v.  Columbia  &  S.  C.  R.  Co.,  15  Am.  &  Eng.  R.  R.  Cas.  422;  Balti- 
more  &  Ohio  R.  R.  Co.  v.  Depew,  12  Am.  &  Eng.  R.  R.  Cas.  64. 


Sohittenhelm'b  Administbateix 

V. 

Louisville  and  Nashville  R.  R.  Co. 

{Advance  Case,  Kentucky,     October  18,  1883.) 

A  farmer  turned  his  stock  loose  upon  the  track  of  a  railroad  on  Sunday, 
not  expecting  any  trains  to  pass.  Hearing  a  train  approaching,  he  got  upon 
the  track  to  drive  his  stock  off;  and,  although  the  train  was  in  plain  sight 
from  the  time  it  was  several  hundred  yards  off,  failed  to  escape  in  time,  and 
was  killed.  Eeld^  that  he  had  been  guilty  of  such  conduct  as  precluded  all 
right  of  recovery,  the  railroad  company  not  being  in  fault. 

The  Couet. — ^After  a  careful  reading  of  .the  testimony  in  this 
case,  we  see  no  reason  why  the  motion  for  a  non-suit  should  not 
have  prevailed.  That  motion  was  overruled  and  a  verdict  on  the 
merits  returned  for  the  defendant. 

The  jury  by  a  special  finding  said  that  the  company  was  not 
guilty  of  negligence,  and  that  the  deceased  caused  his  death  by  his 
own  folly.  He  had  turned  his  stock  from  his  own  premises  on 
Sunday  to  graze  upon  the  track  of  the  raih'oad,  under  the  belief 
that  no  trains  would  pass  on  that  day.  A  special  train  seems  to 
have  been  required,  and,  as  was  unusual,  made  its  appearance  near 
Walton  at  a  time  when  not  looked  for  by  the  deceased.    He  lost 
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bis  life  in  the  effort  to  save  his  stock,  or  to  prevent  injury  to  the 
train  by  reason  of  his  stock  being  upon  the  road.  He  knew 
the  train  was  approaching,  for  it  was  the  noise  of  the  train  that 
caused  him  to  drive  his  stock  from  the  road.  He  was  at  a  point 
where  there  was  no  crossing,  and  where  he  could  be  seen  by  those 
on  the  train  several  hundred  yards  off.  He  ought  to  have  realized 
his  danger,  while  the  employees  of  the  company  had  every  reason 
to  believe  that  he  would  leave  the  track.  In  fact,  when  seen  by 
the  employees,  he  was  not  on  the  ti*ack,  and,  if  on  it,  the  necessity 
for  lea;ving  the  track  was  so  apparent  that  any  i*ational  man  must 
have  supposed  that  the  deceased  would  have,  as  he  could  have 
done,  left  the  track  and  saved  his  life. 

The  proof  is,  that  as  the  train  approached  the  unfortunate  man, 
the  whistle  was  sounded,  and  put  down  brakes,  but  it  was  then  too 
late  to  save  him. 

The  unobstructed  view  of  the  man  and  the  road  was  of  itself 
convincing  to  those  running  the  train  that  the  man  would  leave 
the  track.  Nothing  was  done  to  stop  the  train  until  within  about 
one  hundred  and  twenty  yards  of  the  deceased;  thle  eniplovees 
believing,  as  they  had  a  right  to  believe,  that  he  would  leave  the 
road. 

The  conductor  was  not  compelled  to  stop  at  the  station,  or,  so 
far  as  the  deceased  was  concerned,  to  run  the  train  fast  or  slow. 
The  deceased  was  where  he  had  no  right  to  be,  and  in  the  exercise 
of  ordinary  care  and  judgment,  those  running  the  train  had  no 
right  to  apprehend  danger  to  the  deceased  under  the  circum- 
stances; and,  certainly,  there  is  no  case  of  wilful  neglect  shown 
by  the  appellant.  The  proof  conclusively  shows  that  the  death  of 
tne  appellant's  intestate  was  the  result  of  his  own  neglect. 

Judgment  affirmed. 


Foss  etal. 

V. 

CmoAGo,  M.  AND  St.  P.  R.  Co. 

{Adwmce  OoMj  Minnewta.     May  25,  1885.) 

A  railroad  company's  station  in  a  certain  town  was  in  a  cut.  The  track 
ran  alongside  a  freight  platform  also  in  the  cut.  The  station  agent  directed 
a  party  with  a  loaded  wagon  of  goods  to  be  delivered  to  the  company  as 
freight  to  drive  up  to  the  platform  partly  on  the  track.  While  so  doing  he  was 
run  over  and  injured  by  a  car  which  the  agent  had  previously  directed  to  be 
moved  upon  the  track.     Held,  that  the  company  was  liable. 

Appeal  from  a  judgment  of  the  District  Court,  McLeod  County. 
E.  S.  Alexander  for  respondents,  Alonzo  G.  Foss  and  others^ 
partners,  etc. 


KBGLMBVeX^LOADIMO  AND  UHI^ADIlie  VBBiGHT.    IIS 

A.  T.  Fiteh  and  W.  H.  Norris  for  appellant,  Chicago,  U.&BL 
P.  Ry.  Co. 

OiLFiLLAN,  C.  J. — On  both  the  questions  of  defendant's  and 
plamtifb'  negligence,  the  caae  was  fairly  one  for  the  jury.    It  ap- 

gian  tliat  aR>ng  the  south  side  of  defend^t's  freight  depot,  at 
rownton,  there  runs  a  narrow  platform  used  for  loading  and  un- 
loading freight,  and  receiving  it  for  transportation ;  that  along  thii 
platform  runs  a  side  track  so  near,  as  is  fair  to  infer  from  the  evi- 
dence,  that  a  horse  and  dray  could  not  be  driven  beside  the  plat- 
form without  being,  partly  at  least,  on  the  track;  that  the  track  ia 
in  a  cut,  so  that  to  a  horse  and  drav,  entering  at  one  end  of  the 
depot  to  drive  along  the  platform,  there  is  no  exit  except  by  driv* 
iog  through  to  the  other  end  of  the  depot.  It  is  eviaent,  there- 
fore, that  alongside  of  this  platform  is  a  dan^rous  place  for  teams 
to  be  when  there  are  cars  moving  along  this  track ;  that,  indeed, 
it  is  almost  inevitable  that  they  should  be  injured  by  any  car  pass- 
ing. There  was  a  car  loaded  with  lumber  standing  on  the  track 
not  far  from  one  end  of  the  depot,  there  bein^  a  down  grade  from 
where  the  car  stood  along  past  the  depot.  The  evidence  tends  to 
show  tliat  defendant's  agent,  in  charge  of  the  depot,  had  just  given 
the  owner  of  the  lumber  leave  to  run  the  car  by  hand  down  past 
the  depot  to  the  owner's  lumber-yard  for  the  purpose  of  unloading, 
when  the  plaintiffs'  servant,  driving  their  horse  and  dray  with  a' 
load  to  be  shipped  on  the  cars,  asked  the  agent  where  he  should 
deliver  the  loaa,  and  was  by  the  agent  directed  to  this  side  plat- 
form, and,  not  knowing  of  tne  leave  to  move  the  car,  drove  tliere 
accordingly.  If  the  jury  found  these  to  be  the  facts,  they  might 
well  find  that  defendant  was  negligent  and  plaintiffs'  servant  was 
net ;  for  it  was  the  clear  duty  of  the  agent,  knowing  as  he  did 
that  it  was  not  safe  for  a  team  to  be  beside  this  platform  when  a 
car  was  moving  along  the  track,  and  that  this  cai*  might  be  moved 
at  any  time,  not  to  send  plaintiffs'  servant  in  there  till  the  car  had 
passed,  or  to  see  to  it  that  the  car  did  not  move  till  he  unloaded 
and  got  out ;  and  plaintiffs'  servant  had  a  right  to  assume,  from 
the  direction  of  the  agent,  that  the  place  would  be  safe  for  a  rea- 
sonable time  for  him  to  drive  in,  unload,  and  drive  out,  and  hav- 
ing no  notice  that  the  car  was  about  to  be  moved  it  was  not  negli- 
gence in  him  to  act  on  such  direction ;  and  the  evidence  was  not 
such  as  to  require  a  finding  that  the  injury  was  in  any  wav  owing 
to  anything  done  on  omitted  by  the  servant  after  he  had  driven 
into  the  cut. 
Judgment  afiirmed. 
Berbt,  J.,  did  not  hear  this  case. 

AnalogoMs  Cases.— See  Watson  9.  Wabash,  St.  L.  4k  P.  R  Co.,  and  M^ 
with  caaei  cited,  infra. 

19A.AS.R.atf.-6 
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Watson 

V. 

Wababh,  St.  L.  and  P.  By.  Oo. 

{Adwxnee  Ocue,  Iowa.    April  24,  1886.) 

A  railroad  company  that  allows  cars,  without  waniing,  to  be  thrown  tIo- 
lently  back  against  other  detached  cars  that  are  being  unloaded,  whereby  a 
teamster  engaged  in  unloading  the  cars  is  injured,  is  guilty  of  negligenoey 
and,  in  the  a&nce  of  contributory  negligence  on  the  part  of  the  party  in- 
jured, is  liable  therefor. 

Appeal  from  Pottawattamie  District  Court. 

Action  for  a  personal  injury.  There  was  a  trial  to  a  jury,  and 
verdict  and  judgment  were  rendered  for  the  plaintiff.  The  de- 
fendant appeals. 

D.  H.  Soloman  and  B.  B.  Burnett  for  appellant. 

Mynster  &  Adams  for  appellee. 

Adams,  J. — 1.  After  the  introduction  of  the  evidence,  the  de- 
fendant asked  the  court  to  direct  the  jury  to  render  a  verdict  in 
its  favor.  This  the  court  refused  to  do,  and  the  defendant  assigns 
the  ruling  as  error.  Tlie  defendant  insists  that  the  evidence  not 
only  failed  to  show  negligence  on  its  part,  but  failed  to  show  a 
want  of  contributory  negligence  on  the  part  of  the  plaintiff. 

The  circumstances  under  which  the  injuiy  was  received  were 
substantially  as  follows :  The  plaintiff  was  a  teamster,  residing  at 
Council  Bluffs,  and  at  the  time  of  the  injury  was  engaged  in  that 
city  in  hauling  lumber,  for  the  Chicago  Lumber  Co,  from  the 
ears  on  the  defendant's  track  to  the  company's  lumber-yard. 
He  had,  just  prior  to  the  accident,  been  sent  by  his  employer  to  a 

{)articular  car  loaded  with  lumber,  with  instructions  to  transfer  the 
umber  to  the  company's  yard.  He  had  stationed  his  team  near 
the  car,  the  rear  of  his  wagon  being  towards  the  car,  and  had 
mounted  the  car,  and  had  loaded  from  the  car,  upon  the  wagon,  a 
small  portion  of  the  lumber,  when  he  undertook  to  dismount. 
While  dismounting,  his  foot  was  cauglit  and  crushed  between  the 
bumper  of  the  loaded  car  and  the  bumper  of  another  car  which 
had  been  standing,  detached,  about  18  inches  from  the  loaded  car. 
The  loaded  car  is  denominated  car  A,  and  the  other,  car  B.  The 
two  cars  were*  standing  upon  one  of  four  side  tracks,  where  cars 
were  accustomed  to  be  placed  for  the  purpose  of  being  unloaded. 
Car  B  was  was  propelled  against  car  A  by  another  car,  called 
**  Car  C,"  which  had  been  brought  in  by  an  engine,  and  had  been 
thrown  back,  detached,  against  car  B.    The  pmntiff  did  not  hear 
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the  approach  of  car  C,  and  was  not  in  any  way,  by  ringing  of  bell 
or  otnerwiBe,  warned  of  its  approach.  He  was  wariiea  of  the  ap- 
proach of  an  engine,  and,  while  he  did  not  know  that  it  was  com- 
ing in  on  his  track,  he  apprehended  that  it  or  a  car  might  be 
thrown  i^gainst  car  B,  and  that  that  car  miffht  be  thrown  against 
car  A.  The  engine  was  not  in  his  view  as  ne  stood  on  car  A,  his 
Tiew  being  obstructed  by  car  B.  But  the  warning  he  received 
caused  him  to  proceed  to  dismount.  In  attempting  to  dismount 
he  appears  to  have  been  actuated  in  part  by  a  regard  to  his  own 
safety  and  in  part  by  a  regard  to  the  safety  of  his  horses  and  wagon. 
The  ends  of  the  pieces  of  lumber  upon  the  wagon  were  almost  in 
contact  with  the  car  from  which  he  was  taking  the  lumber.  If  the 
horses  had  stepped  back,  the  lumber  on  the  wagon  would  have  been 
brought  in  contact  with  the  car ;  and  if  the  car  had  been  thrown 
hack,  as  it  was,  in  fact,  it  would  have  been  liable  to  injure  the 
wagon,  if  not  the  horses. 

The  plaintifTs  purpose  was  to  dismount  and  see  whether  a  car 
-or  engine  was  coming  in  on  his  track,  and  if  it  was  to  start  the 
horses  forward.  But,  unfortunately,  he  did  not  have  time.  Car 
•C  came  back  too  soon  for  him,  and  he  was  injured  in  the  act  of 
^dismounting.  The  engine,  of  the  approach  of  which  he  was 
warned  by  a  bystander,  does  not  appear  to  have  come  very  near 
him.  Car  C,  it  appears,  came  in  rapidly,  and  with  so  little  noise 
as  not  to  be  observed  by  him.  He  complains  that  the  de- 
fendant was  guilty  of  negligence  in  throwing  car  C  back  with  so 
much  force,  and  without  giving  warning  of  it.  The  defendant 
complains  that  the  plaintiff  was  guilty  of  negligence  in  attempting 
to  dismount  at  all,  and  also  in  his  mode  of  dismounting.  A  link 
projected  from  the  draw-head  of  car  B,  and  the  plaintiff,  in  at- 
tempting to  dismount,  placed  his  left  foot  on  the  link,  holding  on  to 
car  A,  and  intending  to  step  down  backward  upon  his  right  foot. 
But  before  he  could  reach  the  ground  his  left  foot  was  caught,  and 
lie  pulled  himself  up  again  and  remained  until  his  foot  could  be 
disengaged.  He  might  have  jumped  off  instead  of  attempting  to 
step  off,  but  he  appears  to  have  been  deterred  from  so  doing  by  the 
fact  that  the  ground  was  covered  with  broken  rook.  He  might, 
perhaps,  have  stepped  directly  from  the  bumper  of  car  A,  but  it 
was  not  very  long,  and  he  yielded  to  the  temptation  to  brace  him- 
self by  making  the  link  projecting  from  the  other  bumper  a  mo- 
mentary foot-rest.  He  might  have  swung  his  left  foot  out  beyond 
the  link,  and  rested  it  upon  the  bumper  of  car  B,  but  for  the  pin 
which  held  the  link.  He  did  not,  it  appears,  apprehend  an  imme- 
diate collision,  nor  greatly  apprehend  any  collision  at  all ;  and  if 
two  or  three  seconds  more  had  been  allowed  him,  he  would  doubtless 
have  alighted  in  safety.  If  he  is  to  be  justified  at  all  in  stepping 
upon  the  link,  it  must  be  because  he  was  to  use  it  only  as  a  mo- 
jnentary  resting-place,  and  did  not  apprehend  the  immediate  ap- 
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proach  of  anything.  Pofleibly  he  was  guilty  of  contributory  m  _ 
sence,  bat  we  are  not  impressed  that  it  was  so  clearly  so  that  we 
should  be  justified  in  declaring  it  to  be  so  as  a  matter  of  law.  It 
is  said,  however,  that  if  he  had  remained  upon  the  car  he  woold 
not  have  been  injured,  and  that  he  was  guilty  of  oontributonr 
negligence  in  not  remaining  there.  But  we  cannot  so  hold,  tf 
the  collision  had  been  apparently  imminent,  it  might  have  been  a 
close  question  as  to  whether  it  would  not  have  been  negligence  to^ 
attempt  to  dismount.  But  according  to  the  undisputed  evidence 
it  was  not  apparently  imminent,  nor  did  the  plaintiff  know  that  a- 
car  or  engine  was  approaching  on  his  track.  Me  apprehended  that 
it  might  be  so,  and  souj^ht  to  place  himself  where  he  could  see,  and 
take  care  of  his  team  if  necessary. 

One  fact  upon  which  the  deiendant  places  some  stress  remains- 
to  be  stated.  The  plaintiffs  son,  a  boy  about  11  years  old,  was  in  the 
wagon  assisting  his  father,  and  saw  the  car  approach  and  gave  no 
warning.  It  is  insisted  that  he  was  guilty  of  negligence,  and  that 
his  negligence  is  to  be  imputed  to  the  plaintiff.  But,  in  our  opin« 
ion,  this  would  be  carrying  the  doctrine  of  implied  negligence 
much  further  than  the  law  justifies.  Besides,  he  did  not,  probably,, 
know  that  his  father  was  going  to  dismount  until  he  saw  him  dis- 
mount, nor  observe  where  he  placed  his  left  foot  until  it  was  too 
late,  if  he  observed  it  at  all.  The  collision  occured  before  the 
plaintiff's  right  foot  reached  the  ground. 

We  come  next  to  consider  whether  there  was  any  evidence  of 
negligence  on  the  part  of  the  defendant,  and  we  have  to  say  that 
we  think  there  was.  Cars  should  not  without  warning  be  violently^ 
thrown  back  against  detached  cars  that  are  in  process  of  being  un- 
loadedJ  It  is  not,  perhaps,  entirely  certain  tnat  any  of  the  com- 
pany's employees  knew  that  car  A  ^as  being  unloadeo.  But  it  was- 
placed  where  it  was  for  the  purpose  of  being  unloaded.  The  com- 
pany's employees  knew,  or  should  have  known,  that  it  was  liable  to 
be  in  process  of  being  unloaded,  and  the  slightest  observation 
would  have  revealed  the  fact  that  it  was  being  unloaded. 

It  is  insisted,  however,  that,  even  if  it  were  true  that  the  defend* 
ant  became  liable,  the  plaintiff  is  not  entitled  to  recover,  because  he 
has  seen  fit  to  predicate  the  defendant's  liability  upon  certain  facts,, 
and  has  not  proved  the  existence  of  those  facts.  The  plaintiff  aver- 
red that  he  "  was  rightfully  there,"  and  "  with  the  knowledge  and 
consent  of  the  defendants.''  It  is  insisted  that  the  plaintiff  has 
not  proved  either  averment,  and  that  it  was  necessary,  to  entitle 
him  to  recover,  to  prove  both.  But,  in  our  opinion,  it  was  sufficient 
if  the  plaintiff  proved  that  he  was  rightfully  there,  and  that  the- 
company  was  negligent  even  though  it  may  not  have  known  that 
he  was  there,  and  may  not  have  expressly  consented  to  his  being^ 
there.  If  the  plaintiff  was  rightrully  there,  the  company  owed 
him  the  duty  of  such  care  as  is  necessary  for  me  safety  of  all  peiw. 
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souB  engaged  as  he  was;  and  it  is  not  for  the  company's  employees 
to  close  their  eyes  and  excuse  themselves  by  saying  that  they  did 
not  know  that  any  one  was  being  imperilled.  That  the  plaintiff 
was,  in  fact,  rightfally  there  appears  to  us  to  be  clear.  The  car 
had  been  placed  whera  it  was  for  the  purpose  of  being  unloaded 
by  the  owner  of  the  Inmber ;  and  the  owner  of  the  lumber  had 
«ent  the  plaintiff  to  unload  it. 

It  is  said,  however,  that  the  defendant  had  a  lien  upon  the  liim- 
'ber  for  freight,  and  that  no  one  had  a  right  to  remove  it  until  rho 
lien  had  been  discharged.  There  is  evidence  tending  to  show  tlinr 
the  freight  had  not  been  paid.  But  it  seems  to  be  certain  that  tlie 
•defendant,  in  its  dealings  with  the  Chicago  Lumber  Co.,  liad 
not  been  strict  in  demanding  the  freight  in  advance.  One  Holmes, 
the  representative  of  the  Cuica^o  Lumber  Co.,  testified  in  these 
words:  *'I  usually  paid  when  tlie  freight  bills  were  presented; 
■sometimes  I  got  the  lumber  before  the  bills  were  presented,  and 
sometimes  afterwards."  But  we  do  not  attach  very  much  import- 
ance to  this  evidence.  The  transaction  was  peculiar.  There  was 
-other  evidence  showing,  we  think,  conclusively  that  the  lien  was 
waived.  The  lumber  had  been  consigned  to  one  Deitz.  He  sold 
it  on  the  car  to  one  Mott,and  the  defendant,  by  direction  of  Deitz, 
notified  Mott  of  the  arrival,  and  Mott  receipted  for  the  lumber  and 
€old  the  same  to  the  Chicago  Lumber  Co.  Deitz  remained  liable 
for  the  freight,  and  paid  it  a  few  days  later.  We  think  that  taking 
from  Mott  a  receipt  for  the  lumber  was,  under  the  circumstances, 
a  waiver  of  any  claim  of  a  lien. 

2.  It  is  assigned  as  error  that  the  court  misstated  the  issue. 
The  instruction  assailed  is  in  these  words:  "  Whether  a  particular 
act  amounts  to  negligence  or  mismanagement  is  to  be  detennined 
very  largely  from  the  manner  in  which  it  is  done,  and  the  circum- 
£tances  surrounding  and  attending  it.  In  determining  this  ques- 
tion with  reference  to  the  present  case,  the  jury  must  consider  the 
nature  of  the  business  in  which  the  servants  of  the  defendant  were 
•engaged  at  the  tin^e  of  the  injury ;  whether  they  knew  or  had  any 
reasonable  ground  to  believe  that  the  plaintiff  was  in  such  position 
as  that  he  was  liable  to  be  injured  by  the  act  that  they  were  doing 
or  were  about  to  do ;  whether  any  precaution  was  taken  by  them 
to  avoid  or  prevent  the  injury  ;  whether  the  act  done  by  them  was, 
when  done,  under  the  circumstances  under  which  they  did  it,  cal- 
culated to  cause  an  injury  to  one  situated  as  plaintiff  was  situated 
at  the  time;  and  the  like  circumstances."  The  counsel  for  the  de- 
fendant, in  criticising  this  instruction,  say :  "  Whether  or  not  the 
acts  of  defendant  were  negligent,  was  to  be  determined  by  proof 
of  the  averments  made  in  the  petition,  and  not  by  proof  of  some- 
thing not  aveiTcd,  but  heard  of  for  the  first  time  in  the  charge  of 
the  court."  This  criticism  is  based  upon  the  idea  that  the  jury 
should  have  been  specially  instructed  that  to  justify  a  verdict  for 
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the  plaintiff  thej  should  be  able  to  find  that  the  plaintiff  wasrighfr 
fully  at  the  place  of  the  injury,  and  with  the  company's  kuowl^ge 
and  the  company's  consent.  But  in  our  opinion  it  would  have 
been  error  to  so  instruct.  If  the  evidence  had  shown  that  the 
plaintiff  was  a  trespasser,  then  it  may  be  that  the  company  did  not 
owe  him  any  duty,  unless  it  had  knowledge  of  his  danger.  On 
the  other  hand,  as  we  have  seen,  if  he  was  not  a  trespasser, — that  is. 
if  he  was  rightf uily  where  he  was, — the  company  did  owe  him  a 
duty,  and  was  responsible  for  n^ligence,  even  though  it  did  not 
know  he  was  there. 

In  our  opinion  the  averments  were  fuller  than  was  necessary. 
The  essential  averments  so  far  as  the  defendant's  negligence  and 
the  plaintiff's  freedom  from  negli^nce  are  concerned,  is  in  these 
words:  ^^  While  the  plaintiff  was  thus  upon  said  car  as  aforesaid, 
the  defendant,  through  the  negligence  and  carelessness  of  its 
agents  and  employees,  and  without  giving  the  plaintiff  any  proper 
and  due  notice  thereof,  and  time  to  move  away  from  said  car, 
began  to  switch,  shove,  push,  and  throw  with  their  locomotive  en- 
gine, in  a  careless  and  negligent  manner,  other  cars  back  to  and 
in  the  direction  of  the  said  car  upon  which  the  plaintiff  was  then 
and  there  employed  and  engaged  as  aforesaid,  by  reason  thereof 
one  of  said  cars  thus  thrown  and  pushed  came  in  the  direction  of 
aaid  car  on  which  plaintiff  was  thus  engaged,  .with  great  force  and 
violence ;  and  while  said  car  was  so  in  motion,  the  plaintiff,  nsing 
due  care  and  caution  on  his  part,  attempted  to  make  his  escape 
from  said  car  on  which  he  was  as  aforesaid,  and  in  which  he  would 
be  in  danger  by  reason  of  the  acts  aforesaid,  and  said  car  thus 
thrown  back  struck  a  car  standing  on  defendant's  track  a  short 
distance  from  the  aforesaid  car,  where  plaintiff  was  employed  as 
aforesaid,  and  pushed  the  cars  together  in  a  violent  manner,  and 
caught  the  right  foot  of  the  plaintiff  between  the  draw-heads  of 
the  cars  where  he  then  was,  .  .  .  without  any  fault  or  negligence 
on  his  part."  It  was  not  necessary  for  the  plaintiff  to  go  further 
than  tills,  and  aver  all  the  facts  and  circumstances  tending  to  lead 
to  the  same  conclusion,  nor  was  it  necessary  for  the  court  to  in- 
strnct  specifically  upon  unnecessary  facts  and  circumstances 
averred. 

The  court,  in  a  previous  instruction,  had  set  out  the  plaintifPs 
claim  substantially  in  accordance  with  the  averments  above  set 
forth.  It  also  had  set  out  the  defendant's  denial,  and  had  instructed 
in  these  words:  "  Under  this  issue  the  burden  is  on  the  plaintiff  to 
establish  the  following  ultimate  facts:  (1)  That  the  injuries  of 
which  he  complains  were  occasioned  by  the  mismanagement  or 
negligence  of  the  servants  or  employees  of  the  defendant;  and  (3) 
that  he  did  not,  by  any  negligence  or  want  of  care  on  his  own  part, 
oontrihute  to  the  injury;  (3)  if  he  has  established  each  one  of 
fliese  propositions  by  a  fair  preponderance  of  the  evidence  he  is- 
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entitled  to  recover ;  if  he  has  not  done  this,  you  must  find  for  the 
defendants."  The  court  then  proceeded  to  instruct  the  jury  in  an 
explanatory  way,  and  gave  the  instruction  first  set  out  above  as  the 
one  objected  to.  In  this  instruction  the  jury  was  not  expressly 
told  that  it  was  necessary  for  them  to  be  able  to  find  that  the 
plaintiff  was  rightfully  where  he  was,  nor  that  they  should  be  able 
to  find  that  the  defendant  had  knowledge  of  the  plaintiff's  where- 
abouts. But  the  essential  grounds,  it  appears  to  us,  had  already 
been  covered ;  and,  so  far  as  the  affirmative  character  of  the  ex- 
planatory instruction  is  concerned,  the  only  proposition  pointed 
out  which  it  is  claimed  is  erroneous,  is  that  wherein  the  jury  was 
instructed  that  they  might  consider  whether  the  defendant  '*  had 
any  reasonable  ground  to  believe  that  the  plaintiff  was  in  such 
position."  It  is  said  that  there  was  not  only  no  such  issue,  but 
that  the  issue  was  precluded  by  the  averment  that  the  defendant 
had  actual  knowledge. 

In  our  opinion,  if  the  instruction  was  erroneous  by  reason  of  the 

f  reposition  in  question,  it  was  too  favorable  for  the  defendant, 
t  was  not  necessary  that  the  defendant  should  have  reasonable 
ground  to  believe  that  the  plaintiff,  in  particular,  was  engaged  in 
unloading  the  car.  It  was  sufficient  if  it  had  reasonable  ground 
to  believe  that  some  one  might  be  rightfully  so  engaged,  and  it 
was  competent  to  show  this  under  the  allegations  of  negligence 
above  set  out ;  nor  was  the  plaintiff  precluded  from  proving  these 
allegations  because  he  had  alleged,  in  addition,  that  the  defendant 
had  actual  knowledge. 

3.  Another  instruction  is  assailed  on  the  ground  that  it  contains 
a  misstatement  of  an  issue.  The  plaintiff  averred  that  'Mt  became 
necessary  for  him  to  haul  from  the  cars  of  the  defendant  certain 
lumber  that  had  been  transported  to  some  person  who  sold  the 
same  on  the  defendant's  tracK  to  the  plaintiff's  employer."  The 
court  stated  to  the  jury  that  the  plaintitt  "  alleges  that  in  the  course 
of  his  employment  it  became  his  duty  to  remove  certain  lumber 
which  defendant  had  transported  for  his  employer."  It  is  said  that 
there  was  a  misstatement  as  to  the  party  for  whom  it  was  alleged 
that  the  lumber  had  been  transported.  But  the  question  as  to 
whom  the  lumber  was  originally  transported  for  was  not  an  essen- 
tial one.  The  plaintiff's  employer  had  become  entitled  to  it  by 
purchase  on  the  track.  That  was  the  essential  fact.  The  variance 
between  the  plaintiff's  allegation  and  the  instruction  appears  to  us 
to  be  wholly  immaterial. 

4.  The  court  gave  an  instruction  in  these  words :  "  If  the  cars 
between  which  tlie  plaintiff  was  injured,  at  the  time  he  attempted 
to  climb  down  between  them,  stood  at  some  distance  apart,  and 
there  was  no  reason  to  apprehend  that  they  were  about  to  be 
pushed  together,  the  act  of  putting  himself  between  them  cannot 
be  negligent."     The  defendant  complains  of  this  instruction  be- 
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«aii8e  the  specific  negligenoe  insisted  upon  did  not  consist  so  much 
in  patting  nimself  in  a  general  way  between  the  cars,  as  in  resting 
his  foot  where  it  was  liable  to  be  caught.  The  defendant  contends 
that  it  is  not  necessarily  negligence  to  pat  one's  self  between  cars 
which  are  aboat  to  be  pushed  together,  and  the  implication  of  the 
instruction  is  that  it  would  be.  nxxt  if  this  is  so,  then  the  instruc- 
tion is  too  favorable  for  the  defendant.  Again,  if  the  jury  felt 
eontrolled  by  the  implication,  they  must  have  found  that  the 
plaintiff  had  no  reasonable  ground  to  believe  that  the  cars  were 
about  to  be  pushed  together ;  and  if  he  had  not,  he  could  not  be 
said  to  be  negligent  in  using  the  link  as  a  momentary  foot-place  in 
stepping  to  the  ground.  We  do  not  see  how  an  instruction  could 
have  been  drawn  upon  this  point  that  would  have  been  satisfactory 
to  the  defendant,  unless  it  were  to  the  effect  that  it  is  negligence 
in  dismounting  from  a  car  to  step  upon  a  link  projecting  from  the 
draw-head  of  a  dead  car  near  by,  even  as  a  momentary  resting- 
place,  and  when  there  is  no  reasonable  ground  for  believing  that 
the  car  is  to  be  disturbed,  and  where  the  character  of  the  ground 
and  other  circumstances  are  such  as  to  seem  to  make  that  mode  of 
dismounting  the  safest.  In  our  opinion  the  instruction  given  is 
not  erroneous. 

The  views  which  we  have  expressed  cover,  we  think,  8ul>- 
fitantially  the  errors  assigned  and  argued,  and  the  judgment  must 
be  affirmed. 

Duty  of  Railroad  Company  to  those  Loading  or  Unloading  Carst — A 
railroad  company  is  bound  to  exercise  active  diligence  to  prevent  injury  to 
those  who  are  lawfully  at  work  upon  its  track  or  about  its  premises  engaged 
in  loading  or  unloading  cars,  or  other  legitimate  employment.  Barton  v.  New 
York,  etc.,  R.  Co.,  66  N.  Y.  660;  Stinson  v.  New  York,  etc.,  R.  Co.,  32  N.  Y. 
833;  Qoodfellow  u.  Boston,  etc.,  R.  Co.,  106  Mass.  461;  Haley  v.  New  York, 
etc.,  R.  Co.,  7  Hun  (N.  Y.),  84;  Baltimore,  etc.,  R.  Co.  «.  State,  33  Md.  542; 
McWilliams  tJ.  Detroit,  etc..  Mills  Co.,  31  Mich.  274;  Union  Pacific  R.  Co.  t. 
Harwood,  15  Am.  &  Eng.  R.  R.  Cas.  494. 

How  Far  such  Parties  Bound  to  be  on  their  Guard, — Such  parties  have 
a  right  to  rely  to  a  certain  extent  upon  the  protection  of  the  railroad  com- 
pany, even  if  they  are  so  engrossed  in  their  work  as  not  to  heed  the  approach 
of  trains.  Schultz  v.  Chicago,  etc.,  R.  Co.,  44  Wise.  638;  Qoodfellow  r. 
Boston,  etc.,  R.  Co.,  106  Mass.  461;  New  Orleans,  etc.,  R.  Co.  v.  Bailey,  40 
Kiss.  395. 

But  see  Besel  u.  New  York,  etc.,  R.  Co.,  70  N.  Y.  171;  Valtez  t?.  Ohio, 
etc.,  R.  Co.,  85  111.  500;  Illinois,  etc.,  R.  Co.  v.  Weldon,  52  111.  290;  Fletcher 
«.  Boston,  etc.,  R.  R.  Co.,  1  Allen,  9;  Chicago,  etc.,  R.  Co.  v,  Clark,  11  Ch. 
L.  N.  11.  In  all  of  which  cases  contributory  negligence  was  imputed  to 
parties  engaged  as  above. 

Dangerous  Positions  Designated  by  Company's  Servants. — Persons  en- 
gaged in  loading  and  unloading  freight  have  a  right  to  occupy  any  position 
designated  by  the  company's  agent,  no  matter  how  perilous,  and  may  rely 
upon  the  company  performing  its  duty  as  to  them.  Alleghany  Valley  R.  R. 
Co. «.  Findley,  6  Cent.  L.  J.  276;  Newson  tJ.  New  York,  etc.,  R.  Co.,  29 
N.  Y.  383;  Fobs  et  al.  v,  Chicago,  M.  &  St.  P.  R.  Co.,  supra. 

But  see  Chicago  v.  Clarke,  70  111.  276. 
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Dahl,  Adm'r,  etc., 

^• 
Milwaukee  Cmr  Ey.  Co. 

(Advance  OoM^WUeormn.    Mank^X,  1885.) 

Upon  ezamination  of  the  eridence  in  this  case,  held^  that  it  was  not  con- 
clusively shown,  either  that  the  driver  of  the  street  car  which  ran  over  and 
killed  plaintiflTs  child  was  not  guilty  of  negligence,  or  that  the  mother  of 
the  child  was  guilty  of  contributory  negligence  in  leaving  it  in  charge  of  its 
brotl^er,  13  years  old,  while  she  went  out  to  obtain  family  supplies,  and  that 
the  court  erred  in  not  submitting  these  questions  to  the  jury,  and  in  direct- 
ing a  nonsuit. 

Appeal  from  County  Court,  Milwaukee  County. 

May  26,  1883,  a  daughter  of  the  plaintiff,  aged  four  years  and 
four  months,  was  run  over  by  one  of  the  cars  of  the  aefendant 
company  at  or  near  the  interaection  of  Walnut  and  Tenth  streets, 
in  the  city  of  Milwaukee,  causing  her  death.  The  plaintifE  has 
been  duly  appointed  administrator  of  the  estate  of  his  deceased 
daughter,  and  brin^  tliis  action  to  recover  damages  for  such  kill- 
ing, alleging  that  the  death  of  liis  intestate  was  caused  by  the  neg- 
ligence of  the  defendant,  and  of  the  driver  of  the  team  which  drew 
such  car.  iThe  cause  was  tried  before  the  court  and  a  jury,  and  at 
the  close  of  plaintiflE's  testimony  tlie  court  granted  a  compul- 
sory nonsuit.  A  motion  for  a  new  trial  was  denied,  and  judgment 
against  the  plaintiflE  for  costs  was  entered,  pursuant  to  the  nonsuit. 
Plaintiff  appeals  from  such  judgment.  The  testimony  introduced 
on  the  trial  tended  to  show  the  following  facts :  The  plainti£E, 
with  his  family,  consisting  of  his  wife  and  six  children,  lived  on 
the  south  side  of  Walnut  Street,  near  its  intersection  with  Tenth 
Street,  and  had  resided  there  for  several  years.  The  plaintiff  is  a 
laboring  man,  and  on  the  afternoon  of  the  death  of  his  child  was 
at  work  away  from  home.  His  oldest  son,  aged  17,  was  at  work 
in  his  house,  up-stairs,  making  cigai*s.  The  next,  aged  15,  was  at 
work  in  another  portion  of  the  city.  Another  son,  Peter,  aged  13, 
was  at  home.  The  motlier,  desiring  to  leave  the  house  for  the  pur- 
pose of  obtaining  supplies  for  the  family,  took  the  deceased  from 
the  house  and  put  her  in  the  charge  of  JPeter,  who  was  sitting  on 
the  steps  in  front  of  the  house,  contiguous  to  the  sidewalk  on  the 
south  side  of  Walnut  Street.  The  mother  then  went  upon  her 
errand.  The  little  girl  sat  by  the  side  of  Peter  on  the  steps,  and 
he  talked  and  played  with  her  for  a  time.  In  a  short  time  there- 
after she  was  missing.  Peter  made  immediate  search  for  her  in 
the  house  and  upon  the  premises,  and  just  as  he  returned  to  the 
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front  of  the  house  and  called  her,  the  accident  happened.  The  ear 
which  ran  over  her  was  moving  from  the  west  on  Walnut  Street 
towards  Tenth,  on  a  descending  grade,  the  team  going  at  a  brisk 
trot.  The  child  was  run  over  near  the  usual  crossing  of  Tenth 
Street,  on  the  south  side  of  Walnut.  There  are  double  ti*acks  of 
railway  along  Walnut  Street.  The  child  was  going  north,  and  was 
run  over  on  the  south  track.  The  attention  of  the  driver  was 
partly  diverted  at  the  time  in  making  change  for  a  lady  passenger, 
but  he  saw  the  child  on  the  track  a  short  distance  ahead  of  his  team 
and  used  eflEorW  to  stop  the  team,  but  did  not  succeed  in  doing  so 
in  time  to  save  her. 

The  foregoing  are  the  main  facts  which  the  testimony  tended 
to  prove.  There  was  testimony  of  many  other  facts  and  circum- 
stances having  some  bearing  upon  the  questions  of  negligende  in- 
volved in  the  case,  but  it  is  deemed  unnecessary  to  state  them. 

Austin  &  Runkel  for  appellant. 

Rogers  &  Mann  and  E.  P.  Smith  for  respondent. 

Lyon,  J.*— The  record  does  not  show  whether  the  nonsuit  was 
ordered  because  the  judge  thought  there  was  evidence  tending  ta 
show  that  the  driver  of  the  car  was  negligent,  or  because  he  was 
of  the  opinion  that  it  was  conclusively  proved  that  those  in  charge 
of  the  child  were  guilty  of  negligence  which  contributed  proxi- 
mately  to  her  death.  The  case  must,  therefore,  be  considered  in 
both  aspects. 

1.  In  order  to  determine  whether  the  driver  was  negligent,  it  is 
necessary  to  consider  the  grade  of  the  track ;  the  velocity  with 
which  tne  car  was  moving;  the  extent  to  which  the  crossing  of 
Tenth  Street  is  used  as  a  thoroughfare  by  foot-men ;  the  facilities 
which  the  driver  had  to  see  a  child  upon  the  track  at  that  point, 
and  whether  he  ought  not  to  have  seen  the  deceased  approaching- 
the  track  earlier ;  the  weight  that  should  be  given  to  any  cii-cum- 
Btance  which  momentarily  diverted  his  attention ;  and  whether  he 
did  all  that  could  reasonably  be  required  of  him,  after  he  discov- 
ered the  deceased  on  the  track,  to  avoid  the  injury.  Upon  these, 
and  perhaps  upon  other  facts  and  circumstances,  depends  the  solu- 
tion of  the  question  whether  the  driver  was  or  was  not  guilty  of 
negligence.  Under  such  circumstancss  the  law  is  thorouglily  well 
settled  that  the  question  is  for  the  jury.  Hill  v.  City  of  Fond  du 
Lac,  56  Wis.  242 ;  Nelson  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  60 
Wis.  320;  Knowlton  v.  Milwaukee  City  Ry.  Co.,  59  Wis.  278; 
6.  c,  16  Am.  &  Eng.  R.  R.  Cas.  330 ;  Hoppe  v,  Chicago,  M.  &  St. 
P.  Ry.  Co.,  s.  c,  supra;  and  other  cases  in  this  court  there  cited. 

2.  Does  the  testimony  prove  conclusively  that  the  mother  of  the 
deceased  was  negligent  in  leaving  the  child  in  the  care  of  Peter 
during  her  temporary  absence  from  her  home?  This  question  is 
solved  in  the  negative  by  the  case  of  Hoppe  v.  Railway  Co.,  supra. 
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which,  in  its  facts  bearing  npon  the  question,  is  very  much  like  this 
case.  Indeed,  if  there  is  any  difference  between  them,  the  proof 
of  the  contributory  negligence  of  the  mother  in  that  case  is  stronger 
than  it  is  here.  Yet  it  is  there  held  that  the  question  of  her  neeli- 
gence  was  for  the  juiy.  On  the  authority  of  that  case,  as  well  as 
of  many  other  cases  determined  by  this  court,  it  must  beheld  that 
it  is  not  conclusively  proved  that  the  mother  of  the  deceased  was 
guilty  of  and  negligence  contributing  directly  to  the  death  of  her 
child.  It  was  error,  therefore,  to  nonsuit  the  plaintiff,  and  we 
must  reverse  the  judgment  for  that  reason. 

The  judgment  of  the  county  court  is  revereed,  and  the  cause  will 
be  remanded  for  a  new  trial. 

Children  Left  in  Cliarge  of  Other  Children. — When  young  children  are 
left  by  their  parents  in  charge  of  older  children,  it  is  ordinarily  a  question 
for  the  jury  whether  the  parents  have  or  have  not  exercised  due  care.  Th& 
court  will  generally  refuse  to  hold  such  conduct  negligence  as  matter  of 
law.  Mulligan  «.  Curtis,  100  Mass.  512;  Lovett  v,  Salera,  etc.,  R.  Co.,  9' 
Allen,  557 ;  Lynch  v.  Smith,  104  Mass.  58 ;  Honegsberger  v.  Second  Ave.  R. 
Co.,  2  Abb.  App.  Dec.  278;  Drew  «?,  Sixth  Ave.  R.  Co.,  26  N.  Y.*49;  Cos- 
grove  «.  Ogden,  49  N.  Y.  255;  Ihl  v.  Forty-second  Street  R.  Co.,  47  N.  Y. 
317;  BarksduU  t>.  New  Orleans,  etc.,  R.  Co.,  23  La.  Ann.  180;  O'Flaherty  v. 
Union  R.  Co.,  45  Mo.  70;  Chicago,  etc.,  R.  Co.  v.  Becker,  76  111,  25;  s.  c, 
84  III.  483;  East  Saginaw  City  R.  Co.  v.  Bohn,  27  Mich.  503;  O'Connor  v. 
Boston  &  Lowell  R.  Corp.,  185  Mass.  352;  s.  c.  15  Am.  &  Eng.  R.  R.  Cas. 
862. 

Duty  of  Drivers  of  Street  Cart. — As  to  the  duty  of  drivers  of  street  cars- 
to  avoid  injury  to  persons  on  the  highway  see  Market  St.  R.  Co.  t^.  McKeever^ 
and  note,  infra. 


Mabkxt  Street  K  R.  Ck>. 

V. 

McKeeveb. 

(59  Odli/amia  Beparti,  294.) 

A  party  was  driving  a  cart  in  the  streets  of  a  city  on  the  track  of  a  street: 
railway.  The  horse  being  breathed  stopped,  and  the  party  got  out  and  stood 
by  his  head.  Seeing  a  steam  dummy  of  the  railway  company  approaching, 
he  leaped  upon  the  cart  and  endeavored  to  whip  up  his  horse.  The  dummy- 
then  struck  the  cart,  killing  the  party.  In  an  action  to  recover  damages  for 
his  death,  hdd,  that  the  questions  of  negligence  and  of  contributory  negli- 
gence were  both  for  the  jury. 

In  an  action  to  recover  damages  for  causing  the  death  of  a  party,  the 
court  instructed  the  jury  that  the  measure  of  damage  in  such  case  is  the 
pecuniary  loss  suffered  by  the  parties  entitled  to  the  sum  recovered,  with- 
out any  allowance  for  distress  of  mind;  and  that  loss — the  loss  which 
the  parties  are  in  such  a  case  entitled  to  recover — is  what  the  deceased  would 
have  probably  earned  by  his  labor  in  his  business  or  calling  during  the  resi* 
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•due  of  his  life,  and  which  would  have  gone  for  the  benefit  of  hie  heiiB  or 
personal  representatives,  taking  into  consideration  his  age,  ability  and  dis- 
position to  labor,  and  his  habits  of  living  and  expenditure.  HM^  the  in- 
stliiction  was  more  favorable  to  defendant  than  the  law  justifies,  inasmuch 
as  the  statute  gives  to  the  jury  the  power  to  assess  such  damages  **a8  under 
all  the  circumstances  of  the  case  may  be  just.'' 

Appeal  from  a  jadgment  for  the  plaintiffs,  and  from  an  order 
denyinga  new  trial  in  the  Superior  Court  of  the  city  and  county 
of  San  Francisco. 

The  court  instructed  the  jury,  in  effect,  that  the  rule  in  regard 
to  contributory  negligence  was  confined  to  cases  where  such  negli- 
gence immediately  or  approximately  or  directly  contributed  to  the 
result,  and  that  ii  the  deceased  ^id  not  exercise  ordinary  care,  and 
yet  did  not  by  the  want  of  such  ordinary  care  contribute  to  pro- 
duce the  injury,  the  plaintiff  would  be  entitled  to  recover;  that  the 
deceased,  and  every  other  person  in  the  exercise  of  ordinary  care, 
was  entitled  equally  with  the  defendant  to  drive  upon  or  across  the 
fitreet  in  question,  and  that  the  defendant  had  not  any  rights  supe- 
rior to  those  of  the  deceased  in  that  portion  of  the  public  street 
included  between  the  track,  except  when  its  cars  were  actually 
thereon  or  moving  over  the  same,  subject  to  their  right  of  way; 
that  the  mere  fact  itself,  unaccompanied  by  other  evidence  that 
the  deceased  was  upon  the  track  of  this  company.  Was  not  of  itself 
evidence  of  negligence  on  his  part;  and  also  to  the  effect  stated  in 
the  syllabus.  The  instructions  asked  by  the  defendant  and  refused 
were  to  the  effect  that  the  jury,  under  the  pleadings  (which  con- 
tain no  allegation  of  special  damages),  should  not  allow  anything 
for  prospective  or  any  damages  that  had  arisen  since  the  commence- 
ment of  the  suit  or  that  might  arise  or  result  in  the  future  from 
the  death  of  the  deceased;  also  that  the  ordinary  earnings  of  the 
deceased  could  not  be  taken  into  account  under  the  pleadings,  as 
there  was  no  allegation  that  he  supported  the  plaintiffs  or  earned 
anything  for  their  support;  also  that  under  the  pleadings  the  plain* 
tiff  could  not  recover  anything  beyond  nominal  damages.  The 
facts  appearing  in  the  evidence  were  substantially  as  follows:  The 
deceased  was  driving  his  cart  loaded  with  coal  up  Market  Street, 
on  the  right-hand  track  of  the  defendant;  his  hoi*se  was  gentle,  but 
old,  and  a  little  touched  in  the  wind,  and  (as  one  of  the  plaintiff's 
witnesses  expressed  it),  "when  he  would  get  short-winded  he  would 
get  stubborn,  and  when  he  did  get  stubborn  you  could  not  very 
easily  handle  him."  That  at  the  place  where  the  accident  occurrea 
the  horse  had  stopped,  and  deceased  was  standing  at  the  near  side 
of  the  horse,  holding  him  by  the  head.  Upon  the  approach  of  the 
dummy  anfl  cars  of  the  defendant,  deceased  left  the  horse's  head 
and  jumped  on  the  cart. 

The  subsequent  occurrence  is  thus  described  by  Mayor  Kalloch: 
That  the  first  thing  which  attracted  his  attention  was  a  man  on  a 
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eart  making  a  yigorous  exertion  to  get  his  horse  ont  of  the  wa;  of 
a  dummy  that  was  coming  down  theliill.  At  that  time  the  dnmmy 
n^as  aboat  twenty  feet  from  the  cart.  The  man  on  the  cart  was 
whipping  his  horse.  Instantly,  there  was  a  collision,  and  he 
(Kailoch^  got  there  a  moment  or  two  afterwards.  Found  the  horse 
wedged  m  between  the  car  and  the  dummy.  That  at  the  time  he 
first  saw  the  cart,  it  was  backing  toward  the  track,  and  he  saw  there 
would  be  a  collision  unless  the  team  could  be  stopped.  That  just 
before  the  collision  the  horse's  head  was  tni*ned  to  the  right,  at  a 
sort  of  right  angle  to  the  street.  That  the  dummy  struck  the  I'ear 
part  of  the  cart,  and  the  wheels  acting  like  a  pivot  threw  it  around,. 
80  that  the  horse  and  thills  were  projected  oetween  the  dummy 
and  the  car. 

The  foregoing  statement  is  taken  from  the  evidence  of  the 
plaintiff. 

On  the  part  of  the  defence,  the  employee  of  the  defendant  who 
was  in  charge  of  the  dnmmy  testified  as  follows :  As  he  was  com- 
ing down  Market  Street  he  saw  a  coal  cart  standing  on  the  up-track, 
heading  up  the  track,  and  did. not  think  anything  of  it  at  hrst,  be- 
cause there  was  room  for  the  train  to  pass.  That  as  he  got  near 
them  he  slowed  up  a  little,  because  there  was  only  about  two  feet 
or  such  a  matter,  clear,  and  passing  a  team  down  grade  as  close  as 
that,  he  generatly  did  slow  up  a  little.  That  the  man  was  standing 
by  the  head  of  the  horse — both  man  and  horse  still.  The  man  stood 
in  that  position  until  the  dummy  was  very  close  to  him;  then  left 
the  horse's  head  and  jumped  on  the  cart.  That  the  horse  did  not 
seem  to  take  any  notice  of  the  dummy  until  the  forward  end  of  it 
was  almost  even  with  his  head.  The  horse's  head  was  a  little  on 
one  side.  He  was  standing  facing  the  other  track  a  little,  and 
when  they  got  that  near,  the  horse  suddenly  sheered  off  from  the 
dummy.  At  the  same  time  he  sheered  away,  the  cart  ran  back 
just  in  time  for  the  dummy  to  catch  the  wheel.  The  dummy  did 
not  strike  the  cart  very  heavy.  As  soon  as  the  deceased  left  the 
horse's  head  he  (witness)  pi;t  on  the  brake  as  hard  as  it  could  he 
put  on,  and  reversed  the  engine.  When  the  dnmmy  struck  the 
cart  it  '*  slewed  "  it  around  and  gave  it  a  jar.  The  horse  staggered 
and  swung  around,  so  that  his  head  came  in  the  space  between  the 
engine  and  the  car,  and  that  brought  the  shafts  of  the  cart  right 
before  the  end  of  the  car.  "When  the  dummy  first  struck  the  hub, 
the  man  fell  o^  or  dropped  off.  The  dnmmy  moved  five  or  six 
feet  after  the  collision.  He  could  not  have  done  anything  more 
to  stop  in  time.  He  had  a  steam  brake ;  had  the  lever  in  his  hand,. 
and  had  the  steam  port  partly  open,  so  that  his  brake  was  on 
pretty  heavy.  He  slowed  down  some  when  he  saw  the  horse  move ; 
opened  it  wide  open,  and  gave  the  steam  brake  a  full  head  of  steam, 
and  had  the  other  hand  on  the  reverse  lever,  and  pulled  that  back 
and  reversed  the  engine  up  the  hill.    As  the  man  stood  by  the 
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horse'B  head  the  dummy  would  have  cleared  the  nearest  point  of 
the  car  by  two  feet  or  such  a  matter. 

The  Assistant  Superintendent  of  defendant,  who  was  on  the 
train  at  the  time  of  the  accident,  testified  as  follows:  Close 
to  where  the  accident  occurred  he  stepped  on  the  rear  step 
of  the  car,  took  hold  of  the  brake  to  steady  himself;  looked 
out  to  see  why  they  were  slowing  down.  Saw  the  horse  backing 
the  cart.  The  dummy  was  nearly  abreast  of  the  horse's  head,  and 
the  horse  was  in  the  act  of  backing  into  the  dummy.  He  took  in 
the  situation  at  a  glance  and  threw  on  the  rear  brake  to  help  the  en- 
gineer stop  the  train.  The  dummy  struck  the  hub  of  the  coal 
•cart  and  swung  it  around  nearly  parallel  with  the  train.  Tlie 
train  moved  on  the  down  grade  at  the  time  it  struck — passed  it  a 
little,  and  when  it  swung  around  parallel  with  the  train  the  de- 
•ceased  was  thrown  clear  over  the  horse  and  struck  on  the  forward 
•dashrail  of  the  car  and  fell  between  the  dummy  and  the  car.  The 
horse  swung  around  and  was  with  his  foi'e  feet  on  the  front  plat- 
form of  the  car.  After  they  saw  the  danger  there  could  be  notning 
more  done  than  was  done  to  stop  the  train. 

H.  S.  Brown,  J.  E.  Foulds,  and  Creed  Haymond  for  ap- 
pellant. 

Edward  P.  Cole  for  respondents. 

Thornton,  J. — ^This  is  an  action  to  fecover  damages  for  the 
death  of  Daniel  McKeever,  caused  by  the  neglect  of  flie  defend- 
ant. The  action  is  brought  hj  the  heirs  of  the  decedent  under 
section  377  of  the  Code  of  Civil  Procedure.  There  were  verdict 
and  judgment  for  plaintiflE,  and  a  motion  by  defendant  for  a  new 
trial,  which  was  denied.  From  the  judgment  and  order  denying 
a  new  trial,  this  appeal  was  prosecuted  by  defendant. 

It  is  contended  that  the  evidence  is  insufficient  to  justif  v  the 
verdict.  We  have  examined  the  evidence,  and  are  of  opinion 
that  the  point  is  not  tenable.  There  is  a  substantial  conflict  in  the 
testimony  on  material  points,  and,  therefore,  upon  the  well-settled 
rule  of  this  and  other  courts  pronounced  in  hundreds  of  cases,  we 
cannot  disturb  the  verdict.  The  testimony  consists  of  a  series  of 
circumstances,  from  which  the  jury  are  to  find  on  the  issue  of  neg- 
ligence. The  jury  under  such  circu  in  stances  are  to  make  such  in- 
ferences from  the  testimony  as  le<^itiiiiately  and  justly  follow,  on 
which  to  base  their  verdict.  They  are  not  only  to  find  the  facts, 
but  the  inferences  from  them.  The  evidence  is  not  of  that  char- 
acter which  presents  a  mere  question  of  law.  Fernandes  v.  Sac- 
ramento C.  K.  Co.,  52  Cal.  45 ;  Shafter  v.  Evans,  53  Id.  33 ;  N.  E. 
Glass  Co.  V,  Lowell,  7  Cush.  321 ;  Eailroad  Co.  v.  Stout,  17 
Wall.  657,  and  cases  there  cited ;  C.  C.  P.  §§  1957,  1958,  1960. 
The  same  remarks  apply  to  the  alleged  contributory  negligence  of 
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the  deceased,  Daniel  McKeever.  See  cases  just  cited,  and  partio- 
ularly  Femandes  v.  Sacramento  C.  B.  Co.,  52  Cal.  45. 

"We  find  no  error  in  the  record.  We  perceive  nothing  in  the 
charge  of  the  Conrt,  or  in  any  of  the  instructions  given,  in  con- 
flict with  the  rules  laid  down  m  Adolph  v.  Cent.  P.  N.  &  E.  E.  E. 
Co.,  76  N.  Y.  530.  See  Shea  v.  P.  &  B.  V.  B.  B.  Co.,  44  CaL 
427 ;  Eaih^ad  Co.  v.  Gladmon,  15  Wall  401. 

The.  charge  of  the  Court  and  the  instructions  given  were  more 
favorable  to  the  defendant  than  the  law  justifies,  inasmuch  as  the 
statute  gives  to  the  jury  the  power  to  assess  such  damages  ^'  as 
ander  aU  the  circumstances  of  the  case  may  be  just."     C.  C.  P. 

377 ;  Matthews  v.  Warner's  Adm.,  29  Gratt.  (Va.)  570 ;  Bait 
O.  B.  Co.  V.  NoelPs  Admr.,  32  Id.  403-4 ;  Beeson  v.  Green 
Mountain  G.  M.  Co.,  57  Cal.  20. 

The  reouests  of  defendant  were  properly  refused. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Sharpstein,  J.,  and  Mosbisok,  C.  J.,  concurred. 

Purpose  of  Note. — We  desire  to  present  to  our  readers  in  this  note  a  com- 
pilation of  the  authorities  relative  to  the  duty  of  street-car  companies  to 
avoid  injuries  to  other  vehicles  and  pedestrians.  The  principal  case,  it  will 
be  observed,  is  not  precisely  on  this  point,  as  the  car  in  question  was  there 
operated  by  steam.  As  the  subject  of  the  note  is,  however,  an  interesting 
One,  and  as  i^o  collection  of  authorities  on  the  point  has  heretofore  appeared 
in  our  series,  we  deem  it  best  to  embrace  this  opportunity  for  publication. 

Relative  Rights  of  Street-car  Company  and  Public  to  Use  of  Track. — The 
right  of  a  street-car  company  to  its  track  when  laid  upon  a  public  street  is 
not  exclusive.  The  rights  of  the  public  are  equal  to  those  oi  the  company. 
Railroad  Co.  v.  Gladmon,  16  Wall.  401;  Cohen  v.  Dry  Dock,  etc.,  R.  Co.,  69 
K.  Y.  170;  Albert  t>.  Bleecker  St.  R.  Co.,  2  Daly,  889;  Government  St.  R. 
Co.  V,  Hanlpn,  53  Ala.  70;  BarksduU  9.  New  Orleans,  etc.,  R.  Co.,  23  La. 
Ann.  180;  Mentz  f>.  Second  Ave.  R.  Co.,  3  Abb.  App.  Dec.  274. 

The  cars  of  the  street-car  company  have  a  preferential  right  to  the  use  of 
the  track.  Adolph  v.  Central,  etc.  R.  Co.,  65  N.  T.  554;  Shea  v.  Potiero, 
etc.,  R.  Co.,  44  Cal.  414;  Chicago  and  West  Div.  R.  Co.  v.  Bert,  69  III 
888. 

The  following  early  cases  are  to  the  effect  that  a  street-car  company  has  an 
exclusive  right  to  the  use  of  its  track.  Wilbrand  v.  Eighth  Ave.  R.  Co.,  8 
Bosw.  314;  Barkens.  Hudson,  etc.,  R.  Co.,  4  Daly,  274;  Began  v.  Eighth 
Ave.  R.  Co.,  15  N.  Y.  380. 

Duty  of  Street-car  Company  Generally. — The  measure  of  duty  on  the 
part  of  the  railroad  company  to  avoid  injury  to  pedestrians  and  other  vehi- 
cles is  the  same  required  on  the  part  of  other  persons  driving  conveyances 
in  the  public  street.  If  they  do  not  fulfil  their  duty  they  will  be  held  liable. 
Unger  v.  Forty-second  St.  R.  Co.,  51  N.  Y.  497;  Pendleton  St.  R.  Co.  v. 
Shires,  18  Ohio  St.  255;  Pendleton  St.  R.  Co.  v.  Stallman,  22  Ohio  St.  1; 
Baltimore,  etc.,  R.  Co.  v.  McDonnell,  43  Md,  534;  Commonwealth  t?. Metro- 
politan R.  Co.,  107  Mass.  236;  Oldfield  v.  New  York,  etc.,R.  Co.,  14  N.  Y. 
310;  Mangam  v,  Brooklyn  R.  Co.,  38  N.Y.  455;  Boland  v.  Missouri  R.  Co.,  36 
Mo.  484;  Bulger  v,  Albany  R.  Co.,  42  N.  Y.  259;  Citizens'  Street  R.  Co.  v. 
Casey,  56  Ind.  896;  Kelly  t.  Hendrie,  26  Mich.  255;  Lawrence  v.  Pendleton 
St.  R.  Co.,  1  Cinn.  S.  C.  180;  Button  v.  Hudson,  etc.,  R.  Co.,  18  N.  Y.248; 
Phila.  City  Pass.  R  Co.  e.  Henrice,  92  Pa.  St.  431 ;  s.  c,  4  Am.  &  Eog.  R. 
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R.  Cm.  644;  Kaschek  «.  St.  Louis  R.  Go.,  ft  Am.  ib  Bng.  R.  R.  Cm.  88; 
Etheringtoa  o.  P.,  P.  is  C.  I.  R.  R.  Co.,  4  Am.  &  Esg.  R.  R  Gas.  617; 
Di^bl,  Adm'r,  «.  Milwatikw  City  R.  Co.,  sapra. 

la  some  cases  the  compaoy  has  been  held  to  a  stricter  measate  of  duty. 
Liddy  v.  St.  Louis,  etc.,  R.  Co.,  40  Mo.  506;  Johnson  v,  Hudson  River,  eta, 
R.  Co.,  20  N.  Y.  65. 

The  mere  fact  that  a  street  car  is  driven  at  a  higher  rate  of  speed  than  is 
allowed  by  municipal  ordinance  is  not  conclusive  evidence  of  negligence. 
Han  Ion  v.  South  Boston  Horse-car  Co.,  2  Am.  &  Eng.  R.  R.  Caa.  18. 

Duty  of  Company  to  Light  CarSi — ^In  reg^ard  to  the  duty  of  the  cempany 
to  light  up  its  cars  at  night  the  reader  is  referred  to  the  following  cases: 
JohnsoD  e.  Hudson  River, etc.,  R.  Co.,  20  N.  Y.  65;  Shea  v.  Potiero,  etc.,  R. 
Co.,  44  Cal.  414;  Memphis  City  R.  Co.  e.  Logue,  Adm'r,  15  Am..<&  Eng.  R.  ;' 
R.  Cas.  469. 

Duty  of  Straet^oar  Company  to  Avoid  Collision. — When  the  driver  of  a 
street  car  sees  another  vehicle  ahead  either  on  the  track  or  so  close  to  it  that 
if  he  drives  ahead  a  collision  is  inevitable  or  highly  probable,  he  should  not 
drive  on.  If  he  does  so  and  an  injury  occurs,  the  street-car  company  will  be 
held  liable.  Albert  e.  Bleecker  St.  R.  Co.,  2  Daly,  889;  Adolph  e.  Centiil, 
etc.,  R.  C0..65  N.  Y.  554;  Cohen  e.  Dry  Dock,  etc.,R  Co.,  69  N.Y.  170;  Ly- 
nam  v.  Union  R.  Co.,  114  Mass.  83. 

Duty  of  Persons  Driving  Vehicles  on  Street  with  Horse-car  Line<— A 
person  driving  a  vehicle  along  a  railroad  track  in  a  contrary  direction  to 
that  in  which  the  cars  run  may  turn  out  on  either  side.  Hegan  e.  Sighth 
Ave.  R.  Co..  15  N.  Y.  880. 

Where  a  driver  of  a  vehicle  attempts  to  pass  a  car  at  a  point  where  there 
is  an  obstruction  in  the  street,  leaving  but  a  narrow  space  to  pass  between 
the  car  track  and  the  obstruction,  he  ordinarily  does  so  at  his  peril.  If  in- 
jury ensues  from  a  collision,  the  street-car  company  is  not  liable  unless  the 
car-driver  has  been  guilty  of  negligence  or  wilful  misconduct  after  becoming 
aware  of  plaintiflTs  perilous  position.  Mercier  e.  New  Orleans,  etc.,R.  Co.,  28 
La.  Ann.  264;  Barker  v.  Hudson,  etc.,  R.  Co.,  4  Daly,  274;  Albert  e.  Bleeck- 
er St.  R.  Co.,  2  Daly,  389.  And  see  Suydam  v.  Grand  St.  R.  Co.,  41  Barb. 
375;  Wood  c.  Detroit  City  Street  R.  Co.,  52  Mich.  402;  s.  c,  supra. 

A  driver  of  a  vehicle  behind  a  street  car  is  not  bound  to  guard  against  the 
car  slipping  back  upon  him.     Cook  v.  Metropolitan  R.  Co.,  98  Mass.  861. 

Duty  of  Pedestrians  to  Avoid  being  Run  Over  by  Street  Carsi — As  to  the 
duty  of  pedestrians  to  avoid  being  run  over  by  street  cars,  see  the  following 
cases:  Lynam  e.  Union,  etc.,  R.  Co.,  114  Mass.  88;  Eelly  e.  Hendrie,  ^ 
Mich.  225;  Johnson  e.  C^nal,  etc.,  R.  Co.,  27  La.  Ann.  53;  Shea  e.  Potiero, 
etc.,R.  Co.,  44  Cal.  414;  Mentz  v.  Second  Avenue  R.  Co.,  8  Abb.  App.  Dec 
274;  Jetter  v.  New  York,  etc.,  R.  Co.,  2  Keyes  (N.  Y.),  154. 

Damages  for  Causing  Death. — The  damages  ordinarily  recoverable  for 
negligently  causing  the  death  of  a  person  comprise  the  pecuniary  value  of 
the  decedent's  expectancy  of  life,  all  the  attendant  circumstances  being 
taken  into  account.  Catawissa  R.  R.  Co.  e.  Armstrong,  52  Pa.  St.  283; 
Denver,  S.  P.  &  P.  R.  Co.  e.  Woodward,  4  Col.  1 ;  Kansas  Pacific  R.  Co. «. 
Lundin,3  Col.  94;  Macon,etc.,R.Co.  t^.  Johnson,  88  Ga.  409;  Baltimore,  etc, 
R.  Co.  e.  Trainer,  88  Md.  542;  David  v.  Southwestern  R.  Co.,  41  Oa.  223; 
Baltimore,  etc.,  R.  Co.  e.  Kelly,  24  Md.  271;  Central  R.  &  B.  Co.  «.  Roach, 
8  Am.  &  Eng.  R  R.  Cas.  79;  Beems  iu  Chicago  R.  L  e.  P,  R.  Co.,  10  Am.& 
Sng.  R.  R.  Cas.  058. 
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Wood 

V, 

Deteoit  Cmr  Steeet  Rt.  Co. 

(52  Michigan  BeporU,  402.) 

It  is  gross  negli|^nce  to  dri^  upon  a  street  railway  track  in  front  of  an 
spproaciiiDg  car  without  looking  around  until  the  car  runs  into  one's  vehicle ; 
and  it  is  a  wrong  not  only  to  the  railway  company,  but  to  persons  riding  in 
or  waiting  for  the  car,  to  wilfully  obstruct  its  progress  in  this  way  when 
there  is  nothing  to  hinder  one  from  getting  off  the  track. 

In  trespass  against  an  employer  for  an  injury  caused  by  the  act  of  his  ser- 
Tant,  it  is  for  the  jury  to  decide  whether  the  act  was  wilful  or  careless ;  if 
wilful,  the  employer  would  not  be  answerable. 

Ebbob  to  Wayne  County. 
Plaintiff  brings  error.     Affirmed. 
John  G.  Hawley  for  appellant. 
John  C.  Donnelly  for  appellee. 

Cooley,  C.  J. — This  is  an  action  for  personal  injuries  alleged  to 
have  been  caused  by  the  driver  of  the  defendant  negligently  caus- 
ing his  car  to  run  against  the  vehicle  of  tlie  plainti^  as  he  was 
driving  along  one  of  the  streets  of  Detroit. 

The  plaintiff  was  sworn  as  a  witness  in  his  own  behalf,  and  he 
also  called  the  driver  as  his  witness.  After  hearing  both  stories, 
the  circuit  judge  ruled  that  there  was  nothing  to  go  to  the  jury, 
and  directed  a  verdict  for  the  defendant.  The  plaintiff  brings 
error. 

According  to  the  plaintiff's  story,  he  was  driving  a  one-horse 
vehicle  along  the  street  on  one  side  of  the  defendant's  tracks  when 
he  encountered  obstructions  and  turned  towards  the  tracks  so  that 
his  right-hand  wheels  were  over  the  rails.  He  did  not  look  behind 
him  to  see  if  a  car  was  coming  until  he  felt  something  strike  the 
rear  wheel.  He  then  looked  around  and  saw  it  was  the  street  car, 
and  the  driver,  as  he  says,  ^^  motioned  me  with  one  hand  to  go  on 
or  he  would  knock  a  wheel  off  me.  I  laughed  at  him  and  said, 
*  You  better  not  knock  off  more  than  one  or  two  of  them  or  some- 
body will  have  to  pay  for  them.'  He  kept  on  motioning  to  get 
out  of  the  way.  I  told  him  I  could  not  get  over  those  wagons  and 
I  was  not  goin^  to  try,  but  I  would  get  out  of  his  way  just  as  soon 
as  ever  I  could.  I  kept  on.  There  was  a  number  of  wagons 
standing  on  that  side  ox  the  street,  loaded  with  brick,  and  three 
or  four  or  five  of  them  with  the  rear  ends  of  the  wagon 
out  on  the  street  fuiiher  than  the  fore  end,  which  brought  the 
rear  end  of  these  wagons  very  near  the  car  track,  so  that  i  had  to^ 
get  with  the  wheels  on  the  nght-hand  side  of  my  wagon  partially 
10  A  ft  £.  R  Caa.— 9 
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onto  the  track,  and  some  places  it  got  off  the  track,  and  some 
places  I  had  to  get  right  out  pretty  well  over  the  track." 

Up  to  this  point  the  plaintiff  was  not  only  in  fault,  but  he  was 
the  only  party  in  fault.  He  had  driven  upon  the  track  in  front  of 
an  approaching  car  without  looking  around  until  the  car  had 
come  in  collision  with  his  vehicle.  This  was  gross  carelessness  on 
his  part.  But  further  on  his  evidence  shows  that  the  other  side 
of  the  track  was  entirely  unobstructed,  and  that  there  was  nothing 
to  prevent  his  crossing  at  once  and  allowing  the  street  car  to  pro- 
ceed on  its  way.  The  car  had  come  to  a  stand-still  on  the  lii*st 
collision,  and  the  plaintiff's  conduct  in  maintaining  his  ground  and 
responding  to  the  driver's  request  that  he  should  get  out  of  tlie 
way  by  a  laugh  and  a  threat,  was  not  onlv  a  wrong  to  the  defend- 
ant, but  also  to  any  persons  who  might  then  be  riding  in  the  car 
or  awaiting  its  coming. 

But  the  plaintiff  further  testified  that  as  he  was  leaving  the 
track  the  driver  called  out:  "God  damn  you,  I  can  smash  you 
anyhow,"  and  that  he  let  go  the  brake  and  the  car  almost  instantly 
struck  the  plaintiff's  wagon  and  threw  it  over,  inflicting  the  injury 
complained  of.  The  inierence  from  this  might  be  that  the  driver 
purposely,  and  in  the  anger  excited  by  their  altercation,  ran  his 
car  against  the  plaintiff's  wagon;  and  if  the  action  had  been 
brought  for  the  trespass,  it  might  become  necessary  to  decide 
whether,  under  cases  like  Wright  v,  Wilcox,  19  Wend.  343,  the 
defendant  would  be  responsible.  In  that  case  it  was  decided  that 
where  the  servant  wilfully  drove  his  master's  conveyance  over  a 
third  person  and  injured  him,  the  trespass  was  that  of  the  servant, 
for  which  the  master  was  not  liable.  The  case  was  followed  in 
Richmond  Turnpike  Co.  v.  Vanderbilt,  1  Hill,  480 :  s.  c.  in  error, 
2  N.  T.  479,  where  the  master  of  a  vessel  had  purposely  run  the 
vessel  into  another;  and  in  Illinois  Cent.  R.  R.  Co.  v.  Downey,  18 
HI.  259,  where  the  engineer  upon  a  railroad  purpose!}'  ran  his 
engine  over  live-stock.  Also  m  De  Camp  v.  Railroad  Co.,  12 
Iowa,  348,  and  many  other  cases.  The  general  principle  that  the 
master  is  not  liable  for  his  servant's  trespasses  is  familiar,  and  was 
recognized  by  this  Court  in  Cliicago,  etc.,  Ry.  Co.  v.  Bayfield,  37 
Mich.  205.  And  if  it  were  important  to  determine  whether  the 
injury  was  one  purposely  inflicted,  and  not  one  resulting  from 
carelessness,  the  question  would  no  doubt  be  one  to  be  submitted 
to  the  jury.     Rounds  v,  Delaware,  etc.,  R.  R.  Co.,  64  N.  Y.  129. 

But  this  is  an  action  in  case,  and  the  ground  on  which  it  is 
sought  to  charge  the  defendant  is  that  its  servant  negligently  drove 
the  car  against  the  plaintiff's  vehicle.  We  are  then  to  see  whether, 
if  negligence  on  the  part  of  the  driver  is  made  out,  or  there  is 
any  evidence  tending  to  prove  it,  the  plaintiff  himself,  on  his  own 
evidence,  does  not  appear  to  have  been  at  least  equally  negligent. 
And  we  think  he  does.    He  knew  very  well  he  was  in  the  driver's 
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^veay,  and  he  had  had  ample  time  and  opportunity  to  get  out  of 
•danger  if  so  disposed.  That  he  was  not  disposed  to  allow  the  car 
to  go  on  until  it  snited  his  pleasure  to  do  so,  is  quite  apparent ; 
and  there  is  abundant  reason  in  his  evidence  for  believing  that  he 
was  purposely  annoying  the  driver  and  delaying  the  car.  If  so, 
he  cannot  complain  of  me  consequences. 

The  driver's  testimony  is  qmte  diflEerent  from  the  plaintifiPs. 
He  testified  that  when  he  first  signalled  the  plaintiff  to  get  off 
the  track,  the  plaintiff  made  no  effort  to  do  so.  The  driver  told 
him  to  get  on  or  he  would  be  run  into,  and  he  replied,  "  Run 
and  be  aamned ;  he  had  as  much  right  to  the  track  as  the  driver 
had,  and  would  get  off  when  he  pleased."  He  drove  right  along 
on  the  track,  looking  back  and  scolding  the  driver.  Finally  he 
turned  off,  and  the  car  moved  on,  but  he  almost  immediately  turned 
-again  towards  the  track  sufiSciently  to  be  struck  by  the  car.  If 
this  evidence  is  true,  the  contributory  negligence  of  the  plaintiff 
was  plain  and  very  gross,  and  he  must  Dear  the  consequences. 
"Whether,  therefore,  we  believe  the  plaintiff  or  the  driver,  the  rul- 
in^of  the  circuit  judge  was  well  warranted. 

The  judgment  must  be  affinned  with  costs. 

The  other  justices  concurred. 

Street  Cars  Have  Preferential  Right  to  Use  of  Track. — Cars  belonging 

to  Btreet-car  companies  have  a  preferential  right  to  the  use  of  the  car  track. 

8hea  v,  Potiero,  etc.,  R.  Co.,  44  Cal.  414;  Chicago  W.  Div.  R.  Co.  i>.  Best, 

-69  111.  388;  Adolph  v.  Central,  etc.,  R.  Co.,  65  N.  T.  654;  and  see  Hegan 

«.  Eighth  Ave.  R.  Co.,  15  N.  Y.  880. 

Duty  of  Person  Driving  Vehicle  in  Public  Street  to  Avoid  Collision 
with  Street  Car. — Upon  the  question  of  the  duty  of  persons  riding  along 
the  public  street  to  exercise  care  to  avoid  a  collision  with  a  horse  car,  see 
the  following  authorities:  Mercier  v.  New  Orleans,  etc.,  R.  Co.,  23  La.  Ann. 
^64;  Albert  ©.Bleecker  St.  R.  Co.,  2  Daly,  389;  Barker  v.  Hudson,  etc.,  R. 
Co  ,  4  Daly,  274;  Hegan  v.  Eighth  Ave.  R.  Co.,  15  N.  Y.  880;  Suydam  ©. 
Orand  St.  R.  Co.,  41  Barb.  375;  Cook  v.  Metropolitan  R.  Co.,  08  Mass.  361. 

General  Reference. — For  a  full  collection  of  the  authorities  relative  to 
acddents  occasioned  by  the  operation  of  street  cars,  see  Market  Street  R,  R, 
'Co.  V,  McKeever,  and  note,  supra. 


BOYTESN 

V, 

Djstbojt  Cnr  Stbebt  Et.  Co. 

(Adoanee  Gcue,  Michigan,    September  23,  1884.) 

A  street  railway  company  is  bound  to  exercise  such  care  and  diligence  in 
t^learing  its  track  of  snow  as  not  to  interfere  needlessly  with  the  safety  and 
convenience  of  those  lawfully  using  the  street;  and  if  an  extraordinary  snow- 
fall takes  place,  it  must  make  extraordinary  efforts  to  dispose  of  it. 

In  an  action  for  an  injury  caused  by  obstructions  which,  in  the  first  instancei 
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are  lawfully  in  the  street,  but  -which  defendant  is  bound  to  remoye  as  speedily^ 
as  possible,  it  is  not  necessary  to  allege  that  they  were  left  there  for  an  un- 
reasonable time,  since  the  offence  of  leaving  them  there  relates  back  so  that 
it  becomes  unlawful  from  the  beginning;  and  the  time  necessary  for  their 
temoval  is  matter  of  justification  and  defence. 

Ebbob  to  Snperior  Court  of  Detroit. 
Otto  Kirchner  for  plaintiff. 
Brennan  &  Donnelly  for  defendant. 

Ghamplin,  J. — The  defendant  is  a  corporation  operating  about 
18  miles  of  street  railway  in  the  city  of  Detroit.  One  of  its  lines 
is  upon  Woodward  Avenue,  which  consists  of  a  double  track.  The 
ordinance  under  which  it  is  permitted  to  run  and  operate  its  rail- 
way requires  that  it  shall  keep  its  track  clear  from  snow.  To  do 
this  expeditiously  it  uses  Day's  improved  scraper,  which  is  so  con- 
structea  as  to  force  the  snow  accumulated  od  its  tracks  to  the  side 
thereof  to  a  distance  of  about  six  feet,  and  attached  to  the  scraper, 
or  snow-plough,  as  it  is  sometimes  called,  is  a  lever  extending  beyond 
about  four  feet,  which  serves  to  level  down  the  ridge  of  snow 
thrown  out  by  the  scraper.  This  lever  is  adjustable,  and  can  be 
raised  or  lowered.  It  usually  passes  about  12  inches  above  the 
ground.  In  ordinary  snow-storms  this  apparatus  so  disposes  of  the 
snow  that  no  inconvenience  is  occasioned  to  the  public  travel. 

On  the  night  of  February  2,  1883,  a  severe  snow-storm  set  in, 
and  continued  to  fall  until  the  night  of  the  3d.  The  snow  waa 
very  damp,  mixed  with  rain,  and  packed  so  firmly  when  removed 
by  the  snow-plough  that  the  leveller  failed  to  distribute  it ;  and  it 
was  left  in  ridges  on  either  side  of  the  tracks,  varying  in  height 
from  two  to  three  feet.  On  the  third  the  weather  turned  cold, 
and  by  3  or  4  o'clock  it  froze  very  hard,  which  had  the  effect  to- 
completely  coat  these  ridges  with  ice.  On  Monday,"  the  5th,  the 
defendant  endeavored  to  level  down  these  ridges  by  taking  a  large 
stick  of  timber  loaded  with  iron,  and  hitching  spans  of  horses  to- 
each  end,  and  so  break  them  down,  but  without  success.  It  then 
took  a  large  plough  it  had  for  grading  streets,  and  that  broke  them 
up  in  such  large  Tumps  that  it  was  more  dangerous  than  to  let  them 
remain  as  they  were,  and  nothing  more  was  done  to  remove  them. 
The  plaintiff  resided  at  No.  1096  Woodward  Avenue,  and  on  the 
evening  of  the  6th  of  Febmary,  1883,  he  was  proceeding  along 
Woodward  Avenue  with  his  son  in  a  sleigh,  his  team  being  driven 
by  his  coachman  toward  his  home.  There  was  not  sufficient  room 
for  teams  to  pass  each  other  between  the  ridge  of  snow  above  de- 
scribed and  the  curb-stone.  On  reaching  a  point  opposite  the  resi- 
dence of  Mr.  Farrington,  a  grocery  denverv  wagon  was  standing 
in  the  passage-way  between  tne  ridge  and  the  curb.  To  pass  this- 
wagon,  the  driver  crossed  over  the  ridge  to  the  street-car  tracks, 
and  continued  on  in  the  rear  of  and  following  one  of  defendant^ 
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<»ir8,  until  it  stopped  for  some  eauae,  and  plaintifPs  team  passed 
around  the  car  in  the  space  which  had  been  cleaned  of  snow,  and 
proceeded  on  until  they  were  about  to  meet  another  car  coming 
from  the  opposite  direction,  when,  at  the  inttt*8ection  of  Warren 
with  Woodward  A  venae,  the  driver  again  attempted  to  cross  the 
ridge  to  the  drive-way  between  it  and  the  curb ;  and  in  crossing 
the  ridge  at  this  point  the  sleigh  upset,  the  persons  in  it  fell  out, 
and  the  horses  ran  away.  The  horses  and  sleigh  were  injured ;  and 
plaintifiE  brought  this  action  to  recover  his  damages,  which,  he 
•claims,  were  occasioned  by  the  act  of  defendant  in  creating  these 
j-idges  of  snow.  The  declaration  in  tlie  case  does  not  allege  that 
the  act  of  defendant  was  unlawful  or  even  wrongful;  nor  does  it 
aver  any  duty  owin^  by  defendant  to  the  public  or  to  plaintiff,  nor 
negligence  in  the  discharffe  of  any  duty.  The  defendant  insists 
that  removing  the  snow  from  its  tracks  in  the  manner  shown  by 
the  testimony  was  a  lawful  act,  and  properly  performed,  and  that 
the  only  possible  ground  upon  which  the  defendant  could  be  made 
liable  would  be  because  it  did  not  remove  the  ridges  within  a  rea- 
aouable  time ;  and  that  there  can  be  no  recovery  in  this  case  under 
the  declaration,  because  there  is  no  averment  that  defendant  neg- 
lected to  remove  the  ridj^es  of  snow  within  a  reasonable  time. 
On  the  other  hand,  the  plaintiff's  contention  is  that  the  ridges  con- 
stituted a  nuisance  in  the  public  street,  and  that  the  defendant  is 
liable  for  all  damages  sustained  by  the  plaintiff  in  consequence  of 
placing  them  there.  It  may  be  considered  as  settled  at  tlie  outset 
that  these  ridges  of  snow  constituted  serious  and  dangerous  obstrao- 
tions  in  the  street,  which  interfered  with  the  safety  of  the  public 
travel  and  use  of  the  streets,  and,  unless  authorized  by  law,  were 
per  se  nuisances.  But,  if  authorised  by  law,  they  cannot  be  con- 
sidered nuisances. 

Our  attention  has  not  been  called  to  any  statutory  authority  which 
•expressly  authorizes  the  defendant  to  cast  the  snow  from  its  tracks 
into  the  adjacent  street.  The  statute  conferring  authority  upon 
street  railway  companies  to  incorporate  and  to  use  streets  is  em- 
braced in  chapter  95,  How.  St.  Tney  are  authorized,  with  the  con- 
4Bent  of  the  corporate  authorities  of  the  city,  under  such  rules,  reg- 
ulationB,  and  conditions  as  such  corporate  authoritieB  may  prescribe, 
to  construct,  use,  maintain,  and  own  a  street  railway  for  the  tnins- 
portation  of  passengers  in  and  upon  the  line  of  the  streets.  In  con- 
structing the  railway  they  are  required  to  conform  to  the  grade  of 
the  streets  CBtablished  by  the  corporate  authorities,  and  to  lay  the 
track  in  such  mode  and  with  such  kind  of  rail,  and  to  keep  the  rail- 
way and  that  part  of  the  street  and  pavement  within  and  adjacent 
to  the  track  in  such  condition  and  sts^te  of  repair  as  prescribed  and 
provided  in  the  consent,  grant,  or  agreement  of  the  municipal 
authorities  perirjitting  the  construction  of  the  railway.  The  cor- 
porate authorities  are  authorized  to  prescribe,  by  ordinance  or 
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otherwise,  such  rules  and  regulations  in  regard  to  the  street  rail- 
ways as  may  be  required  for  tlie  grading,  pavina:,  and  repairing  the 
street,  and  to  prevent  obstructions  thereon.  It  is  made  a  misde- 
meanor, punishable  by  a  fine  not  exceeding  $500  or  imprisonment 
in  the  county  jail  not  more  than  one  year,  for  any  person  to  wil- 
fully obstruct,  break,  injure,  or  destroy  any  railway  constmcted  or 
operated  under  that  act,  or  any  work,  car,  or  building  belonging 
to  or  in  possession  of  the  street  railway  company.  There  is  noth- 
ing in  this  legislation  that  grants  expressly  to  defendant  any  rights 
in  the  public  streets  except  for  constructing,  maintaining,  owning, 
and  operating  a  street  railway,  and,  by  implication,  such  rights  as 
are  necessary  to  carry  out  the  purposes  of  the  grant,  and  no  more 
of  the  street  is  granted  than  is  necessary  for  that  purpose.  The 
franchises  conferred  are  to  be  enjoyed  in  common  with,  and  not  in 
exclusion  of,  the  public  in  the  street  for  the  uses  and  purposes  of 
a  highway.  It  is  a  matter  of  common  notoriety  that  all  railways 
must  have  a  clear  track  in  order  to  be  operated  at  all,  and  that  ac- 
cumulations of  ice  and  snow  must  of  necessity  be  removed.  Aud- 
it may  fairly  be  presumed  that  the  legislature  intended  that  com- 
panies organized  under  the  act  should  keep  their  track  in  condition 
to  be  operated  for  the  accommodation  of  the  public  at  all  seasons- 
of  the  year,  and  that  the  street  adjacent  to  the  track  might  be  used 
as  a  place  of  deposit  for  the  snow  that  accumulated  at  certain 
seasons  in  such  a  manner  as  should  not  interfere  with  the  rights  of 
the  public  in  the  use  thereof  as  a  public  highway,  or  of  private  in- 
dividuals as  owners  of  adjoining  property.  Although  the  legislature^ 
by  implication,  granted  the  right  to  defendant  to  deposit  the  snow 
from  its  tracks  upon  the  sides  of  the  street,  the  company,  notwith- 
standing, were  bound  to  exercise  the  right  conferred  in  a  manner 
consistent  with  the  rights  of  the  community  in  the  use  of  such 
streets,  and  it  was  also  bound  to  exercise  the  highest  degree  of  care- 
to  prevent  injury  to  the  persons  and  property  of  those  aflEected  by 
its  acts.  And  while  it  is  implied  from  the  legislative  grant  to- 
operate  the  railway  that  the  snow  may  be  deposited  or  thrown  to- 
the  sides  of  the  tracks,  yet  it  will  be  observed  that  the  method  to 
be  employed  to  accomplish  the  object  of  keeping  the  track  clean  is- 
lef t  with  the  company  to  determine ;  and  where  there  are  different 
methods  which  may  be  pursued  by  which  the  authority  given  may 
be  exercised,  by  one  of  which  the  snow  would  be  left  in  such  a. 
manner  as  to  become  a  nuisance,  and  another  not,  that  method 
must  be  adopted  which  will  not  create  a  nuisance.  Every  persoa 
having  occasion  to  use  the  public  streets  for  the  purpose  of  travel 
or  passage  is  entitled  to  feel  that  he  is  absolutely  safe,  while  exer- 
cising ordinary  care,  against  all  accidents  arising  from  obstructions 
in  the  street,  and  no  one  has  the  right,  without  special  authority, 
to  materially  obstruct  it  or  render  its  ordinary  use  dangerous.  It 
is  evident  that  the  rights  of  the  public  and  pf  the  defendant  may 
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both  be  secured  in  the  reasonable  use  of  the  streets  at  the  same 
time,  and  the  railway  company  be  enabled  to  discharge  its  duty  to 
the  public  who  rely  upon  or  choose  to  patronize  it,  and  the  travel- 
ling public  be  enaoled  to  use  the  streets  with  safety. 

It  is  the  duty  of  the  compjiny  in  removing  the  snow  from  its 
tracks  to  adopt  such  a  mode  as  will  not  create  obstructions  in  the 
streets  to  the  detriment  or  danger  of  the  public  in  the  ordinary  use 
thereof.  If  it  can  deposit  the  snow  in  the  streets  upon  the  sides  of 
its  tracks  in  such  manner  as  not  to  interfere  with  the  use  of  the 
street  as  a  public  highway,  there  appears  to  be  no  good  reason  why 
it  may  not  adopt  that  mode  of  disposition,  but  in  doing  so  it  cannot 
be  permitted  to  leave  it  in  ridges  or  piles  which  woula  obstruct  the 
streets,  and  make  them  unsafe  or  dangerous  for  vehicles  to  pass 
along  or  cross  them.  Its  rights  in  this  respect  ai-e  subject  and  not 
paramount  to  the  rights  of  the  public  to  use  the  streets  for  the  or- 
dinary purpose  of  passage,  and  all  acts  which  cieate  obstructions 
to  the  use  of  the  street  by  the  public  are  unlawful.  Was  the  man- 
ner adopted  by  the  defendant  to  dispose  of  the  snow  a  proper  one  ? 
The  testimony  is  that  the  means  employed  were  the  most  expedi- 
tious and  best  adapted  to  the  purpose  of  any  known  appliance,  and 
the  one  in  general  use  by  street  railway  companies.  It  also  appears 
from  the  testimony  that  ordinarily  the  snow  was  not  left  in  ridges, 
but  was  levelled  off  and  distributed  so  that  it  was  not  dangerous  to 
the  public  in  using  the  streets ;  but  in  this  infetance  the  snow  was 
not  levelled  off,  and  remained  in  ridges,  forming  dangerous  obstruc- 
tions to  travel.  The  defendant  insists  that  this  was  not  owing  to 
any  fault  of  defendant,  but  to  the  extraordinary  nature  of  the 
storm,  i*endering  it  impossible  for  the  niachine  to  distribute  the 
snow  as  it  was  T0l*ced  from  the  track.  If  this  was  an  extraordinary 
storm,  the  defendant  was  called  upon  to  put  forth  extraordinary 
exertions,  not  only  to  clear  its  tracks,  but  to  see  that  in  so  doing 
it  did  not  create  an  obstruction  in  the  street  which  would  interfere 
with  the  public  use  thereof ;  and  if  obstructions  were  unavoidably 
made  by  the  mode  it  employed  to  clear  its  tracks  of  snow,  it  be- 
came its  imperative  duty  to  remove  such  obstructions  within  a 
reasonable  time,  and  if  it  failed  to  perform  this  duty  it  must  be 
held  responsible  for  the  consequence  to  any  one  in  the  exercise  of 
ordinary  care  who  has  suffered  an  injury  thereby. 

The  question  of  reasonable  time,  m  the  absence  of  controversy 
respecting  the  facts,  or  where  they  are  conceded,  is  one  of  law  for 
the  court  to  determine,  and  is  defined  to  be  '^so  much  time  as  is 
necessary,  under  the  circumstances,  to  do  conveniently  what  the 
contract  or  dtity  requires,  in  the  particular  case,  should  be  done." 
In  this  case  there  was  no  controversy  about  the  facts.  The  snow 
ceased  to  fall  on  the  3d,  and  the  accident  happened  on  the  evening 
of  the  6th.  It  is  manifest  that  a  reasonable  time  in  which  sucE 
ridges  could  and  should  have  been  reduced  had  elapsed  before  the 
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4U3Gident  happened.  Nothing  was  done  by  the  defendant  until  the 
5th,  when  an  effort  was  made  to  level  the  ridsee  with  a  atick  of 
timber,  which  was  ansucceasf  oL  Kext  a  plon^  was  oaed,  which 
did  not  work  satisfactorily,  and  then  the  effort  was  abandoned. 
Considering  tlie  dangeroos  nature  of  the  obstractions,  the  defendant 
was  reprehensibly  negligent,  and  showed  an  utter  disregard  of  the 
jNiblic  welfare.  It  cannot  be  doubted  that  other  and  mora  ordinary 
and  (^ective  means  were  at  hand,  and  should  have  been  resorted 
to.  It  is  unnecessary  to  mention  them.  They  readily  suraest 
themselves  to  persons  of  usual  intelligence.  The  defendant  neiUier 
jnsmoved  the  obstructions  nor  egcused  its  want  of  diligence  in  re- 
moving them,  and  is  justly  responsible  for  the  consequences  of 
)»Iacing  them  in  the  street. 

The  defence  insisted  upon,  that  the  defendant  is  not  liable  for 
placing  the  obstructions  in  the  street,  but,  if  at  aU,  for  not  remov- 
ing tl^m  in  a  reasonable  time,  is  rather  tCMohnical.  If  it  should  be' 
conceded  that  it  was  lawful  for  the  defendant  to  create  the  obstmc- 
tion  in  the  first  instance,  yet,  if  allowed  to  remain  an  unreasonable 
length  of  time,  it  became  unkwful  from  the  beginning,  and,  in  an 
action  to  recover  for  the  injury  caused  by  the  obstroetion,  it  is 
proper  for  the  plaintiff  to  base  his  right  of  action  upon  the  ob- 
struction as  unlawful  at  the  time  of  the  injury,  and  it  is  not  aeoes- 
aary  to  declare  as  for  leaving  it  there  an  unreasonable  time.  It  is 
matter  of  justification  and  defence.  It  is  always  a  sufficient  answer 
to  say  that  the  obstruction  was  in  the  highway  only  a  reasonable 
time  and  for  a  lawful  purpose.  In  coming  to  the  conclusion  they 
did,  the  jury  must  have  found,  under  the  ^arge  of  the  court,  that 
the  plaintin  was  in  the  ezerciae  of  ordinary  care  and  did  not  con- 
tribute to  the  injury  complained  of,  and  that  such  injury  was  ocea- 
sioned  by  the  obstructions  which  defendant  caused  to  be  placed  in 
the  street  and  suffered  to  remain  until  the  time  of  the  accident. 
The  charge  of  the  court  was,  substantially,  in  accord  vrith  the  views 
above  expressed,  and,  under  the  facts,  the  plaintiff  was  entitled  to 
recover,  and  the  judgment  is  affirmed. 

Removal  of  Ice  and  Snow  from  Tracks  of  Street  Railroads. — ^The  muni- 
cipal authorities  may  prohibit  the  removal  of  snow  from  the  track  of  a  street 
railway  at  any  and  all  times  and  places  when,  in  their  judgment,  the  public 
interest  demands  such  prohibition.  Union  R.  R.  Co.  «.  Cambridge,  11  Allen 
(Mass.),  287. 

When  a  street  railway  company  has  specially  contracted  to  hold  a  city 
harmless  from  all  damages  ansing  from  the  failure  of  the  company  to  keep 
the  streets  in  repair,  it  will  be  liable  to  the  city  in  the  amount  recoyered  in 
an  action  against  the  latter  for  an  injury  occasioned  by  its  failure  to  keep  the 
streets  clear  of  snow.  Mayor,  etc.,  r.  Troy  &  Lansingburg  R.  Co.,  8  Lans. 
(N.  Y.)  270. 

A  street  railway  is  liable  in  damages  for  an  injury  occasioned  by  the  wrong- 
ful making  and  leaving  by  its  agents  of  a  pile  of  ice  and  snow  in  the  high- 
way.    Lee  V.  Union  R.  R.  Co.,  12  R.  I.  883. 

A  railway  company  in  the  streets  of  a  town  cannot  clear  its  track  of  snow 
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and  place  the  enow  so  aa  to  injure  abutting  property-ownera  either  by  ob- 
Btnicting  the  gutter  or  blocking  access  to  the  premises.  Injunction  will  lie 
to  present  such  injury.  Short  v,  Baltimore  City  R  Co.,  SO  Md.  78;  Prime «. 
Twenty-third  Street  R.  Co.,  1  Abb.  K.  C.  (N.  Y.)  68. 


Rathkujch 

V. 

BuBLDnnoN  and  Misbousi  Bivieb  S.  Oa 

(16  IfAratka  StparU,  441.) 

In  an  action  against  a  railroad  company,  the  complaint,  though  Tery  ytigae 
«&d  indefinite  in  its  terms  set,  forth  in  substance  that  the  defendant  made  jin 
«xcaTation  for  its  road  near  a  certain  -street  and  left  the  same  unguarded,  and 
that  the  plaintiff  while  walking  along  said  street  fell  into  tm  excavation 
4Mid  was  injured,  although  she  &d  ns^  due  care.  Sdd^  that  the  oompiaznt 
aet  forth  a  cause  of  action  and  was  not  demurrable. 

Where  the  allegations  of  a  petition  are  vague  and  indefinite,  the  remedy  is 
by  motion  to  make  definite  and  certain. 

Where  the  allegations  of  a  petition  are  indefinite,  but  the  language,  when 
^▼en  its  ordiaary  meaning,  shows  a  liability  of  the  defendant  tn  lavor  of 
the  plaintiff,  a  demurrer  on  the  ground  that  the  facts  stated  do  not  oonati* 
1  tte  a  cause  of  action  should  be  overruled. 

Ebbob  to  the  District  Court  for  Fillmore  Coontj.  Heard  below 
before  Morris^  J. 

John  P.  Maale  for  plaintiff  in  error. 

Marqaett,  Deweeae  &  Hall  for  defendant  in  error. 

Maxwbll,  J. — ^ThiB  is  an  action  to  recover  for  in jnries  sustained 
by  the  plaintiff  caused  by  the  alleged  negligence  of  the  defendant. 
A  demurrer  was  sustained  to  the  petition  m  the  court  below  and  the 
action  dismissed. 

It  is  alleged  in  the  petition,  in  substance,  that  the  defendant  is 
the  owner  of  and  operates  a  nulway  running  through  the  corporate 
limits  of  the  village  of  Fairmount,  Nebraska;  that  in  the  con- 
struction of  said  railway  it  made  '^  an  excavation  for  its  road-bed 
about  50  feet  long  and  10  feet  deep  in  the  deepest  part,  said 
excavation  being  within  the  corporate  limits  of  said  village  of 
Fairmount,  and  running  parallel  with  and  between  and  close  to 
North  and  South  Railway  streets  in  said  village,  North  Railway 
Street  bein^  on  the  north  side  of  said  excavation,  and  South  Rail- 
way Street  being  on  the  south  side  of  the  same,  and  Myrtle  and 
Violet  avenues  mnning  north  and  south  and  crossing  said  excava- 
tion ;"  that  said  streets  were  public  highways  and  free  to  all  per- 
sons to  pass  and  repass  at  their  pleasure ;  that  the  ^'  defendant  did 
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carelessly  and  negligently  permit  said  excavation  to  remain  un- 
guarded and  without  any  railing,  guards,  or  other  structure  to  pre- 
vent accidents  at  the  sides  of  said  excavation  ;  neither  did  defend- 
ant fix  any  lights  near  the  same,  nor  erect  and  maintain  any  biidges 
or  crossings  on  the  streets  that  crossed  said  excavation."  .  .  . 
"That  on  the  4th  day  of  December,  1882,  the  plaintiff,  while  law- 
fully passing  along  said  South  Railway  Street,  in  the  nighl^time 
and  without  any  warning  or  knowledge  of  the  existence  of  said 
excavation,  and  without  any  fault  on  .his  part,  fell  into  said  excava- 
tion at  its  deepest  point  and  broke  his  left  thigh,"  etc.,  the  amount 
of  damages  claimed  being  the  sum  of  $10,000. 

The  petition  is  exceedingly  vague  and  indefinite,  but  the  remedy 
for  these  defects  is  a  motion  to  make  definite  and  certain.  The 
language  of  the  petition  must  be  construed  according  to  the  liberal 
rules  of  the  code,  and  so  construed  it  amounts  to  this :  That  the 
defendant  made  an  excavation  ten  feet  in  depth  for  its  railway  so 
close  to  South  Railway  Street,  in  the  village  of  Fairraount,  that 
the  plaintiff,  while  walking  along  said  street  and  exercising  due 
care,  fell  into  said  excavation.  If  this  is  true  with  the  other  allega- 
tions, and  the  defendant  had  taken  no  precautions  to  prevent  acci- 
dents, it  would  be  liable. 

The  case  of  Clary  v.  B.  &  M.  R.  R.  Co.,  14  Neb.  282,  s.  c,  11 
Am.  &  Eng.  R.  R.  Cas.  493,  has  no  application  to  the  facts  of 
this  case  as  stated  in  the  petition. 

It  was  strongly  urged  on  the  argument  that  where  there  is  an 
omission  to  state  a  material  fact  in  a  petition— one  necessary  to 
show  a  cause  of  action — the  presumption  is  that  it  does  not  exist. 
B.  &  M.  R.  R.  Co.  V,  York  Co.,  7  Neb.  487;  B.  &  M.  R.  R.  Co. 
V,  Lancaster  Co.,  4  Id.  307.  The  principle  involved  in  the  above 
cases  may  be  illustrated  by  the  case  of  an  action  against  an  in- 
dorser  upon  a  promissory  note,  thus :  Suppose  the  petition  should 
fail  to  allege  that  demand  of  payment  had  been  made  of  the- 
maker  at  the  time  the  note  became  due,  or  that  notice  had  been 
given  to  the  indorser.  These  are  material  facts  to  charge  the  in- 
dorser,  and  upon  the  failure  to  plead  them  the  presumption  is  that 
they  do  not  exist.  But  words  actually  used  in  a  pleading  must  be 
constrned  according  to  their  ordinary  meaning,  and  thus  construed 
the  petition  states  a  cause  of  action.  It  follows  that  the  judgment 
of  tlie  court  below  must  be  reversed  and  the  cause  remanded. 

ReveiTsed  and  remanded. 

The  other  judges  concur. 
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Banks 

V, 

Highland  Street  Ry.  Co. 

(185  Mauachtuetts  BeportSy  485.) 

If  a  person  in  the  employ  of  a  telegraph  company  which  has  not  obtained 
the  writing  from  the  mayor  and  aldermen  required  by  the  Gen.  Sts.  c.  64, 
$  3,  specifying  the  places  where  the  company  may  run  its  wires  upon  a 
highway  of  a  city,  while  engaged  in  climbling  a  telegraph  pole  on  such 
highway,  with  his  back  to  the  street,  and  carrying  a  telegraph  wire  attached 
to  his  person,  is  injured  by  a  street-railway  car  running  against  the  wire, 
which  extends  across  the  highway,  and  pulling  him  from  the  pole,  he  is 
doing  an  illegal  act,  which  contributes  to  cause  his  injury,  and  precludes- 
his  maintaining  an  action  therefor,  unless  the  driver  of  the  car  recklessly 
and  wantonly  drives  against  the  wire  ;  and  $  5263  of  the  U.  8.  Rev.  Sts.  haa 
no  application  to  the  case. 

ToBT  for  personal  injuries  occasioned,  on  April  30, 1881,  to  the 
plaintiff,  who  was  in  the  employ  of  the  Western  Union  Telegraph 
Co.,  while  engaged  in  climbing  a  telegraph  pole  on  Colambns 
Avenue,  in  Boston,  and  carrying  a  telegraph  wire  attached  to  hig 
person,  by  a  car  of  the  defendant  corporation  running  against  the 
wire,  which  extended  across  the  highway,  and  pulling  the  plaintiff 
from  the  pole.  At  the  trial  in  the  Superior  Court,  before  Gardner, 
J.,  the  jury  returned  a  verdict  for  the  plaintiff ;  and  the  defendant 
allied  exceptions.     The  facts  appear  m  the  opinion. 

JT  Hewins  for  the  defendant 

H.  Wardwell  for  the  plaintiff. 

Ck>LBUBN,  J. — It  was  not  the  purpose  of  the  TJ.  8.  Rev.  Sts.^ 
§  5263,  to  deprive  the  States  of  tne  right  to  regulate,  to  a  reason- 
able extent,  the  manner  in  which  lines  of  telegraph  shall  be  con- 
structed over  and  along  post-roads  of  the  United  States.  Pensa- 
cola  Telegraph  v.  Western  Union  Telegraph,  96  U.  S.  1.  There  is^ 
no  conflict  between  the  Gen.  Sts.  c.  64  (tub.  Sts.  c.  109)  and  the 
statute  of  the  United  States;  and,  so  far  as  any  question  arises  in 
this  case,  that  statute  may  be  disregarded.  The  Gen.  Sts.  c.  64,. 
§  2,  provide  that  incorporated  telegraph  companies  "  may,  under  the 
provisions  of  the  following  section,  construct  lines  of  electric  tele- 
graph upon  and  along  the  highways  and  public  roads ; "  and  §  $ 
provides  that  the  mayor  and  aldermen  shall  give  the  company  a 
writing,  specifying,  among  other  things,  the  **  height  at  which  and 
the  places  where  the  wires  may  run."  This  writing  is  to  be  re- 
corded in  the  records  of  the  city.  In  this  statute  the  word  "  upon  '^ 
includes  crossing:  a  way  by  the  wires. 

Ab  the  tele^ph  company  had  no  each  writing,  it  had  no  right 
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to  ran  its  wires  across  Columbus  Avenue,  as  the  plaintiff  was  doing 
at  the  time  of  his  injury.  The  wire,  at  least  wnile  looped  across 
the  street^  so  that  it  might  be  hit  by  passing  carriages,  was  a 
nuisance,  which  any  person  lawfully  travelling  on  the  way,  and  ia- 
<3ommoded  by  it,  miglit  remove.  Arundel  v.  M'Culloch,  10  Mass. 
70 ;  Wales  v.  Stetson,  2  Mass.  143. 

The  plaintiff  was  carrying  the  wire,  looped  across  the  street,  at- 
tached to  his  person,  and  with  his  back  to  the  street,  so  that,  if  the 
wire  was  struck,  he  would  be  pulled  from  the  pole  which  he  was 
«climbing.  He  was  not  only  doing  an  unlawful  act,  bat  doing  it  in 
a  manner  peculiarly  dangerous  tohimself .  What  the  plaintiff  was 
4doing  was  not  merely  a  oondition ;  it  was  a  direct  tMMitribntory 
•catrae  of  his  iniury. 

The  car  was  lawfully  passing  upon  the  street,  and  could  not  ooa- 
tinoe  its  course  without  striking  the  wire.  The  driver  of  the  ear, 
wihen  he  saw  die  wire,  had  so  right  to  drive  on  withaat  nstort  or 
<cx>EiiBSrn  for  the  consequences ;  but  the  defendant  was  not  liable  to 
the  plaintiff  for  mere  error  of  judgment  on  the  part  of  thexlriver 
•of  the  'oar. 

The  jury  should  <hAve  been  instructed  not  ooly  that  die  filaiatiff 
was  doing  an  illegal  act,  but  that  his  illegal  act  ooBtribntea  to  his 
injury;  and  that  ne  was  not  entitled  to  I'ecover,  unless  he satisfiad 
them  that  the  driver  of  the  car  recklessly  and  wantoAly  drove 
4^inst  the  wire. 

Exceptions  sustained. 


EOLSTI 

MorarsAPOLis  and  St.  Lotns  Bt.  Oo. 

(Advance  Ocue,  Minnesota.    May  81,  1884.) 

The  rule  that  a  trial  court  need  not  charge  the  jury  in  the  la]igua|;e  of  a 
Tequest,  if  the  propositions  contained  in  it  are  fully  and  clearly  statedin  the 
general  charge,  followed. 

Where  the  issue  is  negligence  in  the  care  of  and  manner  of  guarding  a 
railroad  turn-table,  for  the  purpose  of  preventing  children  of  tender  yean, 
haying  access  to  it,  being  injured,  it  is  competent  to  prove  that  the  fastenings 
to  it  were  similar  in  character  to  those  in  general  use  on  such  turn-tables. 

A  witness  who  has  been  employed  in  railroad  work  twenty-five  years,  part 
of  the  time  in  charge  of  a  turn-table,  is  competent  to  answer  the  question, 
**  Would  it  be  practicable  to  lock  or  fence  turn-tables  ?" 

Appeal  from  an  order  of  the  district  court,  Hennepin  County, 
denying  motion  to  set  aside  verdict  and  for  new  trial. 
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Babcock  &  Davis  for  appellant.  ' 

J.  D.  Springer  for  respondent. 

GiLFiLLAN,  C.  J. — This  was  an  action  for  injuries  to  plaintiff,  a 
child  of  eight  years,  received  while  playing  on  s.  "turn-table"  be- 
longing to  and  situated  on  the  ^ound  of  defendant.  The  com* 
plaint  makes  a  case  similar,  in  its  essential  features,  to  that  of 
Keefe  v.  M.  &  St.  P.  Ky.  Co.,  21  Minn.  206.  It  is  doubtful  if, 
within  the  rule  laid  down  in  that  case,  a  verdict  for  the  plaiDtiJff 
could'have  been  sustained  on  the  evidence  introduced  at  tne  trial. 
But  the  case  was  submitted  to  the  jury,  who  found  for  defendant. 
The  court,  in  its  ^neral  charge,  very  fully  and  clearly  defined 
the  rule  laid  down  m  the  case  referred  to  as  the  one  applicable  to 
this  case,  and,  that  rule  being  the  utmost  that  plaintiff  could  claim 
on  the  evidence,  it  was  no  error  in  it  to  refuse  to  state  it  in  the  Ian- 
gaage  chosen  by  plaintiff  in  his  fifth  request.  The  propositions 
therein  contained  (so  far,  at  least,  as  they  were  unexceptionable) 
were  stated  in  the  general  charge,  and  in  terms  less  liable  to  be 
misunderstood  than  those  employed  in  the  request.  It  was  also  no 
error  to  give  defendant's  first  request,  that  "  the  defendant  was  not 
required  to  so  fasten  or  secure  the  turn-table  in  question  that  boys 
like  the  injured  boy  could  not  displace  such  fastenings  and  put  the 
table  in  motion."  The  contrary  of  this  would  impose  upon  the 
defendant  more  than  the  ordinary  care  required  of  persons  who^ 
have  upon  their  own  premises  dangerous  machines,  attractive  to 
and  open  to  the  access  of  children  of  tender  years ;  would,  in  effect, 
make  it  an  insurer  of  the  safety  of  such  persons.  On  the  trial  the 
court  permitted  defendant,  against  the  objection  of  plaintiff,  to 
prove  that  the  fastenings  to  this  turn-table  were  similar  in  char- 
acter to  those  in  general  use  on  turn-tables.  This  is  alleged  as 
error.  The  authorities  are  not  entirely  agreed  as  to  whether  evi- 
dence of  that  character  is  admissible  on  the  question  of  negligence 
or  due  care.  But  it  may  be  regarded  as  settled,  in  this  State,  m  the 
afSrmative  by  the  case  of  Kelly 'W.  S.  M.  Ky.  Co.,  28  Minn.  98^ 
8.  c,  6  Am.  &  Eng.  R.  R.  Cas.  264.  When  the  question  is,  did  a 
person  use  ordinary  care  in  a  particular  case,  the  testis  the  amount 
of  care  ordinarily  used,  by  men  in  general,  in  similar  circumstances. 
If  it  be  matter  of  common  knowledge,  such  amount  of  care  ueeda 
no  proof — ^the  jury  take  notice  of  it.  But  if  it  pertain  to  some 
special  business  which  the  jury  cannot  be  supposed  to  know,  it  may 
be  proved. 

To  the  question  put  by  defendant  to  one  of  its  witnesses, "  whether 
it  would  be  practicable  to  lock  or  fence  turn-tables,"  the  only  ob- 
jection urged  here  is  that  the  witness  was  not  an  expert.  The 
question  calls  for  a  fact,  rather  than  an  opinion  ;  but  if  it  were  the 
latter,  the  witness,  who  had  been  employed  in  railroad  work  twenty- 
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five  years,  part  of  the  time  with  a  turn-table  under  his  charge^ 
showed  himself  competent  to  give  one. 
Order  aflSrmed. 

Defective  Turn-tables« — Upon  the  subject  of  in  juries  reeultiag  from  de- 
fective turn- tables,  consult  the  following  authorities:  Stout  v.  Sioux  City  & 
Pacific  R.  Co.,  2  Dill.  C.  Ct.  294;  Eoons  v.  St.  Louis  &  Iron  Mt.  R.  R.  Co., 
«5  Mo.  592 ;  Durgin  v,  Munson,  9  Allen,  896 ;  St.  Louis,  V.  &  T.  H.  R.  R. 
Co.  V,  Bell,  81  111.  76;  Evansich  e.  Gulf,  Col.  &  S.  F.  R.  Co.,  6  Am.  ^ 
Eng.  R.  R.  Cas.  182;  East  Tenn.,  Va.  &  Ga.  R.  R.  Co.  e.  Toppins,  11  Am.  A 
Eng.  R.  R.  Cas.  222;  Fitto  v.  Cream  City  R.  Co.,  16  Am.  &  Eng.  R.  R. 
Cas.  462. 


Cabb 

V. 

OmoAGo,  B.  I.  AND  p.  B.  R. 

{Advance  (kue^  Iowa.     October  22, 1884.) 

In  an  action  for  personal  injury  caused  by  reason  of  a  car-door  falling  iipoa 
plaintiff  while  he  was  standing  on  a  street  where  a  freight  train  of  defenaant 
containing  the  car  was  passing,  where  it  does  not  appear  how  the  door  hap- 
pened to  fall  except  that  the  fastenings  had  become  insufficient,  probably  by 
wear  or  breakage,  mere  proof  of  the  accident  audits  attending  circumstanoes 
does  not  raise  a  presumption  of  negligence  on  the  part  of  the  defendant,  and 
cast  the  burden  of  rebutting  such  presumption  upon  it ;  but  plaintiff  must 
prove  that  the  defect  causing  the  accident  came  to  the  knowledge  of  defend- 
ant, or  existed  for  such  a  length  of  time  that  knowledge  should  be  presumed. 

Appeal  from  Polk  circuit  court. 

Action  for  personal  injury.  There  was  a  trial  to  a  jory,  and 
verdict  and  judgment  were  rendered  for  the  plaintifE.  The  de- 
fendant appeals. 

Wriglit,  Cummins  &  Wright  for  appellant. 
*     Baylies  &  Baylies  for  appellee. 

Adams,  J. — The  injury  occurred  by  reason  of  a  car-door  fallinj^ 
upon  the  plaintiff  while  he  was  standing  upon  a  street  in  the  city 
oi  Des  Moines,  near  where  the  defendant's  freight  train  contain- 
ing the  car  was  passing.  As  to  how  the  door  happened  to  fall 
there  is  no  direct  evidence  whatever.  It  is  manifest  that  the  fast- 
enings had  become  insufficient,  and  this  probably  occurred  by 
reason  of  wear  or  strain  or  breakasre,  but  further  than  that  it  is  im- 
possible to  make  any  inference.  The  court  gave  an  instruction  in 
these  words :  "  When  the  accident  is  one  that  ordinarily  would  not 
have  happened  had  the  defendant  exercised  ordinary  care,  proof  of 
the  accident  and  its  attending  circumstances  raises  a  presumption 
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of  negligence  on  the  part  of  the  defendant,  and  tlie  burden  of 
proof  is  then  cast  upon  it  to  rebut  the  presumption.'^  The  giving 
of  this  instruction  is  assigned  as  error. 

The  instruction  we  think  cannot  be  approved.  The  case,  so  far 
as  we  can  see,  is  an  ordinary  one,  and  falls  under  the  ordinary  rule 
that  where  the  defendant  is  charged  with  negligence  in  the  use  of 
a  structure  which  has  become  defective,  it  is  incumbent  on  the 

J»laintifi  to  prove  that  the  defect  came  to  the  knowledge  of  the  de- 
endant,  or  existed  for  such  alengtli  of  time  tliat  knowledge  should 
be  presumed.  Gandy  v.  C.  &  !N.  W.  R.  Co.,  30  Iowa,  420 ;  Mc- 
Gummons'z;.  C.  &  N.  W.  R.  Co.,  33  Iowa,  187  ;  Ay les worth  v,  C, 
R.  I.  &  P.  R.  Co.,  30  Iowa,  459 ;  Perry  v.  Railroad  Co.,  36  Iowa, 
102;  Davis  t;.  C,  R.  I.  &  P.  R.  Co.,  40  Iowa,  292;  McCormick  v. 
C,  R.  I.  &  P.  R.  Co.,  41  Iowa,  193  ;  s.  c,  6  Am.  &  Eng.  R.  R 
Cas.,  474;  Losee  v.  Buchanan,  51  N.  T.  476;  Garrison  v.  New 
York,  5  Bosw.  497 ;  Hall  v.  Manchester,  40  N.  H.  410  ;  Hart  t>. 
Brooklyn,  36  Barb.  226 ;  Thomp.  Neg.  1227. 

The  plaintiff  relies  upon  cases  which  either  involved  contractual 
relation  or  danger  whicli  was  so  imminent  as  to  call  for  unremitting 
attention,  as  where  a  heavy  body  is  raised  or  lowered  over  a  public 
way.  The  danger  of  a  car  door  falling  upon  a  by-stander  was 
certainly  not  of  this  character?  nor  would  it  be  practicable  for  a 
railroad  company  to  give  unremitting  attention  to  the  condition  of 
every  car  ownea  by  it  or  drawn  into  its  service.  The  company 
may  be  allowed  a  little  time  to  discover  defects.  Possibly  the 
plaintiff  would  concede  that  this  is  so.  His  contention  is,  as  we 
understand,  that  the  instruction  given  is  not  inconsistent  with  such 
rule.  Our  attention  is  called  to  the  fact  that  the  instruction  does 
not  hold  that  proof  of  the  accident  alone  raises,  in  such  case,  a 
presumption  of  negligence,  but  that  proof  of  the  accident  and  of 
attending  circumstances  does.  In  regard  to  this,  we  have  to  say 
that  it  cannot  properly  be  held  that  attending  circumstances,  ab- 
stractly considered,  constitute  presumptive  evidence  of  negligence. 
While  there  are  attending  circumstances  in  every  case,  they  are  not 
always  such  as  to  constitute  presumptive  evidence  of  negligence,  and' 
were  not,  so  far  as  we  can  see,  in  the  case  at  bar. 

The  plaintiff  insists,  upon  the  circumstances,  that  the  defend- 
ant's train,  including  the  defective  car,  was  in  motion,  and  passed 
on  its  route  to  its  destination,  and  he  was  not  allowed  to  inspect  it, 
nor  have  it  inspected  by  persons  whom  he  could  call  as  witnesses. 
It  is  possible,  of  course,  that  an  inspection  of  the  car  might  have 
revealed  a  long-standing  defect,  but  we  cannot  presume  that  it 
would.  Nor  do  we  see  any  conduct  on  the  part  of  the  company, 
or  any  one  representing  it  in  the  control  of  tfie  train,  that  could  be 
construed  into  an  attempt  to  conceal  evidence.  It  is  not  shown 
that  the  fact  of  the  accident  came  to  the  knowledge  of  the  conduc- 
tor of  tlie  train  or  any  one,  except  a  brakeman.     The  plaintiff 
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walked  away,  and  it  does  not  appear  that  at  that  time  the  accident 
was  regarded  as  serious  even  bv  tlie  plaintiff  himself. 

Some  other  questions  are  discussed  ;  but,  in  the  view  which  we 
have  taken  of  the  case,  they  cannot,  we  think,  arise  upon  another 
trial.    Eeversed. 


OUDGEB 
V. 

Western  North  Caroldta  R.  R.  Co. 

(87  Ifarih  OaroUna  Beports,  825.) 

The  plaiiitiff  sues  the  Western  North  Carolina  railway  company  for  dam- 
ages for  personal  injuries  alleged  to  have  resulted  from  its  erection  of  an 
*' engineer-stake,"  in  a  street  of  the  town  of  Marshall,  over  which  the 
plaintiff  fell  and  broke  his  leg.  Edd  that  the  wrons  complained  of  is  the  per- 
sonal act  of  those  engaged  in  running  the  'line  for  the  proposed  road,  and^  in 
law,  the  act  of  those  by  whose  authority  the  work  was  done,  and  that  the 
plaintiff  has  the  right  to  elect  to  sue  one  or  more  of  them,  alone. 

In  the  course  of  this  proceeding,  non-residents  (assignees  of  the  road)  vol- 
untarily become  parties  defendant,  and  ask  for  a  removal  of  the  case  to  tiie 
federal  court.    Meld,  that  their  motion  was  properly  refused. 

To  entitle  a  party  to  such  removal,  under  the  act  of  Congress,  there  must 
exist  in  the  suit  a  separate  and  distinct  cause  of  action,  in  respect  to  which 
all  the  necessary  parties  on  one  side  are  citizens  of  different  States  from  thoee 
on  the  other. 

Motion  of  defendants  to  remove  the  cause  to  the  circuit  conrt  of 
the  United  States,  heard  at  Fall  Term,  1882,  of  Madison  Superior 
Court. 

The  cause  of  action  alleged  in  the  complaint  is  the  negligent  and 
unlawful  erection,  in  a  street  of  the  town  of  Marahall  by  the  de- 
fendant company,  of  a  stake  against  which  the  plaintiff  acciden- 
tally struck  his  foot,  and  in  falling  broke  the  bone  of  his  leg,  and 
for  this  injury  he  seeks  to  recover  damages. 

The  de^ndant  in  its  answer  admits  its  incorporation  and  organi- 
zation under  a  law  of  the  State,  and  says  that  the  legal  title  to  the 
corporate  property  remains  in  the  State,  while  the  ^quitable  title 
thereto  is  vested  in  A.  S.  Buford,  T.  M.  Logan  and  W.  P.  Clyde, 
assignees  of  W.  J.  Best,  by  virtue  of  a  contract  entered  into  be- 
tween him  and  the  State,  and  that  they  are  necessary  parties  to*  the 
suit. 

The  answer  then  proceeds  to  explain  that  the  engineer-stakes 
ware  placed  in  the  street,  in  the  course  of  a  survey  of  the  route  for 
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the  extension  of  its  road,  under  authority  conferred  and  as  neces- 
sary in  order  to  the  construction  thereof,  and  denies  that  it  caused 
to  be  put  up  the  stake  against  which  the  plaintiff  alleges  he  came 
in  contact,  and  sustained  the  injnry  complained  of. 

It  is  further  stated  that  the  plaintiff  saw  and  knew  of  the  placing 
of  the  stake  at  the  curb-stone,  near  and  in  front  of  his  residence^ 
interfering  neither  witli  the  use  of  the  street  nor  side-walk,  and  if 
he  stumbled  a^inst  it,  it  was  his  own  negligence  alone  that  caused 
the  injury,  and  the  company  is  in  no  manner  liable  for  the  conse- 
quences. 

It  is  not  necessary  to  set  out  in  greater  detail  the  allegations  con- 
tained in  the  pleadings,  in  order  to  show  the  nature  and  extent  of 
the  controversy  between  the  parties. 

The  record  states  that  at  fall  term,  1882,  the  said  Buford,  Logan 
and  Clyde  ^'  are  made  parties  defendant  and  filed  their  answer,'^ 
but  at  whose  instance,  unless  their  own,  does  not  appear.  They 
also  pat  in  an  answer  alleging  the  same  substantial  matters  of  de- 
fence, and  describing  with  minuteness  of  detail  the  proceedings* 
whereby  the  former  railroad  property  of  the  same  name  had  come 
into  their  possession  and  under  tiieir  control,  under  an  assignment 
to  them  of  the  contract  entered  into  with  Best,  and  the  interrnp-; 
tions  and  embarrassments  that  might  ensue,  in  executing  the  con- 
tract for  construction,  through  the  recorery  of  judgment  and  its 
enforcement  by  the  plaintiff  against  the  franchise  ana  property  of 
the  company. 

At  this  stage  of  the  proceeding,  the  three  added  defendants,  oiti- 
sens  of  other  States  than  that  of  the  {)]aintiff,  file  their  petition  for 
the  removal  of  the  cause  to  the  circuit  court  of  the  United  States, 
tinder  the  act  of  Oongress  in  that  behalf.  The  motion  was  ref  used, 
and  they  appeal  to  this  court. 

J.  H.  Merrimon  and  J.  M.  Gudger  for  plaintiff. 

D.  Schenck,  F.  H.  Busbee  and  McLoud  &  Moore  for  defendant. 

SxTTH,  C.  J. — It  is  a  matter  of  moment  to  the  parties  that  a  oer* 
lect  solution  be  reached  of  the  inquiry,  whether  upon  the  case  pre- 
sented in  the  pleadings  the  defendants  are  entitled  to  an  order  of 
removal,  or  suspension  of  further  action  in  the  cause  in  the  8Upe> 
nor  court,  since,  if  it  ought  to  have  been,  and  is  not  transferred  to 
the  jurisdiction  of  the  federal  court,  whatever  proceedings  may  be 
thereafter  had  in  the  State  court,  are  a  nullity,  and  the  progress  of 
the  cause  is  arrested  by  law  at  the  point  when  the  removal  was  de> 
manded. 

We  have  therefore  carefully  considered  the  act  of  Congress  of 

March,  1875,  as  interpreted  by  the  supreme  court  of  the  United 

States  in  Barney  v.  Latham,  103  U.  S.  206 ;  Blake  v.  McEim,  Id. 

386;  and  Hyde  v.  Keeble,  104  IT.  S.  407,  with  a  view  to  ascertain 
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if  the  case  made  in  the  pleadings  in  the  present  action  brings  it 
within  the  scope  and  operation  of  the  enactment,  and  entitles  the 
defendants  to  an  order  of  removal. 

The  action,  diyested  of  extraneous  matter,  is  one  of  tort,  and  its 
object  the  recovery  of  damages  sustained  by  the  plaintiff,  resnlting 
from  the  negligence  of  the  defendant  company.  No  other  pereoa 
is  charged  with  complicity  in  the  unlawful  act,  if  such  there  be, 
nor  was  it  necessary  lor  the  plaintiff  to  pursue  his  remedy  against 
all  the  wrong-doers. 

His  controversy  is  with,  and  his  suit  is  aminst  such  party  as  he 
chai^ges  in  the  complaint  with  having  placed  the  obstruction  in  the 
public  street,  and  no  other.  If  then  the  individual  non-resident 
defendants  come  in  and  assume  a  common  responsibility  with  the 
other  defendant,  while  no  recovery  is  asked  against  them,  how  can 
it  be  said  that  there  has  been  constituted,  in  the  words  of  the  statute, 
^^  a  coptroversy  which  is  wholly  between  citizens  of  different  States 
and  which  can  be  fully  determined  as  between  them  "  I — ^that  is,  as 
declared  by  the  court  in  Barney  v.  Latham,  supra,  ^^  a  controversy 
finally  determinable  as  between  them,  without  the  presence  of  their 
co-defendants  or  any  of  them,  citizens  of  the  same  State  with  the 
plaintiff,"  when  in  fact  it  is  exclusively  upon  the  pleadings  between 
the  plaintiff  and  the  defendant  originally  sned,  as  to  an  irapntedun- 
lawinl  act  of  the  latter,  the  source  and  ground  of  this  claim  to  com- 
pensatory damages.  The  defendants  who  subsequently  come  in 
and  become  parties,  assume  a  common  responsibility  with  the  com- 
pany, if  there  be  any  liability  resting  upon  either,  for  the  act,  but 
this  cannot  impair  the  plaintiff's  right  to  seek  his  remedy  and  pur- 
sue it  against  the  company  if  he  chooses  so  to  do. 

The  wrong  complained  of  in  putting  up  the  stake  is  the  personal 
act  of  those  who  were  engaged  in  running  the  prop<^ed  railroad 
route,  and  in  law  the  act  of  those  by  whose  authority  and  in  whose 
service  the  work  was  done,  and  the  plaintiff  has  his  election  to  seek 
his  redress  against  one  or  more  of  them  alone. 

It  would  in  our  opinion  be  a  perversion  of  the  purposes  of  the 
act,  and  unwarranted  by  its  words,  to  permit  other  wrong-doers, 
not  sought  to  be  made  liable  and  against  whom  no  complaint  is 
preferred,  to  come  in  and  assume  an  unnecessary  liability  for  them- 
selves, and  under  this  pretext  to  withdraw  the  only  controversy  of 
the  plaintiff 's  seeking  from  a  rightfully  attaching  jurisdiction  of 
the  court. 

As  the  case  stands  upon  the  complaint,  all  the  defendants  are 
united  in  resisting  a  recovery  against  the  company,  and  the  asserted 
and  denied  right  to  maintain  the  action  is  the  sole  subject  matter 
in  contest. 

A  controversy  between  opposing  parties  to  an  action  grows  out 
of  conflicting*  allegations  in  the  adversary  pleadings,  and  none  is 
made  in  the  complaint  against  the  non-resident  defendants  (volon- 
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tarilj  becomiDg  parties),  and  no  issue  as  to  them  can  be  eliminated 
therefrom. 

^'  The  suit  then,  as  it  stands  in  the  complaint,"  remarks  the  chief 
justice  in  Hyde  v.  Beeble,  ^^  is  in  respect  to  a  controversy  between 
the  parties  as  to  the  liabilities  of  the  defendant  on  a  single  con- 
traev  &i^d  substituting  tort  for  contract  at  the  end  of  the  sentence, 
tiie  langua^  is  precisely  adapted  to  the  present  case.  ^^  Neither 
do  we  Slink,"  he  adds,  '^  it  [the  cause]  was  removable  under  the 
second  clause  of  the  same  section,  on  the  ground  that  there  was  in 
the  suit  a  separate  controversy  wholly  between  citizens  of  different 
States.  To  entitle  a  party  to  a  removal  under  this  clause,  there 
must  exist  in  the  suit  a  separate  and  distinct  cause  of  action  in  re- 
spect to  which  all  the  necessary  parties  on  one  side  are  citizens  of 
<ufferent  States  from  those  on  the  other." 

In  oar  view  the  case  presented  is  not  one  for  removal  under  the 
act  and  the  application  therefor  was  properly  denied. 

There  is  no  eiTor,  and  this  vrill  be  certified  to  the  end  that  the 
eanse  proceed  in  the  court  below.  The  appellants  will  pay  the 
costs  01  the  appeal. 

No  error.    Affirmed* 


TUBBNEB 
V. 

Oajjfobnja  Street  B.  Oo. 

{Adoanee  (kue^  Oal^omia,    Novernber  28,  1884.) 

The  maintaining  and  use  on  property  adjoining  plaintifTB,  of  a  steam-en* 
gine  for  tbe  purpose  of  propelling  cars  by  means  of  a  cable,  by  whieb  use 
pbdntiff's  adjoining  building  was  constantly  shaken,  plaster  cracked,  and 
premises  covered  with  soot,  besides  a  loud  and  continuous  noise  bein^  pro- 
duced, constituted  a  nuisance  for  which  the  street- car  company  was  liable; 
and  a  license  from  the  municipality  to  operate  such  road,  and  all  machinery 
necessarj  thereto,  was  not  a  justification  of  such  nuisance. 

In  an  action  to  abate  a  nuisance,  and  for  damages  for  injuries  sustained^ 
the  fact  that  the  nuisance  has  since  been  abated  does  not  interfere  with  plain- 
tiffsTigbt  to  recover  damages  for  injuries  already  sustained. 

Tbe  measure  of  damages  for  injury  by  a  nuisance  is  a  question  for  tbe  jury, 
and  tbey  may  determine  a  reasonable  sum  as  a  proper  compensation ;  it  is  not 
for  the  plaintiff  to  prove  the  value  of  his  injury. 


Bepabthent  1.    Appeal  from  the  superior  court  of  the  city  and 
eonntj  of  fian  Francisco. 
Harvey  S.  Brown  and  J.  E.  Fonlds  for  appellants. 
E.  F.  I*reston  for  respondent. 
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TilYaicK,  J. — The  action  was  brought  to  abate  an  alleged  nni^- 
auce  and  to  recover  damages.  The  jury  gave  a  verdict  for  the 
plaindffs  for  $1,000  dama^,  and  from  the  judgment  rendered 
therefor  and  an  order  denying  a  new  trial,  the  defendant  appealed. 

The  case  is,  in  substance,  as  follows :  The  jplaintifEB,  owners  of 
a  lot  of  land  near  the  comer  of  Larkin  and  California  streets,  in 
the  city  and  county  of  San  Francisco,  had  thereon  two  dweUing* 
houses  (one  occupied  by  the  family^  of  one  of  the  plaintiffs,  the 
other  by  the  family  of  the  other  plaintiff),  and  on  the  rear  of  the 
lot  a  two-story  building,  in  the  lower  story  of  which  the  plaintifEs 
carried  on  the  manufacture  of  show-cases,  the  upper  story  bein^ 
occupied  by  a  tenant.  The  defendant  constructed  a  street  railroaa 
along  Calif omia  Street,  and,  for  the  purpose  of  using  steam  as  a 
motive  power  in  propelling  the  cars,  by  means  of  a  cable,  con- 
structed a  building  on  the  corner  of  the  streets  above  named,  which 
building  adjoined  the  property  of  plaintifis.  This  building  was 
used  in  connection  with  the  street  railroad  as  a  car-house,  ai^  had 
an  engine  and  furnace,  with  a  smoke-stack  extending  to  a  point  30 
feet  higher  than  plaintiffs'  houses.  Cars  were  elevated  from  one 
story  to  another  by  the  aid  of  machinery.  We  quote  substantially 
from  the  testimony  of  plaintiffs  for  the  purpose  of  showing  the 
case  as  presented  by  them  to  the  court  and  jury : 

^^  From  the  tune  the  railroad  commenced  running,  about  Febru- 
ary 1,  1878,  to  August  2,  1878,  when  this  suit  was  commenced,  we 
were  annoyed  by  soot,  and  by  the  machinery,  and  the  elevator  run- 
ning up  and  letting  down  cars.  It  shook  the  whole  house ;  com* 
menced  about  7  o'dock  in  the  evening,  and  continued  until  10, 11, 
or  12  o'clock  at  night, — ^sometimes  unnl  1  and  2 ;  the  noise  was  con- 
tinuous during  that  time ;  there  was  a  jarring  and  shaking  of  the 
building;  the  plastering  was  cracked  some ;  the  elevator  sometimes, 
shook  the  whole  house ;  the  soot  came  from  the  smoke-stack  to  our 
houses,  and  came  in  at  the  windows,  and  in  the  back-yard ;  in  the 
morning  I  could  dean  up  a  whole  pailful ;  if  I  lay  my  hand  on  the 
banisters,  they  are  all  black ;  we  were  troubled  every  dav  with 
Boot ;  if  I  open  the  windows,  the  dust  comes  into  the  whole  houBe ; 
in  the  evening,  sometimes  when  I  am  reading  the  paper,  they 
would  put  the  cars  upon  a  small  track ;  I  would  jump  np,  thinking 
it  was  an  earthquake ;  the  noise  mostly  is  when  they  are  elevating 
the  cars ;  when  the  cars  went  in,  there  was  shaking  and  soot  that 
troubled  ns  all  the  time;  sometimes  it  shook  the  house  so  you 
would  have  thought  it  was  an  earthquake ;  as  for  the  soot,  it  was 
not  possible  to  clean  the  stairs  or  place ;  if  yon  clean  it  four  or  five 
times,  it  would  be  the  same  thing  over." 

Besides  a  denial  of  the  shaking,  noises,  and  soot,  the  defendant 
pleaded  its  incorporation  for  the  purpose  of  operating  a  street  rail- 
road along  Oalifomia  Street  with  endless  ropes  and  stationary 
steam-engines,  and  that  it  had  authority  from  tne  board  of  super- 
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yisors  of  the  city  and  connt  j  ao  to  operate  its  road,  and  that  all  the 
stmctures  and  machinery  were  necessary  to  that  end,  and  were 
properly  oonstmcted  and  operated.  When  the  def end^t  offered 
tiie  orders  of  the  board  of  supervisors  in  evidence,  the  court  sus- 
tained the  plaintifiEs'  objection  thereto.  The  defendant  assigns  this 
ruling  as  error,  on  the  ground  that  if  it  had  the  legal  right  to  run 
its  cars  along  the  street,  the  acts  complained  of  could  not  consti- 
tute a  nuisance,  because  the  doing  of  that  which  is  lawful  cannot 
be  a  nuisance.  If  this  position  be  correct,  in  its  application  to  this 
case^  the  court  erred.  There  is  no  doubt  that  the  municipality 
may  grant  the  right  to  run  cars  along  streets,  to  be  drawn  by  horses 
or  {>ropelled  by  steam.  The  annoyances  complained  of  were  not 
the  immediate  result  of  the  running  of  cars ;  they  were  caused  by 
the  stationary  furnace  and  machinery  of  the  defendant  on  its  own 
premises.  If  the  defendant  had  the  right  to  operate  its  furnace 
and  machinery  in  the  manner  and  with  the  result  detailed,  the 
orders  of  the  board  of  supervisors  would  not  add  to  such  right. 
The  object  of  the  testimony  offered  was  to  show  that  the  defend- 
ant, in  operating  its  road^  was  doing  a  legal  act,  and  to  claim  that, 
as  a  stationary  engine  was  necessary,  all  results  to  follow  the  rear 
fionable  use  of  the  engine  and  its  appliances  were  also  legaL 

To  sustain  the  ruling  of  the  court  it  must  be  conceded  that  the 
defendant  had  a  legal  right  to  run  its  cars  on  the  street,  propelled 
by  the  use  of  steam-power.  The  question,  then,  is  presented : 
Had  the  defendant  the  right  to  use  its  own  property  (the  lot  at  the 
comer  of  the  streets),  in  a  lawful  business,  m  such  a  manner  as  to 
produce  the  results  complained  of  ?  Any  person  may  use  his  own 
property  in  such  lawful  manner  as  to  him  may  seem  fit,  having 
reference  always  to  the  right  of  others  to  use  their  property.  A 
person  may  not  use  his  own  property  even  in  and  about  a  busi- 
ness in  itself  lawful,  if  it  be  used  m  such  a  manner  as  to  seriously 
interfere  with  another  in  the  enjoyment  of  his  right  in  the  use  of 
his  property.  It  is  declared  by  the  Civil  Code  (section  731)  that 
^*  anything  which  is  injurious  to  health,  or  indecent  or  offensive  to 
the  senses,  or  an  obstruction  to  the  free  use  of  property,  so  as  to 
interfere  with  the  comfortable  enjoyment  of  life  or  propertv,  is  a 
nuisance,  and  the  subject  of  an  action,"  and  damages  may  be  re- 
covered. It  is  said  by  Cooley,  in  his  work  on  Torts,  600,  that 
^  where  manufacturing  operations  are  earned  on  with  heavv  mar 
chinery  in  the  part  of  a  city  mainly  occupied  by  residences,  the  jar 
of  machinery  may  constitute  a  serious  nuisance,  injurious,  not  to 
comfort  merely,  but  to  health;  it  is  usually  increased  also  by 
smoke,  soot,  etc."  If  the  smoke  or  dust,  or  both,  that  rises  from 
one  man's  premises  and  passes  over  ana  upon  those  of  another, 
causes  perceptible  injury  to  the  property,  or  so  pollutes  the  air  as 
sensibly  to  impair  the  enjoyment  thereoi,  it  is  a  nuisance.  But  the 
inconvenience  must  be  something  more  than  mere  fancy — ^mere 
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delicacy  or  fastidiousness ;  it  most  be  an  inconvenience  materialljr 
interfering  with  the  ordinary  comfort,  physically,  of  hnman  exist> 
ence ;  not  merely  according  to  elegant  and  dainty  modes  and  hab- 
its of  living,  but  according  to  plain,  sober,  and  simple  notions.'* 
If  a  business  be  necessary  or  useful,  it  is  always  presumable  that 
there  is  a  proper  place  and  a  proper  manner  for  carrying  it  on.  It 
can  hardly  be  saia  that  is  a  lawful  business  which  cannot  be  carried 
on  without  detriment  to  surrounding  people.  Some  classes  of 
business  constitute  a  nuisance  per  se ;  others  may  or  may  not  create 
a  nuisance,  according  as  they  shall  be  carried  on.  The  keeping  of 
a  hotel  or  restaurant  is  a  lawful  and  very  necessary  business, — 
e<iually  so  with  running  street  cars ;  yet  it  could  not  be  held  that 
a  person  carrying  on  such  business,  or  any  other  requiring  a  large 
consumption  of  fuel,  could  erect  his  chimney  to  a  height  that 
would  discharge  the  smoke  and  soot  into  his  neighbor's  window. 
It  is  true,  as  urged  by  appellant,  that  persons  preferring  to  live  ia 
cities,  rather  than  the  country,  must  accept  many  inconveniences, — 
probably  all  that  naturally  and  necessarily  flow  from  the  concen- 
tration of  populations;  but  that  doctrine  should  not  be  carried  too 
far.  The  law  looks  to  a  medium  course  to  be  pursued  by  each  for 
the  mutual  benefit  of  all. 

Applying  these  principles  to  the  facts  as  presented  by  the  plain* 
tifis,  we  are  of  opinion  that  it  was  competent  for  the  jurv  to  aeter- 
mine  whether  tne  defendant  was  carrying  on  its  business  in  a 
proper  manner;  whether  the  acts  complained  of  were  substantially 
offensive  to  the  senses  of  the  plaintiffs,  or  obstructed  them  in  the 
free  use  of  their  property,  so  as  to  interfere  with  their  comfortable 
enjoyment  of  it.  It  may  have  been  that  a  smoke-stack  but  20  feet 
high  would  foul  the  plaintiffs'  premises,  and  that  one  40  feet  high 
would  not.  It  may  nave  been  convenient  for  the  defendant  to 
hoist  its  cars  from  one  story  to  another,  and  yet  not  absolutely  nec- 
essary ;  or  it  may  be  that  the  hoistine^  could  have  been  done  with- 
out causing  a  jarring  producing  actual  discomfort  or  injury. 

As  said  above,  the  municipauty  could  grant  a  francmse  for  run- 
ning cars  along  the  street,  but  it  could  not  grant  a  franchise  to 
materially  injure  the  plaintiffs  in  their  property  rights.  The  fran- 
chise which  the  defendant  claimed  to  hold  did  not  even  assume  to 
be  for  that  end.  We  are  aware  of  the  decisions  that  where  a  fran- 
chise has  been  granted  for  the  running  of  steam-cars  along  a  street, 
property-owners  along  the  line  must  abide  the  natural  results  of  a. 
reasonable  and  proper  exercise  of  the  franchise ;  but  we  are  of 
opinion  that  the  reason  of  those  decisions  has  no  application  here* 
The  fact  tliat  the  defendant  had  since  the  commencement  of  the 
suit  (if  such  be  the  fact)  remedied  the  evil  complained  of,  would 
not  interfere  with  plaintiffs'  right  to  recover  damages  for  injuries 
sustained  before  the  commencement  of  the  suit  It  was  not  incum- 
bent on  the  plaintiffs  to  prove  their  injury  by  value ;  it  may  have 
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been  of  trivial  ooBt  to  sweep  up  a  pailful  of  soot,  and  yet  the  soot 
may  have  cansed  serious  injury ;  it  may  also  have  been  quite  out 
of  the  question  to  prove  the  loss  in  value  sustained  by  the  jarring. 
It  was  for  the  jury  to  determine  a  reasonable  sum  to  be  proper 
compensation. 

We  have  examined  the  points  presented  by  appellant,  and  are  of 
opinion  that  they  are  substantially  covered  oy  the  foregoing. 
Judgment  and  order  affirmed. 

Shajelpstein,  J. — I  concur. 

Thornton,  J. — I  concur  in  the  judgment  The  evidence  as  to 
the  amount  in  money  of  the  damages  accrued  was  very  slight,  yet 
as  the  damages  found  for  the  injury  suffered  ate  not  excessive,  I 
do  not  think  the  judgment  should  be  disturbed  for  that  reason. 
That  the  acts  committed  by  the  defendant  constituted  a  nuisance 
is  clear ;  nor  were  such  acts  either  directly  or  indirectly  permitted 
to  be  done  by  the  express  authority  of  a  statute. 

Nuisance  of  Noise  and  Snnolcei— A  railroad  company  may  become  guilty 
of  maintaioing  a  nuisance  when  it  erects  workshops  or  other  buildings  neces- 
sary for  its  purposes  and  uses  machinery  on  them  which  creates  noise,  vibra- 
tion, and  smoke.  Fen  wick  v.  East  London  R.  Co.,  L.  R.  No.  £q.  644;  Ran- 
dell  V.  Pacific  R.  Co.,  65  Mo.  825;  Baltimore  &  Potomac  R.  R.  Go.  v.  Fifth 
Baptist  Church,  11  Am.  &  Ens.  R.  R.  Cas.  15;  Chicago,  M.  &  St.  P.  R.  Co. 
9.  Hall,  90  111.  43;  Trustees  of  First  Baptist  Church  v.  Utica  &  Schnectady 
R.  Co.,  6  Barb.  818;  People  «.  Albany  &  Susquehanna  R  Co.,  57  Barb.  204. 


Gulf,  Colobado  akd  Santa  F£   R.  R.  Co. 

Levy. 
{Adwnee  Case,  Texas,     1885.) 

A  party  is  not  entitled  to  recover  damages  for  an  injury  to  his  feelings  or 
mental  anguish,  occasioned  by  the  non-delivery  of  a  telegram,  unless  the  non- 
delivery was  occasioned  by  gross  neglisence. 

Plain tilE^s  wife  and  child  having  died,  he  sent  a  telegram  to  his  father  re- 
questing aid.  The  telegram  was  transmitted  correctly  and  promptly  to  the 
town  where  the  plaintiffs  father  lived,  and  three  attempts  were  made  in  the 
course  of  the  day  to  deliver  it  at  his  store,  which  was,  however,  found  closed. 
No  inquiry  was  made  for  him  by  any  one.  In  suit  brought  by  plaintiff  for  the 
mental  anguish  caused  him  by  reason  of  the  failure  of  his  father  to  come  to 
him:  held,  that  there  was  no  evidence  of  gross  negligence,  and  therefore  no 
right  to  recover. 

The  institution  of  suit  is  full  compliance  with  a  stipulation  on  a  telegraph 
blank  that  any  claim  for  damages  shall  be  presented  within  sixty  days. 

A  PPEAL  from  Milam  Connty. 
lialliiiger,  Mott&  Terry  for  appellant. 
Heffly  &  Wallace. for  appellee. 
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Statement. — ^A  fall  report  of  this  case,  when  before  this  court  on 
a  former  appeal,  will  be  found  in  12  Am  &  £ng.  B.  R.  Cas.  90. 

Upon  its  return  to  the  District  Court  appellee  filed  a  seoond 
amended  original  petition,  in  which  he  alleged,  in  substance,  that 
appellant  owned  and  operated  a  telegraph  line  from  the  town  of 
Cameron,  in  Millam  Count j,  to  the  town  of  Cleburne,  in  Johnson 
Count  J,  transmitting  telegrams  for  hire ;  that  on  September  30, 
1882,  appellee's  wife,  Bettie  Levy,  died,  and  his  infant  cliild  died 
the  day  before,  near  said  town  of  Cleburne ;  that  appellee,  being 
in  straightened  circumstances,  amon^.  strangers  and  m  need  of  pe- 
cuniary assistance  about  the  funeral  obsequies  and  burial  of  Lis 
said  wife,  and  desirous  of  removing  the  corpse  of  his  wife  to  Milam 
County  for  interment,  and  being  in  great  distress  and  requiring 
and  desirous  of  the  help,  consolation  and  assistance  of  his  father, 
I.  Levy,  then  residing  in  said  town  of  Cameron,  and  also  being  de- 
sirous of  the  help,  consolation  and  assistance  of  Mrs.  Catharine  A. 
Dean,  the  mother  of  his  wife,  who  also  resided  at  said  town  of 
Cameron,  delivered  to  appellant  about  10  o'clock  A.M.,  of  October 
1,  1882,  the  following  telegram,  paying  the  charges  thereon  and 
informing  appellant  of  the  necessity  for  a  prompt  transmission  and 
delivery  of  the  same,  and  that  appellant  undertook  to  deliver  the 
same  in  a  reasonable  time : 

'^  GULF,  OOLOBADO   AND  SANTA  V&   BAILWAT  TBLSOBAPH. 

^^  All  messages  taken  by  this  Company  are  subject  to  the  follow- 
ing terms: 

"  To  guard  against  mistakes  or  delays  the  sender  of  a  messa^ 
should  order  it  repeated.  For  this,  one  half  the  regular  rate  will 
be  charged  in  addition.  It  is  agreed  between  the  sender  of  the 
following  message  and  this  company,  that  said  company  shall  not 
be  liable  for  mistakes,  or  delays  in  the  transmission  or  delivery,  or 
for  non-delivery  of  any  unrepeated  message,  whether  happening  by 
the  negligence  of  its  servants  or  otherwise,  beyond  the  amount  re- 
ceived for  sending  the  same ;  nor  for  mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  non-delivery  of  any  repeated  mes- 
sage beyond  fifty  times  the  sum  received  for  sending  the  same ; 
nor  in  any  case  for  delays  arising  from  unavoidable  interruption 
in  the  working  of  its  lines,  or  for  errors  in  cipher  or  obscure  mes- 
sages. And  this  company  is  hereby  made  the  agent  of  the  sender, 
without  liability,  to  lorward  any  message  over  the  lines  of  any 
other  company  when  necessary  to  reach  its  destination..  Cori'ect- 
ness  in  the  transmission  of  messages  to  any  point  on  the  lines  of 
this  companv  can  be  insured  by  contract  in  writing,  stating  agreed 
amount  of  risk,  and  payment  of  premium  thereon  at  the  following 
rates,  in  addition  to  the  usual  charge  for  repeated  messages,  viz.:  1 
per  cent  for  any  distance  not  exceeding  1000  miles,  and  2  per  cent 
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for  any  greater  distance.    No  employee  of  the  company  ia  aathor- 
ized  to  vary  the  foregoing. 

^^  No  responsibility  regarding  meesages  attaches  to  this  company 
until  the  same  are  presented  and  accepted  at  one  of  its  transmitting 
offices  ;  and  if  a  inessage  is  sent  to  snch  office  by  one  of  the  com- 
pany's messengers,  he  acts  for  that  purpose  as  the  agent  of  the 
fieuder. 

'^  Messages  will  be  delivered  free  within  the  established  free 
delivery  limits  of  the  terminal  office — for  delivery  at  a  greater  dis- 
tance a  special  charge  will  be  made  to  cover  the  cost  of  such  deliv- 
erv.  The  company  will  not  be  liable  for  damages  in  any  case 
wliere  the  claim  is  not  presented  in  writing  within  sixty  days  after 
sending  the  message. 

"  Send  the  following  message,  subject  to  the  above  terms,  which 
are  hereby  agreed  to: 

"  CLBBiTSHBy  October  1, 1883. 

**To  I.  Levy,  Cameron,  Texas: 

^'  Bettie  and  baby  dead.  Come  to  Cleburne  to-nigbt  train  to  my 
help.     Wade  meet  you.     Tell  mother.  J.  T.  Levy. 

[^^  Read  the  notice  and  agreement  at  the  top."] 

That  appellee  prepaid  to  api^llant  70  cents,  the  charges  on 
aaid  message;  that  notwithstandmg  appellant's  undertaking  to  de- 
liver said  telegram  in  a  reasonable  time,  appellant  wilfully,  and  by 
its  carelessness  and  gross  negligence,  failed  to  deliver  the  same 
within  a  reasonable  time,  and  did  not  deliver  the  same  until  about 
11  o'clock  A.  M.  of  October  2,  1882 ;  that  October  1, 1882,  the  day 
on  which  the  telegram  was  delivered  to  appellant,  was  Sunday,  but 
that  the  transmission  and  delivery  of  the  same  was  a  work  of  neces- 
sity and  charity  ;  that  appellee  kept  the  body  of  his  wife  disin- 
terred, awaiting  the  arrival  of  said  I.  Levy,  and  expecting,  also,  the 
arrival  of  the  mother  of  his  wife,  until  about  10  o'clock  a.m.  on 
October  2,  1882,  when  his  father,  I.  Levy,  failing  to  arrive  and 
failing  to  hear  from  him,  and  it  being  impossible  to  keep  the  body 
of  his  wife  longer  out  of  the  grave,  he  had  her  buried  ;  that  if  ap- 

Eellant  had  delivered  said  telegram  to  appellee's  father,  L  Levy, 
e  would  have  come  to  his  relief  and  would  have  rendered  him  all 
needful  assistance,  and  that  he  and  his  said  wife's  mother  would 
have  been  present  at  the  funeral  obsequies  and  burial  of  his  wife, 
and  would  nave  comforted  and  consoled  him  on  that  sad  occasion  ; 
that  on  account  of  the  absence  of  appellee's  father  and  his  wife's 
mother  he  was  compelled  to  put  the  body  of  said  wife  away  among 
strangers  and  to  bear  his  heavy  affliction  alone,  without  tlie  com- 
fort and  consolation  of  any  relative  or  friend ;  that  appellee  in- 
curred,  on  account  of  awaiting  the  arrival  of  his  said  father,  an 
actual  expense  of  not  less  than  $25 ;  that  on  the  failure  of  his  father 
to  answer  said  telegram,  or  to  come  to  his  relief,  he  was  greatly 
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distressed  and  mortified,  and  that  the  injury  inflicted  on  the  feel- 
ings of  appellee  was  painfal  in  the  extreme,  and  that  he  was  dam- 
aged in  ttie  sum  of  $25  actual  money  paid  out,  in  addition  to  which 
he  asked  actual  compensatoiy  damages  in  the  sum  of  $2000,  and 
exemplary  damages  in  the  sum  of  $2000.  October  16, 1883,  appel- 
lant tiled  its  first  amended  original  answer  by  which  it  pleaded : 

1.  A  general  denial. 

2.  That  appellant  had  used  due  diligence  to  deliver  the  telegram, 
and  that  if  tiiere  was  any  negligence  it  was  the  negligence  of  its 
messenger  boy,  who  up  to  that  time  had  been  diligent,  careful,  and 
prompt  in  the  discharge  of  his  duties,  and  that  as  soon  as  his 
negligence  became  known  to  appellant  he  was  discharged  by  it. 

3.  That  the  telegram  was  written  n  pon  a  blank  form,  which  con- 
stituted the  contract  between  plaintin  and  defendant,  which  is  as 
above  set  out. 

That  plaintiff  did  not  have  his  message  repeated,  as  required  by 
the  terms  of  said  contract,  and  that  the  damages  were  liquidated 
by  the  contract  at  70  cents,  the  amount  paid  by  plaintiff  for  send- 
ing the  message,  which  is  beneath  the  jurisdiction  of  the  court, 
and  prated  that  the  suit  be  dismissed;  that  plaintiff  had  failed 
to  comply  with  the  provision  of  the  contract,  which  provided  that 
the  defendant  should  not  be  held  liable  for  damages  in  any  case 
where  the  claim  is  not  presented  in  writing  within  sixty  days  after 
sending  the  message. 

Plaintiff  excepted  generally  and  specially  to  defendant's  answer. 
The  court  sustained  the  exceptions  to  so  much  of  the  answer  as 
sets  up  in  bar  the  failure  of  plaintiff  to  make  his  claim  in 
writing  in  sixty  days,  on  the  ground  that  the  petition  in  the  case, 
which  was  filed,  and  service  had  on  the  local  agent  of  the  defen- 
dant in  Milam  County  within  the  sixty  davs,  was  a  compliance  with 
that  provision  of  the  contract,  and  overruled  the  exceptions  to  the 
rest  of  the  answer. 

Before  the  ruling  of  the  court  on  the  exceptions  defendant  filed 
a  supplemental  answer,  in  which  he  denied  that  the  agent  in 
Cameron  County,  upon  whom  the  service  was  made,  was  its  agent 
for. any  purpose  except  that  of  attending  to  the  shipment  and 
receipt  of  freight  and  messages. 

The  trial  of  the  case  resulted  in  a  verdict  and  judgment  for 
appellee  for  $500. 

Watts,  J. — According  to  the  view  entertained  of  this  case  the 
decisive  question  is  as  to  whether  the  verdict  is  sustained  by  the 
evidence.  The  actual  monetary  damage  was  about  $25,  while  the 
verdict  and  judgment  is  for  $500.  As  mental  suffering  and 
anguish  constituted  the  only  other  element  of  damages  submitted 
to  tlie  jury,  it  may  be  assumed  that  at  least  $475  or  the  amonnt 
was  awnrdcd  for  mental  anguish  or  suffering,  for  respecting  that 
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iBsae  the  following  instmction  was  gi^en  by  the  court,  viz. :  ^^But 
when  the  delay  in  delivering  the  message  is  attended  with  circam* 
stanoQB  of  wilful  wrong,  gross  neglect,  or  opposition,  then  other 
damages  to  the  injury  of  tiie  feelings  and  mental  suffering  will  be 
allowed." 

In  Sorelle  v.  Western  Union  Telegraph  Co.,  56  Texas,  810, 
it  was  held  that  injury  to  the  feelings,  or  mental  anguish  caused 
by  the  neglect  of  another,  constituted  actual  damages  for  which  a 
suit  might  be  maintained  and  a  recovery  had.  But  as  to  the  par- 
ticular point  that  case  is  overruled  by  the  decision  in  6.,  C.  & 
8.  F.  R.  B.  V.  Levy,  59  Texas,  569 ;  and  also,  in  effect,  when  this 
case  was  before  the  court  on  the  former  appeal  (6.,  C.  &  F.  S.  R.  B« 
Co.  V.  Levy,  59  Texas,  549),  where  it  is  said  :  "  Upon  the  whole 
case,  as  made  by  the  petition  and  evidence,  we  are  of  the  opinion 
that  the  appellee  was  entitled  to  recover  whatever  damage  the 
proof  may  justify  over  and  above  such  sum  as  he  paid  for  the  trans- 
mission of  the  message,  and  this  in  the  way  of  exemplarv  damages, 
if  the  negligence  of  the  appellant  in  failing  to  deliver  the  message 
was  wilful  or  gross,  which  is  a  matter  to  be  determined  by  a  jury, 
under  proper  instructions." 

It  mast  now  be  considered  as  settled  that  mental  anguish,  or 
injury  to  the  feelings,  is  exemplary  and  not  actual  damages ;  and 
bemg  exemplary,  or  punitive  damages,  can  only  be  recovered  when 
caused  by  gross  neglect. 

The  term  ^^  gross  negligence"  is  used  both  in  our  Constitution 
and  our  statute  in  sucn  connection  as  to  render  the  distinctive 
difference  between  the  other  degrees  and  gross  negligence  of  prac- 
tical importance  in  our  svstem.  Gross  negligence  has  oeen 
variously  defined  by  text  writers  and  courts,  and  the  following  are 
given  as  examples  of  the  two  extremes.  In  ^Louisville  &  Nash- 
ville R.  R.  Co.  V.  Robinson,  4  Bush.  Ky.  509,  Judge  Robert- 
son, speaking  for  the  court,  said :  ^'  Gross  neglect  is  either  an 
intentional  wrong,  or  such  a  reckless  disregard  of  security  and  right 
as  to  imply  bad  faith,  and,  therefore,  squints  at  fraud,  and  is  tanta- 
mount to  the  magna  culpa  of  the  civil  law,  which,  in  some  respects, 
is  quasi  criminal ;"  while  in  Gill  v,  Middleton,  105  Mass.  480,  it 
was  remarked  that  "  the  degrees  of  negligence  so  often  spoken  of 
in  the  text  books  do  not  admit  of  such  precision  and  exactness  of 
definition  as  to  be  of  any  practical  advantage  in  the  administration 
of  justice,  without  a  detail  of  the  facts  which  they  are  intended 
to  designate." 

Evidently  neither  of  these  definitions,  or  rather  statements,  can 
be  considered  sound.  In  our  own  Constitution  and  statute  the 
term  gross  negligence  is  used  in  connection  with,  and  as  closely 
assimilated  to  such  terms  as  willful  act  or  omission.  For  illustra- 
tion :  the  statute  provides,  ^^  when  the  death  is  caused  by  the 
wilful  act  or  omission,  or  gross  negligence  of  the  defendant^ 
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exemplary  as  well  as  actual  damages  may  be  recovered.'*  And  the 
£ame  connection  is  preserved  in  the  Constitution.  Under  our 
system  gross  negligence  is  not  tantamount  to  a  wilful  act  or 
wilful  omission  ;  a  wilf al  act  is  an  affirmative  act  intentionally  done, 
while  wilful  omission  is  intentional  non-action ;  that  is,  a  party 
upon  whom  a  duty  is  imposed  intentionally  omits  its  performance. 
Gross  negligence  does  not  imply  an  intentional  wrong,  nor  does  it 
import  any  intention  or  design  to  produce  a  particular  injury, 
but  it  signifies  a  thoughtless  disregard  of  consequences.  It  imports 
the  absence  of  volition  respecting  results,  and  not  its  existence. 

Judge  Story  says  truly,  that  '^  gross  negligence  is  the  want  of 
flight  care  and  diligence."  From  this  it  results  that  if  care  and 
diligence  be- exercised,  even  though  it  should  be  an  inconsiderable 
or  unimportant  degree,  then  gross  negligence  cannot  exist. 

In  T.  &  P.  R.  K  Co.  V.  Burns,  4  Texas  Law  Review,  58,  it  was 
remarked  that  ^'  gross  negligence  is  distinguishable  from  all  other 
•degrees  of  negligence  by  the  entire  absence  of  caie  and  diligence." 
That  seems  to  oe  correcljp  for  if  any  care  or  diligence  is  used, 
however  unimpoilant,  it  amounts  to  slight  care,  in  the  absence  of 
which  only  can  gross  negligence  exist. 

By  confining  the  operation  of  gross  negligence  in  the  adminis- 
tration of  justice  to  ttie  limits  prescribed  by  this  definition,  then 
we  will  have  a  rule  applicable  alike  in  all  cases.  But  to  adopt  tlie 
idea  that  no  rule  of  certainty  can  be  applied,  and  conclude  that 
each  case  must  be  determined  by  its  own  peculiar  circumstances, 
would  result  in  the  abandonment  of  all  rule;  then,  figuratively 
speaking,  the  administration  of  justice  would  depend  upon  the 
lensrth  of  the  chancellor's  foot. 

Then  to  determine  the  question  as  to  whether  the  verdict  is 
sustained  by  the  evidence,  it  remains  for  us  to  apply  the  law  to  the 
facts  as  disclosed  by  the  record.  It  appears  that  appellee  prepared 
the  messa^  at  Cleburne  on  Snnday  morning  about  10  o'clock,  and 
paid  the  charge  for  its  transmission,  and  that  the  Cleburne  operator 
promptly  and  correctly  transmitted  it  over  the  wire  to  Cameron, 
where  the  message  was  reduced  to  writing  by  the  acting  operator, 
who  placed  it  in  an  envelope  addressed  to  Isaac  Levy,  and  handed 
it  to  th6  messenger  with  directions  to  deliver  it  to  Mr.  Levy.  It 
appears  that  the  messenger,  for  the  purpose  of  making  the  delivery, 
went  immediately  to  the  storehouse  oi  Levy  upon  the  square,  and 
finding  it  closed  he  returned  to  the  office.  Again,  about  two  o'clock 
P.M.,  he  went  to  the  storehouse,  and  finding  it  closed  he  returned 
to  the  office,  and  about  four  o'clock  that  evening  he  went,  for  the 
third  time,  to  the  store  and  found  it  closed^  so  that  the  message  was 
not  delivered  until  the  next  day. 

This  messenger  was  a  boy  about  ten  yeare  old  and  had  been  in  the 
employment  of  the  company  for  some  time,  and  had  heretofore 
discharged  the  duty  of  messenger  with  reasonable  promptness;  no 
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complaints  were  made  against  him.  It  is  shown  that  Isaac  Levy's 
residence  and  storehonse  are  about  the  same  distance,  but  in  differ- 
ent directions  from  tlie  oiBce.  The  messenger  testified,  in  snbstance, 
that  he  had  previonsly  known  where  Mr.  Cevy's  residence  was,  but 
from  what  he  sa^s  it  seems  to  have  escaped  his  recollection  while 
he  was  attemptmg  to  deliver  the  message;  that  he  carried  the 
message  to  the  store  three  times  that  day  for  the  purpose  of  deliver* 
ing  it,  out  each  time  found  the  store  closed ;  that  he  made  no  inquiry 
for  Mr.  Levy  of  any  one. 

From  this  summary  of  the  evidence  it  will  be  seen  that  the 
operator  at  Cleburne  promptly  and  efficiently  discharged  his  duty, 
so  that  no  charge  of  negli^nce  is  imputable  to  him.  It  appears 
that  the  acting  operator  at  Cameron  promptly  received  the  message, 
correctly  reduced  it  to  writing,  placed  the  same  iu  an  envelope 
addressed  to  Levy,  and  handed  it  to  the  messenger,  directing  bmi 
to  deliver  it  to  Levy.  The  only  semblance  of  negligence  upon  the 
part  of  this  operator  was  his  failure  to  inform  the  boy  of  the  im- 
portance of  the  message,  and  the  necessity  of  its  prompt  delivery, 
bat  it  appears  that  the  standing  instruction  to  the  messenger  was 
to  promptly  deliver  all  messages  placed  in  his  hands,  hence,  no 
n^ligeooe  is  imputable  upon  that  ground. 

Ab  the  boy  had  been  in  the  employment  of  the  company  for 
some  time,  and  had  theretofore  performed  his  duty  to  the  satisfac- 
tion of  all  concerned,  it  cannot  be  said  that  the  company  was 
grossly  negligent  in  retainine  the  messenger  in  its  employment 
nnder  the  circumstances.  He  was  promptly  discharged  for  his 
sapposed  negligence  in  failing  to  deliver  the  message  to  Levy. 

It  is  shown  mat  the  messenger  made  the  different  efforts  during 
the  day  to  deliver  the  message  by  goine  to  Levy's  store,  and  finding 
it  closed  each  time.  But,  it  is  claimed  that  a  faithful  discharge  of 
the  duty  would  have  required  him,  under  the  circumstances,  to 
have  ^one  to  Levy's  residence,  and  in  that  assertion  we  concur,  but 
his  failure  to  do  sounder  the  circutTistances.did  not  constitute  gross 
negligence.  Suppose  that  the  hoy  bad  gone  to  the  residence  and 
found  that  closed,  then  no  negligeneo  would  have  been  imputable 
to  the  messenger,  for  that  would  liuve  amounted  to  the  exercise  of 
reasonable  diligence  and  care,  and  that  is  all  which  could  have  been 
required.  Admitting  that  the  boy  showed  but  little  discretion  in 
^mg  to  the  storehouse,  instead  of  the  residence,  nevertheless  the 
fact  tnat  he  made  the  effort  and  used  slight  care,  at  least,  in  attempt- 
ing to  deliver  the  message,  is  indubitable.  Consider  the  course 
adopted  by  the  messenger  in  attempting  to  deliver  the  message 
inapt,  still  seemingly  it  was  an  honest  effort  on  his  part  to  discharge 
the  dnty,  and  most  assuredly  his  conduct  upon  that  occasion  can- 
not be  characterized  as  grossly  negligent.  While  negligence  may 
be  imputed  to  the  company  with  respect  to  the  message,  yet  it  was 
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Dot  groflB  DegUgeaee  for  which  exemplaiy  damages  might  be 
recoverable. 

In  view  of  another  trial  it  should  be  remarked  that  the  mstitntion 
of  the  suit  was  a  foil  compliance  with  the  stipalation  in  the  eondi- 
tiona,  that  the  claim  should  be  presented  in  writing  within  sixty 
days,  eren  though  the  contract  might  be  considered  as  established. 

The  real  object  of  such  requirement  and  the  ground  upon  which 
it  is  sustained  as  reasonable,  is  that  the  company  will  thereby  be 
enabled  to  preserve  the  evidence  surrounding  the  transaction.  Ab 
the  other  errors  complained  of  are  not  likelj  to  rise  upon  another 
trial  it  is  not  necessary  to  consider  them. 

Our  conclusion  is  tnat  the  judgment  ought  to  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 

Damages  for  Non-delivery  of  Telegraph  Message. — ^The  authorities  upoo 
this  subject  will  all  be  found  collected  in  the  noie  to  the  previous  report  of 
this  case.  12  Am.  A  Kng.  R  R  Cas.  90.  See  also  Western  Union  Telegraph 
Co.  «.  Reynolds  Bros.,  77  Ya.  173;  s.  c,  6  Am.  &  Eng.  Corp.  Cas.  182; 
Doughtry  «.  American  Union  Telegraph  Co.,  5  Am.  &  Eng.  Corp.  Cas.  203; 
Russell  V.  Western  Union  Telegraph  Co.,  5  Am.  &  Eng.  Corp.  Cas.  218; 
Western  Union  Telegraph  Co.  v.  Baltimore  &  Ohio  R  Co.,  5  Am.  &  Eng. 
Corp.  Cas.  228;  Lassiter  «.  Western  Union  Tel^rraph  Co.,  89  N.C.  884;  s.  &, 
6  Am.  A  Bng.  Corp.  Oaa.  280 
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V. 

Hblm  and  Wifs. 

(Adoance  Cam,   Teauu.     1885.) 

When  the  statement  of  the  cause  of  action  and  of  the  defence  made  by 
the  court  in  its  charge  is  correct  as  far  as  it  goes,  it  is  the  duty  of  a  party 
desiring  further  instructions  to  ask  for  them,  otherwise  he  cannot  complain 
that  they  are  not  given. 

The  same  rule  applies  when  an  instruction  contains  a  correct  exposition  of 
law  applicable  to  question  of  iiability,  but  that  part  of  it  as  to  the  measure 
•of  damages  is  considered  not  8u£Sciently  specific. 

When,  in  a  suit  for  damages  to  the  wife,  husband  and  wife  are  joined,  and 
no  objection  is  made  to  the  joinder,  and  judgment  is  given  for  plaintiffs,  the 
judgment  is  as  a  complete  bar  to  any  subsequent  suit  by  husband  and  wife, 
as  in  a  case  where  the  husband  alone  was  plaintiff. 

Appeal  from  Bexar  County. 

Statton,  J. — ^When  the  statement  of  the  cause  of  action  and 
the  nature  of  the  defence  made  by  the  court  in  its  charge  was  cor- 
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reet  as  far  as  it  went,  bat  was  not  full,  it  was  the  duty  of  the 
complaining  party,  if  he  deemed  it  necessary,  to  request  a  fuller 
chaige,  otherwise  he  will  not  be  heard  to  complain.  The  same 
rale  applies  when  an  instruction  contains  a  correct  exposition  of 
the  law  applicable  to  the  question  of  liability,  but  that  part  of  it 
as  to  the  measure  of  damages  is  considered  not  sufficiently  specific. 

In  actions  to  recover  money  which  will  be  community  property 
when  realized,  the  wife  is  not  ordinarily  a  necessary  or  proper 
party ;  but  in  this  case  no  objection  was  taken  to  her  joining  with 
ner  husband  as  a  plaintiff,  and  it  cannot  be  raised  here  for  the  first 
time.  Ho  injury  results  to  the  appellant  from  the  rendition  of  a 
judgment  in  favor  of  the  husband  and  wife.  In  Texas  Central 
E.  K  Co.  V.  Burnett  et  ux.,  2  Texas  Law  Review,  386,  in 
an  action  similar  to  the  present,  it  was  held  that  the  joinder  of 
the  husband  and  wife  as  plaintiffs  was  error,  was  improper,  and  for 
the  action  of  the  court  below  in  overruling  an  exception  l)a8ed  on 
such  misjoinder,  a  judgment  subsequently  rendered  in  the  case 
should  be  reversed.  It  is  not  for  every  erroneous  ruling  that  a 
judgment  should  be  reversed,  but  this  should  be  done  only  in  those 
cases  in  which  the  opposite- party  has  probably  been  injured  there- 
by. In  suits  of  the  character  of  the  present  (for  personal  injuries 
to  wife)  we  are  of  the  opinion  that  a  judgment  in  favor  of  a  husband 
and  wife  does  not  ordinarily  operate  to  the  prejudice  of  the  defend- 
ant against  whom  it  is  rendered.  Sucli  a  judgment  is  as  complete 
a  bar  against  any  claim  which  might  subsequently  be  set  up  by  the 
husband  and  wife  as  would  be  a  judgment  rendeied  in  a  case  in 
which  the  husband  was  sole  plaintiff.  If  the  costs  be  increased  by 
the  joinder  of  the  wife  when  she  ought  not  to  be  joined,  or  if  a 
defendant  be  shown  in  any  other  manner  to  have  been  prejudiced, 
then  the  overruling  of  an  exception  based  on  the  misjoinder  of 
parties  would  be  sufficient  ground  for  reversal ;  but  if  no  such  in- 
juries be  shown,  then  the  action  of  the  court  below  in  'overruling 
such  an  exception  is  not  sufficient  ground  for  revei-sal  in  cases  oi 
this  character.  There  'is  no  error  in  the  judgment,  and  it  is 
affirmed. 

Affirmed. 

Husband  and  WHe.— For  a  full  discussioo  of  the  subject  of  suits  to  re- 
cover damages  for  injaries  to  married  women,  and  the  proper  parties  to  such 
suits,  and  the  effect  of  judgments  thereon,  see  Northern  Central  By.  Co.  v, 
mils,  and  note,  infra. 
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V. 

Mills. 

(61  Maryland  BeparU,  SS6.) 

Actios  was  brought  on  the  8th  of  April,  1882,  by  A.  W.  M.  and  M.  his  wife, 
against  a  railroad  company,  to  recover  damages  for  personal  iniuries  sustained 
by  the  wife.  The  declaration  contained  but  one  count,  m  which,  after 
detailing  the  injuries  sustained  by  the  wife,  it  was  alleged,  *'and  also  there- 
by the  said  plaintiffs  were  forced  and  obliged  to,  and  did  pay,  lay  out  and 
expend  a  large  sum  of  ^loney  in  and  about  endeavoring  to  cure  the  said  IL 
of  the  bruises,"  etc.,  '*  occasioned  as  aforesaid."  After  verdict  for  the  plain- 
tiffs,  a  motion  in  arrest  of  judgment  was  made  on  the  ground  that  the  dec- 
laration included  a  cause  of  action  for  which  the  husband  should  sue  alone. 
The  motion  was  overruled.     On  appeal  it  was  hM, 

1st.  That  it  was  error  to  include  in  the  claim  of  damages  money  expended 
to  effect  the  wife's  cure,  the  right  of  action  for  money  thus  expended  being 
in  the  husband  alone. 

dd.  That  if  the  two  causes  of  action  were  contain^  in  two  separate 
counts  of  the  declaration,  the  error  could  be  availed  of  on  a  motion  in  arrest 
of  judgment;  but  where  the  declaration  contained  but  one  oount,  the  mo- 
tion would  not  be  allowed.  ■ 

8rd.  That  the  action  of  the  court  below  in  ovemilinff  the  motion  in  arrest 
of  judgment,  was  affirmed  upon  the  distinct  grround  that  after  verdict  it 
must  be  in  ten  led  that  at  the  trial  the  evidence  was  confined  to  the  personal 
injury  and  suffering  of  the  wife,  and  that  none  was  offered  as  to  the  expen- 
diture of  money  in  curing  her,  or  if  offered,  that  it  was  rejected  by  Uie  Court 
and  excluded  from  the  consideration  of  the  jury. 

4th.  That  in  determining  as  to  the  motion  in  arrest,  the  Court  was  oonfiTned 
strictly  to  the  record  proper  of  the  case  itself,  and  could  take  no  notice  of 
the  docket  entries  or  instructions  to  the  jury  contained  in  the  diminution 
record. 

Appeal  from  the  Saperior  Conrt  of  Baltimore  Oity. 

Tiie  case  is  stated  in  the  opinion  of  the  Oonrt.  The  reoord  first 
sent  to  tlie  Court  of  Appeals  contained  only  the  pleadings,  and 
the  verdict,  the  motion  m  arrest,  and  the  action  of  the  Court 
thereon ;  the  entr^  of  jndgment,  and  the  order  for  an  appeal ; 
and  an  entry  showing  that  the  appellant  had  filed  an  appeal  Dond 
whirh  was  approved,  and  an  affitiavit  that  the  appeal  was  not 
taken  for  delay.  The  appellant  procured  a  writ  of  diminution 
under  which  there  were  sent  up  from  the  Court  below  short 
copies  of  the  docket  entries  in  this  case,  and  in  a  case  brought  by 
the  husband  alone  against  the  same  defendant,  and  an  instruction 
given  in  each  case. 

Bernard  Carter  for  the  appellant. 

John  T.  McGlone  and  Kichard  M.  Yenable  for  the  appellees. 
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"MiYT.T.mit^  J. — This  appeal  brings  up  for  review  the  action  of  the 
Superior  Cbnrt  in  ovierraling  a  motion  in  arrest  of  jadgment. 
Tiie  ground  of  the  motion  is,  that  in  the  action  by  husband  and 
wife  for  personal  injuries  suffered  by  the  latter,  and  for  which  both 
must  join  in  the  suit,  the  declaration  includes  also  a  cause  of  action 
for  which  the  husband  should  sue  alone.  In  determining  such  a 
question  this  Court  is,  of  course,  confined  strictly  to  the  record 
proper  of  the  case  itself,  and  we  can  therefore  take  no  notice  of 
any  of  the  extrinsic  matters  contained  in  the  diminution  record. 
Gover  v.  Turner,  28  Md.  606. 

Tiie  suit  was  brought  on  the  8th  of  April,  1882,  by  Alfred  W. 
Mills  and  Marmret  £.  Mills  his  wife.  The. declaration,  which 
contains  but  a  smgle  count,  avers,  in  substance,  that  the  defendant^ 
by  its  agents  and  servants,  so  negligently  and  carelessly  moved  a 
train  of  cars  drawn  by  horses  along  its  tracKS  at  the  corner  of  Modu- 
ment  and  North  streets  in  the  city  of  Baltimore,  where  the  plaintiff 
Margaret  with  her  husband  was,  at  the  time,  crossing,  that  she,  the 
said  Marearet,  in  order  to  escape  from  being  run  over,*  was  forced 
to  leap  irom  the  track,  and  thereby  sustained  a  fracture  of  the 
ankle,  and  was  greatly  hurt,  bruised,  and  wounded,  and  became 
sick,  sore,  lame,  and  disordered,  and  so  continued  for  a  long  space 
of  time  during  which  she,  thereby,  suffered  and  underwent  great 
pain,  and  was  iiindered  and  prevented  from  performing  and  trans- 
acting her  necessary  affairs  and  business,  *^and  also,  tliereby,  the 
Baid  plaintiffs  were  forced  and  obliged  to,  and  did  pay,  lay  out  and 
expend  a  large  sum  of  money  in  and  about  endeavoring  to  cure 
the  said  Margaret  of  the  bruises,  wounds,  sickness,  soreness,  lame- 
ness, and  disorder  aforesaid,  occasioned  as  aforesaid;"  and  the 
plaintiffs  claim  $10,000.  The  defendant  pleaded  that  it  did  not 
commit  the  wrong  alleged.  The  case  was  tried  upon  issue  joined 
on  that  plea,  and  the  jury  rendered  a  verdict  in  favor  of  the  plain- 
tiff for  $2000  damages. 

When  this  suit  was  instituted  there  was  no  statute  regulating 
such  actions,  and  according  to  the  common  law  husband  and  wife 
must  join  if  the  action  be  brought  for  personal  suffering  or  injury 
to  the  wife,  and  in  such  case  the  declaration  ought  to  conclude 
to  their  damage,  and  not  to  that  of  the  husband  alone,  for  the 
damages  will  survive  to  the  wife  if  the  husband  die  before  they 
ai-e  recovered.  But  in  every  such  case  care  must  be  taken  not  to 
include  in  the  declaration  by  the  husband  and  wife  any  statement  of 
a  cause  of  action  for  which  the  husband  alone  ought  to  sue ;  there- 
fore, after  stating  the  injury  to  the  wife,  the  declaration  ought  not 
to  proceed  to  state  any  loss  of  assistance  or  expenses  sustained  in 
curing  her.  1  Ohitty's  PI.  83 ;  Baltimore  City  Passenger  Ry.  Co. 
V,  Kemp  and  Wife,  61  Md.  74.  In  our  opinion  the  declaration 
in  the  present  case  offends  this  rule  of  good  pleading.  After  stat- 
ing the  injury  to  the  wife  and  her  sufferings  therefrom,  it  goes  on 
19  A.  &  £.  R  Ca8.—ll 
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to  allege  that  the  plain tifis  were  thereby  obliged  to,  and  did  expend 
a  large  snm  of  money  in  effecting  or  endeavoring  to  effect  her 
cnre,  and  the  claim  for  damages  is  general.  For  money  thoB  ex- 
pended the  right  of  action  is  in  the  husband  alone.  There  is  no 
averment  that  it  was  paid  by  the  wife  oat  of,  or  that  its  payment 
had  been  charged  upon,  her  separate  estate,  or  that  she  had  united 
with  her  husband  m  any  written  obligation  or  contract  to  pay  it. 
The  most  that  can  be  inferred  from  the  allegation  that  the  money 
was  paid  by  the  ^*  plaintiffs"  is  that  it  was  paid  by  both,  that  is, 
part  by  the  wife  and  part  by  the  husband,  and  there  can  l)e  no 
question  but  that  for  so  much  as  was  paid  by  him,  he,  alone,  ought 
to  sue.  It  was  therefore  a  mistake  on  the  part  of  the  pleader  to 
include  in  this  declaration  a  cause  of  action  for  which  the  husband 
alone  ought  to  have  sued. 

What  then  is  the  consequence  of  this  mistake,  and  how  can  it  be 
availed  of  by  the  defendant  ?  In  1  Chitty^s  PI.  85,  the  law  is 
thus  stated :  "  If  the  wife  be  improperly  joined  in  the  action,  and 
the  objection  appear  from  the  declaration,  the  defendant  may,  in 
general,  demur,  move  in  arrest  of  judgment,  or  support  a  writ  of 
error:  though  we  have  seen  that  after  verdict  the  mistake  may 
sometimes  be  aided  by  intendment."  Direct  authorities  upon  the 
subject  are  comparatively  few,  and  this,  no  doubt,  arises  from  the 
fact  that  such  mistakes  have  very  rarely  been  made.  It  appeai-s  to 
be  well  settled,  however,  that  if  in  an  action  ex  delicto  by  husband 
and  wife,  the  declaration  sets  out  in  one  count  a  cause  of  action 
for  which  both  must  join,  and  in  another  a  cause  of  action  for 
which  the  husband  alone  can  sue,  and  there  is  a  general  verdict,  a 
motion  in  arrest  must  prevail.  This  seems  to  be  the  result  of  the 
decisions  in  Barnes  and  Wife  v.  Hurd,  11  Mass.  59,  and  in  the 
analogous  cases  of  Corner  v.  Shew,  3  Mees.  &  Wels.  350,  and 
Kitchenman  v,  Skeel,  3  Exclieq.  48.  So  also  where  the  declara- 
tion in  one  or  several  counts  states  causes  of  action  for  all  of 
which  the  husband  alone  can  sue.  Saville  and  Wife  v.  Sweeny, 
4  Barn.  &  Adol.  514.  But  where  in  like  ciises  courts' have  had 
to  deal  with  a  single  count  in  which  a  similar  mistake  has  l)een 
made,  the  decisions  have  been  different,  and  we  have  found  no 
such  case  in  which  an  arrest  of  judgment  has  been  allowed. 

In  the  case  of  Russell  and  Wife  v.  Corne,  as  reported  in  2  Ld. 
Ray.  1031,  it  appears  the  action  was  by  baron  and  feme  for  the 
battery  of  the  latter.  Several  counts  in  the  declaration  were  for 
the  battery  of  the  wife  simply,  but  there  was  one  count  for  beat- 
ing her  per  quod  negotia  ipsius  (the  husband)  infecta  remanserunt, 
with  conclusion  ad  damnum  ipsorum.  Upon  not  guilty  pleaded 
there  was  a  verdict  for  the  plaintiffs  with  entire  damages,  and  tliere 
was  a  motion  in  arrest  upon  the  ground  that  husband  and  wife 
could  not  join  as  this  count  was  laid  ;  for  the  wife  cannot  join  for 
damages  accruing  to  the  husband  by  the  loss  and  delay  of  business 
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in  which  she  has  no  interest.  Bat  the  motion  was  overmled,  and 
among  the  judgments  delivered  by  the  several  Judges,  Powell, 
Justice,  is  reported  to  have  said,  ^^  I  will  not  intend  that  the  Judge 
allowed  any  evidence  to  be  given  as  to  the  special  damage  to  the 
husband ;  but  only  admitted  proof  as  to  the  battery."  And  in  the 
note  to  the  report  of  the  same  case  in  1  Salk.  119,  the  opinion  is 
attributed  to  Chief  Justice  Holt,  that  '^  he  would  not  intend  the 
Judge  suffered  the  husband's  business  being  undone  to  be  given  in 
evidence."  That  such  evidence  under  a  similar  state  of  pleading 
ought  to  be  rejected,  was  expressly  decided  in  Dengate  and  Wife 
V.  Gardiner,  4  Mees.  &  Wels.  5.  That  was  a  joint  action  by  hus- 
band and  wife  for  slanderous  words  spoken  of  the  wife,  and  tlie 
declaration  stated  as  special  damage  that  by  reason  of  the  speak- 
iDg  of  the  words  certain  persons  refused  to  employ  her  as  a  ser- 
vant. The  plea  was  not  guilty,  and  at  the  trial  before  Lord 
Abin^r  the  plaintiffs  tendered  evidence  of  such  special  damage, 
but  me  learned  jud^e  rejected  it  as  inadmissible  in  such  joint  ac- 
tion, and  held  that  tlie  profits  of  the  wife's  wages  belong  entirely 
to  die  husband,  and  he  alone  can  sue  for  the  loss  of  them.  On 
motion  for  a  new  trial  because  of  the  rejection  of  this  evidence, 
this  ruling  was  sustained  and  the  motion  was  refused.  -  Todd  and 
Wife  V.  Redford,  11  Mod.  264,  was  an  action  of  assault  and  bat- 
tery by  husband  and  wife,  and  the  declaration  set  forth  that  the 
defendant  assaulted  and  bruised  the  wife  by  driving  a  coach  over 
her,  ratione  inde  the  husband  laid  out  divers  sums  of  money  in  her 
cure.  After  verdict  a  motion  in  arrest  was  made  on  the  ground 
that  they  should  not  have  joined,  because  the  damage  was  laid  to 
be  for  money  expended  in  the  cure  of  the  wife  as  well  as  for  the 
battery,  and  entire  damages  being  given,  the  verdict  is  bad  for  the 
whole.  The  Court  overruled  the  motion,  but  seems  to  have  placed 
it^  decision  upon  tlie  ground  that  the  gist  of  the  action  was  '*  only 
the  beating  of  the  wife,  and  the  ratione  inde  is  only  an  aggrava- 
tion of  damages,"  by  which  we  understand  the  Court  to  have  held 
that  what  followed  the  words  "ratione  inde"  was  merely  a  de- 
scription of  the  trespass  by  way  of  aggravation.  Other  cases  are 
also  referred  to  in  tlie  note  to  Rnssell  and  Wife  v.  Corne  (1  Salk. 
119),  to  the  effect  that  where  there  is  a  proper  cause  of  action  in 
the  wife,  though  circumstances  are  added  which  are  only  action- 
able by  tlm  husband,  the  declaration  by  husband  and  wife  is  good, 
and  the  additional  circumstances  are  only  regarded  as  matter  of 
aggravation.  In  Lewis  and  Wife  v.  Babcock,  18  Johns.  443,  the 
declaration  is  almost  literally  the  same  as  that  in  the  present  case, 
and  the  motion  in  arrest  was  founded  upon  precisely  the  same 
grounds.  The  Court  admitted  that  upon  demurrer  the  objec- 
tion would  have  prevailed,  but  held  it  not  good  on  motion  in  arrest, 
and  gave  the  plaintiffs  judgment  on  the  verdict.  In  Fuller  and 
Wife  V.  Naugatuck  R.  K.  Co.,  21  Conn.  557,  each  count  in  the 
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declaration,  after  stating  injuries  to  the  person  of  the  wife  and  her 
sufferings  therefrom,  contained  the  further  allegation,  as  in  thi» 
case,  that  ^^  thereby  thej,  the  plaintiff,  were  forced  and  obliged  to, 
and  did  necessarily  pay,  lay  out  and  expend  a  large  sum  of  money, 
viz.,  the  sum  of  $200  in  and  about,  endeavoring  to  be  cured  of  the 
bruises,  wonnds,  sickness,  soreness,  lameness,  and  disorder  aforesaid 
occasioned  as  aforesaid."  The  genei-al  issue  was  pleaded  and,  after 
a  verdict  for  general  damages,  the  defendant  moved  in  arrest  be- 
cause the  several  counts  of  the  declaration  each  join  a  claim  for 
damages  on  account  of  the  wife's  personal  injury,  with  a  claim  for 
the  expenses  of  her  cure,  but  the  court  overruled  the  motion  for 
the  reason,  among  others,  that  as  there  was  a  ground  of  damages- 
for  which  husband  and  wife  could  recover,  it  will  be  presumed 
after  verdict,  that  the  court  allowed  no  proof  to  be  given  of  any 
ground  on  which  they  could  not  recover,  though  stated  in  the  dec- 
hrucion.  ■  The  same  intendment  was  recognized  and  approved,  on 
writ  of  error,  in  Tavlor  and  Wife  v.  Knapp,  25  Conn.  510,  where 
the  suit  was  for  an  mjary  to  a  right  belonging  and  appurtenant  to 
the  wife's  land,  and  the  Clourt  said :  ''  But  if  the  declaration  is 
susceptible  of  a  broader  construction,  as  setting  up  an  injurv  to  her 
right,  and  to  his  as  a  distinct  co-tenant  of  a  part,  we  thinK,  after 
verdict  it  must  be  held  that  the  Judge  allowed  no  inquiry  except  aa 
to  damages  sustained  by  the  husband  and  wife  to  her  rights  or  ease- 
ments as  distinct  from  his."  Reference  may  alse  be  made  to  the 
case  of  Harrison  and  Wife  v.  Newkirk,  20  N.  J.  (Law  Kep.)  176, 
where  the  same  intendment  after  verdict  appears  to  have  met  the 
approval  of  the  Supreme  Court  of  New  Jersey. 

The  distinction,  as  to  effect,  between  stating  causes  of  action  for 
which  different  parties  ought  to  sue,  in  separate  counts  of  the  dec- 
laration, and  joining  them  in  the  same  or  a  single  count,  may 
seem  narrow  and  refined,  but  nevertheless,  as  shown  by  some  of  the 
adjudications  referred  to,  it  is  supported  by  very  high  authority. 
In  fact  the  Court  of  King's  Bencli  went  so  far  in  Lawrie  v.  Dye- 
ball,  8  Barn.  &  Cress.  70,  as  to  say :  ^^  It  is  a  settled  rule  that  if 
the  same  count  contains  two  demands,  or  complaints,  for  one  of 
which  the  action  lies,  and  not  for  the  other,  all  the  damages  shall 
be  referred  to  the  good  cause  of  action,  although  it  would  be  other- 
wise if  they  were  in  separate  counts." 

We  have  been  thus  led  to  a  review  of  these  adjudications  not 
only  for  the  reason  that  the  case  appears  to  be  of  importance  to 
the  parties,  at  least  to  tliose  who  are  seeking  to  sustain  the  verdict 
and  judgment,  but  also  because  the  decisions  seem,  in  some  in- 
stances, to  have  been  placed  on  different  grounds,  and  especially 
because  we  have  found,  upon  examination,  that  the  weight  of 
authority  is  opposed  to  what  were  our  first  impressions  as  to  the 
law  upon  this  subject.  We  affirm  the  action  of  the  Court  below  in 
oyerruling  the  motion  in  arrest,  and  do  so  upon  the  distinct  ground 
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that  after  verdict  it  muBt  be  intended  that  at  the  trial  the  evidence 
was  confined  to  the  personal  injnry  and  safferins  of  the  wife,  and 
that  none  was  ofiEered  as  to  the  expenditure  oi  money  in  curing 
Iier,  or  if  offered  that  it  was  rejected  by  the  Court  and  exclnded 
from  the  consideration  of  tlie  jury.  And  this  we  regard  simply  as 
a  reasonable  and  proper  extension  of  the  well-settled  general 
principle,  that  where  there  is  any  defect,  imperfection,  or  omission 
m  any  pleading,  whether  in  substance  or  form,  which  would  have 
been  a  fatal  objection  upon  demurrer,  yet  if  the  issue  joined  be 
such  as  necessarily  required,  on  the  trial,  proof  of  the  facts  so  de- 
fectively or  imperfectly  stated,  and  without  which  it  is  not  to  be 
presumed  that  either  the  Judge  would  direct  the  jury  to  give,  or 
the  jury  would  have  given  the  verdict,BUch  defect,  imperfection,  or 
omission  is  cured  by  the  verdict.  This  salutary  rule  had  its  ori«;in 
in  the  early  statutes  of  amendment  and.  jeofails,  which  Mere 
enacted  to  prevent  a  faihire  of  justice  by  mere  slips  in  pleading, 
and  lias  not  only  been  repeatedly  approved  by  this  Court,  but  has 
been  substantially  and  almost  literally  incorporated  by  statute  into 
our  simplified  system  of  pleading  and  practice.  Code,  Art.  75, 
sec.  9 ;  Merrick  v.  Bank  of  Metropolis,  8  Gill,  59 ;  Gent  v.  Cole, 
38  Md.  110.  There  is  nothing  in  the  case  of  Stirling  et  al.  v. 
Garritee,  18  Med.  468,  when  carefully  considered,  in  conflict  with 
what  we  now  decide.  The  diflicnlty  in  that  case  was  not  simply 
that  causes  of  action  for  which  different  parties  ought  to  have 
sued,  were  joined  in  the  same  count.  The  defect  was  more  serious 
and  fundamental.  It  was  hardly  possible  to  ascertain  from  the 
declaration  what  the  character  of  the  action  was.  The  court  said  if 
it  had  any  distinctive  character  it  must  be  in  the  nature  either  of 
trover  or  detinue ;  if  the  former,  the  judgment  could  not  he  sup- 
ported because  no  damages  were  laid  in  the  declaration  for  the 
conversion  of  the  property;  if  the  latter,  then  the  judgment  on  a 
verdict  which  did  not  ascertain  the  value  of  the  property  would  be 
erroneous.  It  was  manifest  that  a  judgment  upon  the  verdict  in 
that  case  would  not  have  had  such  reasonable  certaintv  as  would 
have  enabled  the  defendant  to  plead  it  in  bar  of  a  subsequent  suit 
for  the  same  cause  of  action,  and  the  judgment  was  therefore 
arrested.  In  our  apprehension  the  difference  between  then)  is 
quite  suflicient  to  prevent  that  case  from  controlling  the  decision 
of  this. 
Judgment  affirmed. 

Joint  Actions  by  Husband  and  Wife  for  Personal  injury  to  Wife. — When  a 
married  woman  suetaiDi  injuries  and  a  suit  is  brought  to  recover  damages  in 
which  both  husband  and  wife  join,  the  husband  is  a  nominal  partj  merely. 
In  such  case  the  only  damages  recoverable  are  the  actual  damages  done  the 
wife.  The  husband  is  entitled  to  nothing  for  the  expense  caused  him  and 
the  loss  of  his  wife^s  society  and  services.  Fuller  v.  Naugatuck  R.  R.  Co.)  21 
Conn.  557;  Barnes  «.  Hurd,  11  Mass.  59;  Heirn  v.  McCaughan,  32  Miss.  17; 
Barnes  «.  Martin,  15  Wise.  240 ;  Lewis  v.  Babcock,  18  Johns.  448 :  Brooks  v. 
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Schwerin,  54  N.  Y.  848;  Smith  9.  St.  Joseph,  55  Mo.  456;  East  Tenn.,  Ya. 
&  Gki.  R.  Co.  «.  Coz,  67  Ghi.  252 ;  Baltimore  City  Pass.  R.  Co.,  o.  Kemp  et.  ux., 
61  Md.  74;  s.  c,  18  Am.  &  Eng.  R.  R.  Cas.  220.  In  Iowa,  howeTer,  the 
husband  may  in  such  case  recover  for  the  loss  of  his  wife^s  services.  Mc-^ 
Donald  v.  Chicago  &  N.  W.  R.  Co.,  26  Iowa,  124. 

Actions  by  Married  Woman  Alone  for  Personal  Injury  to  Her. — ^In  some 
States  the  common  law  is  changed  by  statute  and  in  case  of  an  injury  to  a> 
married  woman  she  must  sue  alone  for  the  injuries  sustained  by  her.  Berger 
v.  Jacobs,  21  Mich.  215;  Michigan,  etc.,  R.  Co.  v.  Coleman,  28  Mich.  440; 
Musselman  v.  Gallagher,  82  Iowa,  888;  Tuttle  v.  Chicago,  etc.,  R.  Co.,  42> 
Iowa,  618;  Chicago,  etc.,  R.  Co.  e.  Dunn,  52  III.  260;  Seymour  e.  Chicago, 
B.  &  Q.  R.  Co..  3  Biss.  43;  Chicago,  B.  &  Q.  R.  Co.  e.  Dunn,  52  III.  260; 
Chicago,  B.  &  Q.  R.  Co.  v.  Dickson,  67  III.  122;  Chicago  &  N.  W.  R.  Co.  v. 
Button,  68  111.  409. 

Wife  cannot  Recover  for  Expenses  Incurred  about  her  Curet — In  a  suit 
in  which  the  wife  is  the  real  plaintiff,  she  cannot  recover  for  expenses  incur- 
red about  her  cure.  Her  husband  alone  can  recover  these.  Kiem  e.  Jewett, 
26  N.  J.  £q.  474;  Tuttle  v.  Chicago,  Rock  L  &  P.  R.  Co.,  42  Iowa,  518; 
Northern  Central  R.  Co.  v.  Mills  et  uz.,  61  Md.  855;  s.  c,  supra. 

Husband  may  Sue  alone  for  Personal  Injury  to  WifOt — The  husband  may 
institute  suit  alone  to  recover  the  damages  caused  him  by  the  injury  to  his 
wife.  McKinney  e.  Western  Stage  Co.,  4  Iowa,  420;  Whitcomb  e.  Barre,  8S 
Yt.  148;  Eavanaugh  v.  Janesville,  24  Wise.  618;  Rogers  v.  Smith,  17  Ind. 
828;  Long  v.  Morrison,  14  Indiana,  505;  Laughlin  v.  Eaton,  54  Me.  156. 

Husband  may  in  same  Action  Recover  for  Personal  Injuries  to  Himself 
and  Wife^ — When  both  husband  and  wife  have  been  injured  by  the  same 
accident,  the  husband  may  in  the  same  action  recover  for  the  injury  done  to 
himself  and  for  that  which  he  has  sustained  by  the  injury  to  his  wile.  Cin- 
cinnati, etc.,  R.  Co.  e.  Chester,  57  Ind.  297;  Hopkins  e.  Atlantic,  etc.,  R. 
Co.,  86  N.  H.  9. 

An  action  brought  by  the  husband  on  account  of  injuries  to  his  wife  is  no 
bar  to  a  subsequent  action  by  him  for  his  own  injuries  occurring  at  the  same 
time.     Newbury  v.  Connecticut,  etc.,  R  Co.,  25  Vt.  377. 

Damages  Recoverable  by  Husband  for  Personal  Injury  to  Wife.— A  hus- 
band may  in  a  suit  instituted  by  him  to  recover  damages  for  injuries  inflicted 
upon  his  wife  recover  for  the  loss  of  the  services  and  society  of  his  wife  and 
also  the  costs  incurred  by  him  for  medical  attendance,  nursing  and  the  like 
Mowrey  v.  Chaney,  43  Iowa,  609;  Smith  v.  St.  Joseph,  55  Mo.  456;  Matteson 
e.  New  York,  etc.,  R.  Co.,  35  N.  Y.  487;  Tuttle  e.  Chicago,  etc.,  R.  Co.,  40 
Iowa,  518;  Neier  v,  Missouri  Pac.  R.  Co.,  12  Mo.  App.  35. 

But  when  the  wife  has  once  been  authorized  by  the  husband  to  bring  suit 
for  any  outlays  incurred  by  him  for  her  cure  and  recovery,  he  is  estopped  to 
institute  another  suit  to  recover  such  outlays.  Neumeister  v,  Dubuque,  47 
Iowa,  465.  And  in  some  cases  it  is  held  that  recovery  by  husband  and  wife 
in  a  joint  action  for  injury  to  the  wife  precludes  any  subsequent  suit  by  the 
husband.     Smd.  Antonio  St.  R.  Co.  v.  Helm.  et.  uz.,  supra. 

Survival  of  Cause  of  Action. — The  right  of  action  on  the  part  of  the 
husband  for  expenses  incurred  in  consequence  of  an  injury  to  his  wife  sur- 
vives him  and  passes  to  his  personal  representatives;  but  the  right  of  action 
for  the  deprivation  of  his  wife^s  society  dies  with  him.  Cregin  v,  Brooklyn 
Crosstown  R;  Co.,  83  N.  Y.  595. 

Presumption  as  to  Measure  of  Damages. — When  in  an  action  by  the  hus- 
band to  recover  damages  for  injuries  done  the  wife  the  complaint  is  ambigu- 
ous as  to  the  exact  damages  sought  to  be  recovered,  it  will  be  presumed  after 
verdict  that  proper  instructions  were  given  by  t)ie  court  on  this  head  and 
that  the  jury  acted  accordingly.  Rogers  e.  Smith,  17  Ind.  323;  Fuller  o. 
Naugatuck  R.  Co.,  21  Conn.  556;  Lewis  v.  Babcock,  18  Johns.  448. 

But  see,  contra,  Barnes  v.  Hurd,  11  Mass.  59. 
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Nbw  York,  Lake  Ebib  Aim  Wbbtebn  B.  R  Oa 

V. 

Stbohh. 

(96  New  Tori  BeporUy  805.) 

In  an  action  to  recover  damages  for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence,  the  evidence  of  experts  as  to  future  conse- 
quences which  are  expected  to  follow  the  injury  is  competent. 

To  authorize  such  evidencCf  however,  the  apprehended  consecjuences  must 
be  such  as  in  the  ordinary  course  of  nature  are  reasonably  certain  to  ensue ; 
consequences  which  are  contingent,  speculative,  or  merely  possible  are  not 
proper  to  be  considered  in  estimating  the  damages  and  may  not  be  proved. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Conrt,  in  the  second  judicial  department,  entered  upon  an  order 
made  September  11, 1883,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  personal  inju- 
ries alleged  to  have  been  caused  by  defendant's  negligence. 

The  evidence,  so  far  as  material  to  the  question^  discussed,  is 
Btated  in  the  opinion. 

B.  F.  Tracy  for  appellant. 

Samuel  Hand  for  respondent. 

Bapallo,  J. — ^We  feel  constrained  to  order  a  new  trial  in  this 
case  on  account  of  the  admission  of  the  evidence  of  Dr.  Spitzka  as 
to  the  disorders  into  which  the  symptoms  the  plaintiff  was  said 
to  have  exhibited,  might  develop.  Future  consequences,  which 
are  reasonably  to  be  expected  to  follow  an  injury,  may  be  given  in 
evidence  for  the  purpose  of  enhancing  the  damages  to  be  awarded. 
But  to  entitle  sucn  apprehended  consequences  to  be  considered  by 
the  jury,  they  must  be  such  as  in  tlie  ordinary  course  of  nature 
are  reasonably  certain  to  ensue.  Consequences  which  are  contin- 
gent, speculative,  or  merely  possible  are  not  proper  to  be  consid- 
ered in  ascertaining  the  damages.  It  is  not  enough  that  the  in- 
juries received  may  develop  into  more  serious  conditions  than 
those  which  are  visible  at  tne  time  of  the  injury,  nor  even  that 
they  are  likely  to  so  develop.     To  entitle  a  plaintiff  to  recover 

E resent  damages,  for  apprehended  future  consequences,  there  must 
e  such  a  degree  of  probability  of  their  occurrins:,  as  amounts  to  a 
reasonable  certainty  that  they  will  result  from  tlie  original  injiiry. 
Curtis  V,  Rochester  &  Syracuse  R.  R.  Co.,  18  N.  Y.  541 ;  Filer 
^.  N.  T.  C.  R.  R  Co.,  49  Id.  45 ;  Clark  v.  Brown,  18  Wend. 
229;  Lincoln  v.  Saratoga  &  S.  R.  R.  Co.,  23  Id.  425,  435. 

The  witness,  Dr.  Spitzka,  had  personally  examined  the  physical 
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condition  of  the  pIainti£E,  had  reoeived  from  him  an  oral  statement 
of  his  symptoms,  and  had  also  been  asked  a  liypothetical  question, 
embodying  a  description  of  the  apparent  condition  and  symptoms 
exhibited  by  the  plaintiff  since  the  injury,  as  claimed  by  the  plain- 
tiff's counsel  to  have  been  established  by  the  evidence.  He  was 
then  asked  what  the  symptoms  related  to  him  and  those  described 
in  the  hypothetical  question  indicate^,  and  he  answered  that  the 
elements  of  the  hypothetical  question  proved  epilepsy,  while  those 
related  by  the  patient  himself  left  tliat  matter  open,  leaving  it 
either  as  a  preliminary  stage  of  epilepsy  or  meningitis,  or  traumatic 
dementia,  tlie  witness  could  not  decide  which  of  die  three.  Being 
afterward  asked  as  to  the  permanencv  of  the  condition  of  the 
plaintiff,  he  stated  that  it  was  very  likely  to  be  permanent.  Tlie 
question  was  then  put  to  him  by  the  plaintiff's  counsel,  '^  What  do 
ou  mean  by  very  likely  ?"  and  he  answered,  ^^  I  mean  that  the 

y  will  always  have  some  remnants  of  this  injury,  some  reminder 
of  it,  great  or  small,  that  is  certain ;  how  much  he  will  retain  I 
cannot  tell,  but  I  think  it  very  likely  he  will  retain." 

Here  the  witness  was  interrupted  by  an  objection  of  the  defend- 
ant's counsel  to  the  words  **  very  likely,"  and  what  followed,  a  sen- 
tirely  too  speculative.  The  court  overruled  the  objection,  and  an 
exception  was  taken.  The  witness  then  answered  that  the  plaintiff 
was  likely  to  retain  the  greater  part  of  tlie  symptoms  if  he  did  not 
develop  worse  signs.  Tlie  following  question  was  then  put :  Q, 
^^  You  said  it  might  develop  into  worse  signs  or  conditions.  What 
do  you  refer  to  ?" 

This  question  was  objected  to  as  speculative  and  hypothetical. 
The  objection  was  overruled,  and  the  counsel  for  the  defendant 
excepted,  and  the  witness  then  answered :  ^'  A  patient  sustaining 
Buch  injuries  and  presenting  such  premonitory  signs,  may  develop 
traumatic  insanity,  or  meningitis,  or  progressive  dementia,  or  epi- 
lepsy with  its  results." 

lliis  answer  was  quite  responsive  to  the  question  asked,  which 
in  substance  called  upon  the  witness  to  state  what  worse  signs  or 
conditions  might  be  developed  from  the  injuries  sustained  by  the 
plaintiff;  and  the  evidence  being  admitted  by  the  court  in.  the  face 
of  the  objection  that  the  inquiry  was  too  speculative,  the  door  was 
opened  for  the  jury  in  estimating  the  damages,  to  include  compen- 
sation for  the  mere  hazard  to  which  the  plaintiff  was  claimed  to  be 
exposed  of  being  afflicted  with  the  terrible  disorders  of  some  of 
them,  enumerated  in  the  answer.  It  is  impossible  to  reconcile  tlie 
admission  of  this  evidence  with  the  authorities  before  referred  to, 
or  to  say  that  the  error  could  not  have  prejudiced  the  defendant, 
or  influenced  the  amount  of  the  verdict. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  costs 
to  abide  the  event. 

All  concur ;    except  Buger,  Ch.  J.,  and  Danf orth,  J.,  who  dis- 
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sent  tipoD  the  ^ronnd  that  the  qnefition  is  not  properly  raised,  and 
if  it  is  that  evidence  b^r  experts  of  tlie  probable  and  even  possible 
conseqnenoes  of  the  injury  is  admissible  for  the  consideration  of 
the  jnry. 

Judgment  reversed. 

DamsfM  for  Permanent  Injurlest — A.  par^  iojared  bv  a  railroad  com- 
pany 18  entitled  to  recover  damages  not  only  u>r  the  injuries  actually  inflict- 
ed but  for  such  as  the  evidence  shows  are  reasonably  certain  to  ensue  in  the 
future.  Spicer  «.  Chicago  &  N.  W.  R  Co.,  28  Wise.  580;  Totten  «.  Penn- 
aylvaaia  R.  Co.,  11  Fed.  Rep.  664;  Fry  «.  Dubuque  A  8.W.  R.  Co.,  45  iow% 
416;  Collins  «.  Council  Blufls,  82  Iowa,  824;  Houston  A  T.  C.  R  Co.  «• 
Boehm,  9  Am.  &  Bug.  R.  R  Cas.  866;  Funston  e.  Chicago,  R  I.  A  P.R  Co., 
14  A.m.  A  Eng.  R  R  Cas.  640;  Atchison.T.  &  8.  F.RCo.  e.  Moore,  16  Am. 
A  Eng.  R.  R  Cas.  812. 

Expert  Evidence  as  to  Future  Effects  of  Personal  Injuries.— The  eri- 
dence  of  ez|)eru  is  ordinarily  admissible  as  to  the  probable  future  effects  of 
a_perional  injury.  Filer  e.  New  York  Central  R  Co.,  40  N.  T.  42;  Wilt.  e. 
Wicken,8  Watts  (Pa.),  227;  Matteson  e.  New  York  Central  R  Co.,  86  N.Y. 
487. 

Bat  see  Kline  e.  Kansas  City,  St.  J.  at  C.  B.  R  Co.,  60  Iowa,  666. 


JoHHSON 

V. 
CXNTBAL  YbSHONT  B.   B.,   Oo. 

(66   Vermont  Beporti^  707.) 

In  an  liction  to  recover  for  injuries  claimed  to  hare  been  caused  bj  the 
negligence  of  the  defendant's  servant,  a  physician,  who  had  ezaminea  the 
plaintiff  on  three  different  occasions,  was  asked,  ''From  what  you  haTe 
known  of  his  case  heretofore,  and  what  you  have  learned  of  his  condition 
here  to-day,  what  do  you  say  about  his  being  able  to  do  heavy  work  and 
bard  workT'  and  answered,  **I  don't  think  it  would  be  prudent  for  him  to 
do  hard  work;"  and  again,  to  the  question,  **  What  is  your  opinion  about 
his  arm  having  been  broken?*'  answered,  ''  My  opinion  is  that  it  was  broken,'' 
Mtld,  admissible. 

It  is  not  sufficient  for  the  master  to  give  proper  instructions  to  bis  servant 
to  avoid  liability ;  but  he  must  also  see  that  they  are  obeyed. 

It  is  presumed  that  a  witness  followed  the  directions  ^ven  by  the  court. 

Cask  for  the  negligence  of  the  defendant's  servants.  Trial  by 
jury,  Mareh  Term,  1883,  Rowell,  J.,  presiding.  Verdict  for  the 
plaintiff.     The  conrt  charged  : 

"  It  is  immaterial  to  the  master's  liability  that  the  servant  at  the 
time  was  neglecting  to  follow  some  rnle  of  action  that  the  master 
had  given  him,  and  the  injary  that  actually  resulted  is  attributable 
to  the  servant's  failure  to  observe  the  direction  given  him.     In 
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other  words,  it  is  not  sufficient  for  the  maBter  to  give  proper  di- 
rections ;  he  must  also  see  that  they  are  obeyed." 

H.  F.  Wolcott,  J.  G.  Eddy,  and  L.  M.  Reed  for  the  plaintiff. 

£.  L.  Waterman  for  the  defendant. 

RoYCE,  Ch.  J. — The  injury  that  the  plaintiff  claimed  to  recover 
for  in  tliis  action,  was  occasioned,  as  he  claimed,  in  consequence  of 
the  negligence  and  want  of  care  of  the  defendant's  servants.  The 
plaintiff  called  Dr.  Ray  as  a  witness.  Dr.  Ray  visited  him  onoe 
the  next  day  after  the  injury,  and  again  about  two  weeks  after 
that,  and  examined  him  at  the  trial  and  before  testifying.  No 
question  was  made  but  wliat  he  was  qualified  to  testify  as  an  ex* 

1)ert.  He  was  asked,  "From  what  you  have  known  of  his  case 
leretofore,  and  wliat  you  have  learned  of  his  condition  here  to-day, 
what  do  you  say  about  his  being  able  to  do  heavy  work  ?"  He  waft 
permitted  to  answer  the  questions,  subject  to  the  defendant's  ex- 
ceptions. It  is  claimed  the  question  was  legally  objectionable,  be- 
cause it  called  for  an  opinion  based  upon  what  he  might  have  heard 
of  his  condition,  and  hence  could  not  have  been  found  wholly  upon 
his  own  knowledge.  The  obvious  and  natural  construction  that 
would  be  put  upon  the  language  of  the  question  would  be,  that  h» 
was  required  to  give  an  opinion  based  upon  wliat  he  had  learned 
of  his  condition  at  the  examinations  that  he  had  testified  he  made. 
And  we  have  no  doubt  the  doctor  so  understood  it. 

The  physical  ability  of  a  party,  claiming  to  have  been  injured, 
to  labor,  is  a  matter  that  experts  are  allowed  to  express  an  opinion 
upon.  Tlie  capacity  to  labor  is  one  of  the  tests  that  the  law  allows 
as  tending  to  show  the  nature  and  extent  of  the  injury. 

The  doctor  was  asked  what  his  opinion  was  as  to  the  plaintiff's 
arm  having  been  broken.  It  is  claimed  that  the  question  should 
have  been  so  qualified  as  to  have,  in  terms,  called  for  an  opinion 
based  upon  the  examinations  made  by  him.  Before  the  question 
was  answered,  the  doctor  liad  been  informed  by  the  court  that  he 
could  state  what  he  saw  and  heard,  and  upon  that  he  could  give  his 
professional  opinion.  The  presumption  is,  that  he  followed  the 
directions  given  by  the  court,  and  it  was  not  error  to  permit  the 
question  to  be  answered. 

The  only  exceptipn  taken  to  the  charge,  that  is  now  insisted  npon, 
is,  that  there  was  no  evidence  justifying  whjit  was  said  by  the  court 
upon  the  subject  of  master  and  servant.  Very  little  of  the  evi- 
dence is  detailed  in  the  exceptions,  but  from  the  nature  of  the  case 
and  what  it  is  said  the  evidence  tended  to  show,  it  would  appear 
that  the  court  was  called  upon  to  instruct  the  jury,  how  far  and 
under  what  circumstances  a  master  could  be  made  liable  for  tlie 
acts  of  his  servants. 

We  perceive  no  error  in  the  instmctions  given,  and  the  judg- 
ment is  affirmed. 
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Smith 

V. 

Metbopolttan  B.  R.  Co. 

(187  MiusachuseUs  BeporU^  61.) 

In  an  action  for  personal  injuries,  an  extract  from  a  paper  signed  by  the 
plaintifTs  attending  physician,  containing  a  statement  tending  to  contradict 
his  subsequent  testimony  at  the  trial,  may  be  read  to  the  jury,  the  paper  itself 
having  been  excluded;  and  the  fact  that  the  paper  is  also  signed  by  a 
physician  in  the  employ  of  the  defendant  is  immaterial. 

ToBT  for  personal  injuries  occasioned  to  defendant  on  Marcli  8, 
18829  by  a  car  of  the  defendant  corporation  being  driven  against 
the  plaintiffs  wagon,  from  beliina,  whereby  the  plaintin  was 
thrown  from  his  wagon  and  injured.  The  defendant  denied  negli- 
gence on  its  part,  and  alleged  a  want  of  care  on  the  part  of  the 
plaintiff. 

At  the  trial  in  the  Superior  Court,  before  Knowlton,  J.,  in  May, 
1883,  the  plaintiff  testihed  as  to  the  manner  in  which  tlie  injury 
was  received,  and  as  to  the  nature  and  extent  thereof. 


Dr.  Towle,  called  for  the 
plaintiff  on  the  day  of  tlie  in; 
After  stating  the  nature  of 


plaintiff,  testified  that  he  attended  the 
ury,  and  had  attended  him  ever  since» 
lis  injuries  at  the  time,  he  testified  as 
follows:  "About  two  months  after  his  injury,  I  made  an  examina- 
tion of  him  with  Dr.  Nichols,  of  the  railroad  company.  The  ex- 
ternal injuries  had  recovered  and  the  bruises  had  healed,  so  far  as 
oould  be  seen  ;  there  were  no  marks  of  disease  externally,  except  a 
little  redness  of  skin  where  the  skin  had  been  broken  by  the  in- 
jury. He  was  still  very  lame,  unable  to  straighten  up,  and  com- 
plained of  a  good  deaf  of  pain  in  the  hip,  back,  and  knee.  He 
was  on  a  crutch.  I  don't  tiiink  that  at  that  time  there  was  any 
tenderness  of  tlie  back  discoverable, — that  was  very  apparent,  at 
any  rate.  After  the  examination  with  Dr.  Nichols,  1  saw  the 
plaintiff  occasionally,  continuing  the  treatment  of  liniments  and 
counter  irritants  for  his  back,  he  complaining  still  of  the  pain  in 
this  portion  of  his  back,  following  down  the  hip  and  into  the  knee. 
As  he  began  to  move  around  more  about  his  business,  the  leg  grew 
worse,  and  has  certainly  since  the  first  of  the  year  been  constantly 
growing  worse.  He  is  not  as  well  now  as  he  was  three  or  six  niontha 
ago,  and  has  not  been  as  well  since  he  attempted  to  do  more  work 
and  since  he  has  exercised  the  leg  more.  Considering  him  as  I  knew 
him  before  he  was  hurt,  taking  the  history  of  his  case  since  he  was 
hurt,  and  considering  his  present  condition,  I  do  not  think  he  will 
ever  recover.  He  is  not  able  to  do  ordinary  work,  and  I  see  no 
reason  to  suppose  that  he  ever  will  be." 

On  cross-examination.  Dr.  Towle  testified:   "I  do  not  think 
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there  was  anj  coDCUBsion  of  the  epine,  but  the  plaintiff  cannot 
cover  from  his  injaries,  because  there  was  injury  to  the  nerve  or 
to  the  fibrous  membrane  of  the  nerve  which  comes  out  from  the 
spinal  cord,  distinct  from  the  spinal  cord,  in  the  r^on  of  the  second 
or  third  lumbar  vertebra,  and  passes  down  the  limb:  tiiat  nerve  is 
injured  outside  of  the  bony  encasement.  Possibly  tne  injury  may 
«xtend  between  the  bones  slightly,  but  not  to  affect  tne  spinal 
cord.  The  injury  to  that  nerve  would  not  have  been  apparent  to 
a  skilful  eye  in  two  months  after  the  accident.  I  cannot  tell  whei 
I  iirat  discovered  tlie  tenderness;  it  has  been  very  apparent  :ii 
through.  It  was  since  the  examination  with  Dr.  "Nichols  that  ' 
•discovered  it;  I  noticed  it  in  January  last,  and  before  that.  A* 
the  examination  with  Dr.  Nichols  there  was  nothing  shown  thar 
would  go  to  show  that  thei*e  was  any  long  impairment  of  health. 
The  disease  the  plaintiff  is  laboring  under  ie  a  disease  of  tiiis 
nerve.  The  indications  of  this  disease  are  the  tenderness  over  the 
region  where  tlie  nerve  comes  out,  and  the  less  muscular  tension  of 
the  limb." 

On  re-direct  examination,  Dr.  Towle  testified  that  the  muscular 
lameness  of  the  back,  mentioned  in  a  paper  signed  by  him,  herein- 
after referred  to,  was  in  the  same  region  as  the  tenderness  now 
testified  to ;  that  the  plaintiff  never  complained  of  rheumatic  pains^ 
and  he  would  have  known  of  it  if  he  had,  and  that  what  rendered 
the  use  of  a  crutch  necessary  was  the  injury  to  the  back.  ' 

The  paper  above  mentioned,  which  was  signed  by  Dr.  Towle 
and  Dr.  Nichols,  purported  to  be  a  statement  of  die  manner  in 
which  the  injury  occurred,  and  the  condition  of  the  plaintiff  at  the 
date  of  the  paper.  The  paper  itself  was  excluded  from  the  jurv ; 
but  the  judge,  against  the  objection  of  the  plaintiff,  permitted  the 
defendant's  counsel  to  read  the  following  portion  to  the  jurv: 
^^  The  fall  thus  occasioned  caused  various  superficial  bruises  on  the 
head,  left  shoulder,  side,  and  leg,  and  a  severe  sprain  of  the  mus- 
cles of  the  back ;  in  consequence  of  which  he  was  confined  to  bed 
for  eight  days,  and  was  prevented  from  visiting  his  place  of  business 
for  a  period  of  three  weeks.  Now,  at  the  end  of  two  months 
from  tlie  date  of  the  accident,  there  still  remains  some  weakness 
of  the  left  knee-joint,  and  a  muscular  lameness  of  the  back,  with 
occasional  rheumatic  pains  in  the  latter  region,  rendering  necessary 
tlie  use  of  crutch  and  cane.  Walking  or  other  exercise  still  in- 
duces physical  fatigue;  but  his  bodily  functions  are  in  other  re- 
spects all  well  performed.  While  we  are  both  convinced  of  the 
reality  of  all  the  symptoms  complained  of  and'the  absence  of  exag- 
geration on  his  part,  we  ai-e  on  the  other  hand  agreed  that  there 
exist  no  signs  pointing  to  any  long-continued  impairment  of  health 
as  the  after-effect  of  this  injury." 

The  evidence  objected  to  was  offered  and  admitted  solely  as 
affecting  the  testimony  of  Dr.  Towle. 
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The  jary  returned  a  verdict  for  the  defendant;  and  the  plaintiff 
alleged  exceptions. 

S.  B.  Allen  and  J.  K.  Berry  for  the  plaintiff. 
W.  Gaston  and  E.  O.  Shepard  for  the  defendant. 

By  the  Coubt. — The  extract  from  the  paper  signed  by  Dr. 
Towle  was  properly  admitted,  as  a  statement  made  by  him  at  a 
former  time  tending  to  cotitradict  his  testimoriy  on  the  stand.  The 
fact  that  the  paper  was  also  signed  by  Dr.  Nichols  was  immaterial. 
The  court  did  not  rule  that  the  paper  was  admissible,  or  that  it 
WHS  competent  to  prove  that  Dr.  Nichols  had  signed  it.  The 
ruling  was,  that  it  was  competent  for  the  defendant  to  read  to  tbe 
jury  such  parts  of  the  written  statement  as  contradicted  the  testi- 
mony of  Dr.  Towle.  To  this  ruling  the  plaintiff  has  no  grouud 
of  exception. 

Exceptions  overruled. 


ScHEFFLEB,  Adm'r,  etc.) 
MnnocAPOLis  Aim  St.  L.  By.  Oo. 

(Advance  Oom^  Minn€90ta,    December  8,  1884.) 

In  an  action  for  tbe  next  of  kin,  under  section  2,  c.  77,  Gen.  Stat,  of  Min- 
nesota, 1878,  on  account  of  the  death  of  a  person,  damages  are  to  be  com- 
puted with  reference  to  the  reasonable  expectation  of  pecuniary  benefit  from 
the  continuance  of  the  life  of  the  deceased. 

A  railroad  company  does  not  owe  a  mere  trespasser  upon  its  track  the  duty 
of  haTing  an  engineer  running  a  train  look  to  see  if  he  is  there;  but  if,  after 
haTing  seen  him,  an  engineer  does  not  exercise  proper  care  to  avoid  striking 
him,  the  company  is  liable  for  the  consequences. 

The  Carlisle  and  other  similar  tables,  offered  for  the  purpose  of  showing 
the  *' expectation^'  or  probable  duration  of  life,  are  to  be  received  (if  at  all) 
on  judicial  notice  of  their  genuineness  and  authoritativeness.  No  le^al 
proof  of  genuineness  or  authoritativeness  is  required,  but  it  is  proper  for  a 
court  to  inform  itself  in  the  premises  by  reference  to  books  or  other  sources 
of  information.  Such  tables  are  not  conclusive,  but  their  value  in  a  given 
case  is  largely  analogical.  They  must  speak  for  themselves,  and  not  by  the 
mouth  of  a  witness  merely  testifying  to  their  contents. 

The 'probable  duration  of  life  is  a  proper  element  to  be  considered  in  esti- 
mating damages  in  an  action  under  the  statute  before  cited. 

Appeal  from  an  order  of  the  district  court,  Scott  County. 
Brown  &  Hawkins  for  respondent,  Anton  Scheffller,  adminis- 
trator, etc. 

Peck  &  Little  for  appellant,  Minneapolis  &  St.  L.  Oj.  Oo. 
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Bebby,  J. — ^Under  section  2,  c.  77,  Gten.  St.  1878,  the  plaintifE, 
-as  administrator,  brings  this  action  to  recoyer  damages  for  the 
death  of  his  son  (18  months  old)  through  the  alleged  negligence  of 
defendant's  locomotive  engineer.  Owmg  to  the  fact  that  another 
action  was  pending  to  recover  for  the  loss,  by  the  plaintiff,  as 
father,  of  the  services  of  the  deceased  up  to  the  age  of  21  year% 
only  such  damages  were  claimed  on  the  trial  of  the  present  action 
as  would  accrue  to  the  plaintiff  as  next  of  kin  by  reason  of  the  loss 
of  such  pecuniary  benefits  as  he  might  (had  his  son  lived)  have 
received  from  him  after  his  arrival  at  the  age  of  21  years.  In 
this  somewhat  singular  condition  of  thin^,  the  court,  with  refer- 
ence to  the  amount  of  damages,  after  adverting  to  the  fact  that 
nothing  was  claimed  for  the  time  previous  to  21,  instructed  the 
jury  that  the  question  for  them  to  determine  was  '^  what  a  person 
m  his  (the  deceased  child's)  condition  of  life  would  have  accumu- 
lated (and  that  you  can  judge  of  by  the  parents,  and  the  manner 
in  which  they  were  living) ;  the  amount  which  he  would  be  likely 
to  have  accumulated  over  and  above  all  expenses  during  life. 
Assuming  that  he  would  have  lived  that  number  of  years'' 
(meaning  40,  which  waa  testified  to  be  the  expectation  of  life  of  a 
person  21  years  of  age),  "  and  had  been  a  person  of  good  health, 
what  he  would  have  been  likely  to  have  earned  over  and  above  his 
expenses,  which  would  be  in  the  nature  of  an  accumulation  that 
might  have  passed  to  his  next  of  kin.  They  are  the  parties  that 
represent  his  estate,  and  it  would  belong  to  them,  and  in  all  that 
can  be  included  in  it "  (meaning,  as  we  understand,  in  the  dam- 
ages). This  was  followed  by  an  instruction  that  the  damages  must 
be  of  the  character  "  already  stated  "  to  the  jury,  and  "  such  only 
aa  would  be  acquired  after  this  child  had  arrived  at  the  age  of  21 
years." 

Damages,  in  an  action  of  this  kind,  are  to  be  computed  in  ref- 
erence to  the  reasonable  expectations  of  pecuniary  benefit  from 
the  continuance  of  the  life  oi  the  deceased.  Shaber^y.  St.  Paul,  M. 
&  M.  Ky.  Co.,  28  Minn.  103 ;  s.  c,  2  Am.  &  Eng.  E.  R  Cas. 
185  ;  Opsahl  v.  Judd,  30  Minn.  126.  The  instructions  quoted  gc 
far  beyond  this  rule.  They  virtually  direct  the  jury  to  find  dam 
ages  to  the  amount  of  all  the  "accumulations,"  over  and  above  ex. 
penses,  which  the  deceased  would  probably  have  made  for  40 
years  after  he  became  21  years  of  age ;  the  probable  amount  of 
such  accumulations  to  be  judged  of  by  reference  to  his  parents 
and  their  mode  of  living.  That  this  would  not  be  an  estimate  or 
computation  of  damages  in  reference  to  the  plaintiffs  reasonable 
expectation  of  pecuniary  benefit  from  the  continuance  of  his  son's 
life,  is  apparent  upon  the  least  reflection.  Any  estimate  of  the 
pecuniary  Wefit  which  will  be  derived  by  the  next  of  kin  from 
the  continuance  in  life  of  a  child  who  dies  at  the  age  of  18  months 
must  be  little,  if  any,  better  than  mere  guess- work ;  yet  the  stat- 
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ute' appears  to  authorize  an  action  even  in  such  a  case;  but  an  es- 
timate npon  the  basis  that  the  child  will  turn  over  to  his  next  of 
kin  all  his  accumulations  over  expenses  would  violate  all  proba- 
bilities. For  the  error  of  these  instructions  there  must  be  a  new 
trial,  in  view  of  which  we  will  briefly  advert  to  one  or  two  other 
errors  apparent  upon  the  record. 

The  child  being  a  trespasser  upon  defendant's  track,  it  was 
wrong  to  instruct  the  jury,  as  the  court  in  effect  did,  that  if,  not- 
withstanding the  child  was  upon  the  track  through  the  carelessness 
of  his  mother,  who  had  charge  of  him,  yet,  if  he  was  "upon  the 
track  in  such  a  way  that  the  engineer  could  have  seen"  him,  and 
by  the  exercise  of  proper  care  have  avoided  striking  him,  the  de- 
fendant would  be  liable.  The  defendant  did  not  owe  the  child — 
a  trespasser — the  dutv  of  having  its  engineer  look  to  see  if  he  was 
upon  the  track,  and  therefore  the  fact  tnat  the  engineer  could  have 
seen  him  if  he  had  looked,  does  not  make  the  company  liable.  If 
the  engineer  had  seen  him,  and  then  had  not  exercised  proper  care 
to  avoid  striking  him,  there  would  have  been  a  different  case. 
Locke  V.  First  Div.  St.  P.  &  P.  R.  Co.,  15  Minn.  350. 

With  reference  to  the  admission  of  evidence  of  the  Carlisle  and 
other  similar  tables  for  the  purpose  of  showing  the  "expectations" 
and  probable  duration  of  Ufe,  we  think  that  they  are  to  be  received 
upon  judicial  notice  of  their  genuineness  and  authoritativeness. 
As  in  regard  to  many  other  matters  of  which  judicial  notice  is 
taken,  it  is  proper  for  a  court  to  inform  itself  in  the  premises  by 
reference  to  books  and  other  sources  of  information ;  but  legal 

{»roof  of  such  gjenuineness  and  authoritativeness  is  not  required. 
n  a  given  case  it  is  for  the  court  to  say  T\4thout  such  proof  that 
they  are  or  are  not  genuine  or  authoritative,  and  that  they  are  or 
are  not  admissible  accordingly.  Stephens,  Ev.  art.  59,  and  note ; 
1  Greenl.  Ev.  §  6.  Such  tables  are,  however,  not  conclusive,  for 
there  is  not  only  a  considerable  variance  in  different  t-ables,  but 
they  are  not  so  compiled  as  to  show  the  probable  duration  of  life 
under  any  and  all  circumstances,  but  under  particular  conditions, 
so  that  their  evidentiary  value  in  a  given  case  is  largely  analogical. 
This  will  be  more  apparent  upon  reference  to  what  is  said  of  such 
tables  in  Williams'  Case,  3  Bland,  Ch.  186. 

As  in  case  of  other  documentary  evidence,  they  must  speak  for 
themselves,  and  not  by  the  mouth  of  a  witness  testifying  to  their 
contents  (Donaldson  v.  Mississippi  &  M.  R.  Co.,  18  Iowa,  280) ; 
and  the  probable  duration  of  life  is  a  proper  element  to  be  consid- 
ered in  estimating  damages  in  an  action  of  this  character. 

But  in  this  case  the  question  was  not,  as  appears  to  have  been 
supposed,  what  was  the  expectation  of  life  of  a  person  21  years  of 
age,  but  what  was  the  "  expectation  of  life"  after  the  age  of  21 
years  of  a  person  18  months  old.  Walters  v.  Chicago,  R.  I.  &  P. 
K.  Co.,  41  Iowa,  71.    In  the  latter  case  the  expectation  is  less  than 
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in  the  former.  As  the  case  ff oes  back  for  a  new  trial,  and,  as  we 
imagine,  upon  a  somewhat  dinerent  basis  than  before,  we  pass  the 
other  matters  alleged  as  error  as  not  likely  to  oocar  again. 

The  order  refusing  a  new  trial  is  reyersed,  and  a  new  trial 
awarded. 

Measure  of  Damages  in  Case  of  Deaths — In  an  action  under  a  statute  en- 
titling a  party  to  recover  damages  for  injuries  causing  death,  the  measure  of 
damages  is  the  pecuniary  value  of  the  decedent^s  expectancy  of  life,  taking 
into  account  his  age,  health,  talents,  position  in  life,  and  other  circumstan- 
ces. Baltimore,  etc.,  R.  Co.  e.  Kelly,  24  Md.  271;  Baltimore,  etc.,  R.  Co.  e. 
Trainor,  88  Md.  542;  Macon,  etc.,  R.  Co.  e.  Johnson,  88  Ga.  400;  Atlanta^ 
etc.,  R.  Co.  9.  Ayres,  53  Ga.  12;  David  v.  Southwestern  R.  Co.,  41  Ga.  223; 
Catawissa  R.  R.  Co.  v,  Armstrong,  52  Pa.  St.  282;  Denver,  8.  P.  &  P.  R.  Co. 
V.  Woodward,  4  Col.  1;  Kansas  Pac.  R.  Co.  e.  Lundin,  8  Col.  94;  Railroad 
Co.  V  Barron,  5  Wall.  90;  Market  St.  R.  R.  Co.  e.  McKeever,  59  Cal.  294. 
s.  c,  tupra;  Porter  v,  Hannibal  &  St.  Jo  R.  Co..  2  Am.  &  Eng.  R.  R.  Cas. 
44;  Shabor  e.  St.  P.,  M.  &  M.  R.  Co.,  2  Am.  &  Eng.  R.  R.  Cas.  185;  Atchi- 
son, T.  &  8.  F.  R.  Co.  e.  Brown,  6  Am.  &Eng.  R.  R.  Cas.  228;  East  Tenn., 
etc.,  R.  Co.  V.  White,  8  Am.  &  Eng.  R.  R.  Cas.  55;  Central  R.  &  B.  Co.  «. 
Roach,  8  Am.  &  Eng.  R.  R  Cas.  79 ;  East  Tenn.,  Ya.  &  Ga.  R.  R.  Co.  «. 
Toppins,  11  Am.  &  Eng.  R.  R  Cas.  222. 

Life  Tablets — Standard  life  tables  are  admissible  in  evidence  to  show  the 
expectancy  of  life.  Louisville,  etc.,  R  Co.  e.  Mahony^s  AdmV,  7  Bush,  235 ; 
Donaldsons.  Mississippi,  etc.,  R  Co.,  18  Iowa,  280;  Southwestern  R.  Co.  e. 
Paulk,  24  Ga.  356;  Walters  9.  Chicago,  etc.,  R.  Co.,  41  Iowa,  71;  Sauter  e. 
New  York,  etc.,  R.  Co.,  66  N.  Y.  58;  Johnson  «.  Hudson  River  R.  Co.,  6 
Duer  683;  Rowley  «.  London,  etc.,  R.  Co.,  L.  R.  8  Exch.  221;  Macon,  et^ 
R.  Co.  V.  Johnson,  38  Ga.  409;  Georgia,  etc.,  R.  Co.  «.  Oaks,  52  Ga.410; 
Burlington,  C.  B.  &  N.  R  Co.  o.  Coates,  Adm'r,  15  Am.  &  Eng.  R  R.  Cas. 
265. 

But  see,  eon^raf  Armsworth  e.  Southeastern  R  Co.,  11  Jur.  168. 


Vawtbb,  Adm'r, 

V. 

Missouri  Pacific  R.  R.  Oo. 

(Advance  Com,  Misgouri,    Mareky  1884.) 

The  right  o.  action  for  the  death  of  a  person  caused  by  the  wrongful 
act,  neglect  or  omission  of  another  is  purely  statutory,  and  statutes  giving^ 
this  right  of  action  can  have  no  extra-territorial  effect.  If  such  statutes  are 
to  be  administered  outside  of  the  jurisdiction  where  enacted,  this  must  be 
done  on  principles  of  comity.  The  weight  of  authority  is  to  the  effect  that 
these  statutes  can  be  enforced  only  by  the  courts  of  the  jurisdiction  where 
the  wrong  is  suffered  and  the  right  of  action  is  given. 

The  statute  of  Missouri,  R  8.  1879,  §  07,  expressly  inhibits  the  prosecu- 
tion by  an  administrator  of  a  civil  action  for  injuries  to  the  person  of  the  in- 
testate ;  therefore  an  administrator  appointed  in  Missouri  will  not  be  per- 
mitted to  sue  in  this  State  under  the  statute  of  Eansaa,  for  the  death  of  the 
intestate  in  Kansas. 
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ApncAT.  from  Moberly  Court  of  Common  Pleas. 
Hon.  T.  J.  PortiB  and  H.  S.  Priest  for  appellant. 
Hon.  James  Ellison  for  respondent. 

BiAGK,  J. — ^Plaintiff  is  the  widow  of  W.  R.  Vawter,  and  was 
appointed  administratrix  of  his  estate  bj  the  Probate  Conrt  of 
8enujler  Conntj,  Missouri.  She  brings  this  sait  in  her  represen- 
tative capacity,  against  the  defendant,  to  recoTer  damages  for  the 
death  of  her  husband.  He  was  in  the  employ  of  the  defendant. 
While  making  a  trip  over  the  road,  bis  train  left  the  main  track 
and  ran  on  a  side  track,  at  Parsons,  in  the  State  of  Kansas,  came 
iu  collision  with  a  stock  train,  and  he  was  killed.  His  death,  it  is 
alleged,  was  caused  by  the  negligence  of  defendant's  servants  in 
leaving  the  switch  at  that  place  in  an  improper  position.  De- 
fendant contends  that  he  and  those  engaged  with  him  on  his  train 
were  guilty  of  negligence  in  running  the  train  at  a  rate  of  speed 
prohibited  by  the  defendant's  rules,  becanse  of  which  he  was  killed. 

Civil  actions  for  the  death  of  a  person  caused  by  the  wrong- 
ful act,  neglect  or  omission  of  another,  did  not  exist  at  common 
law.  A  right  of  action  in  such  cases  is  given  by  the  statute  law 
of  any  of  the  States. 

These  statutes  have  no  extra-territorial  effect,  so  that,  as  is  con- 
ceded in  this  case,  the  plaintiff,  if  she  can  recover  at  all,  must  do  so 
by  force  of  tha  statnte  of  the  State  of  Kansas,  and  not  because  of 
any  statute  of  this  State. 

To  that  end  she  pleads,  and  bases  her  right  to  recover  upon  two 
sections  of  the  statutes  of  that  State,  which  are  as  follows : 

'^  When  the  death  of  one  is  caused  by  a  wrongful  act  or  omission 
of  another,  the  personal  representative  of  the  former  may  maintain 
an  action  therefor  against  tiie  latter,  if  the  former  might  have  main- 
tained an  action,  had  he  lived,  against  the  latter,  for  an  injury  for 
the  same  act  or  omission.  The  action  must  be  commenced  within 
two  years.  The  damages  cannot  exceed  ten  thousand  dollars,  and 
moat  inure  to  the  exclusive  benetit  of  the  widow  and  children,  if 
any,  or  next  of  kin,  to  be  distributed  in  the  same  manner  as  per- 
sonal property^  of  the  deceased." 

Also :  "  Every  railroad  company  organized  or  doing  business 
in  this  State  shall  be  liable  for  all  damages  done  to  employees  of 
such  company  in  consequence  of  any  negligence  of  its  agents,  or 
of  any  mismanagement  of  its  engineers,  or  other  employees,  to  any 
person  sustaining  such  damages.' 

The  qnestion  arises  whether  she  can  maintain  this  action  in  this 
State.  The  following  authorities  support  her  claim  of  right  so 
to  do. 

Leonard  t^.The  Columbia  Steam  Navigation  Co.,  84  N.  Y. 
48 ;  Dennick  v.  Kailroad  Co.,  103  U.  S.  11 ;  s.  c,  1  Am.  & 
£ng.  R.  B.  Cas.  309.  The  first  of  these  two  cases  is^  in  a  lai^e 
19  A.  <!;  £.  R.  Cas.— 12 
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degree,  placed  upon  the  ground  that  the  statute  of  the  State  of 
Oonnecticnt  where  the  cause  of  action  accrued,  was  in  all  material 
respects  the  same  as  that  of  New  York.  The  other  was  also 
brought  in  the  State  of  New  York,  though  the  action  was  founded 
on  the  statute  of  New  Jersey.  In  both  of  these  States  it  would 
seem  the  personal  representative  was  the  proper  and  only  party  to 
sue,  in  such  cases.  There  is  no  material  difference  between  the 
statute  of  the  State  of  Kansas  and  that  of  the  State  of  Illinois  in 
the  respect  under  consideration.  The  St.  Louis  Court  of  Appeals 
in  Steakman  v.  Terre  Haute  &  Ind.  R.  Co.,  not  yet  reported,  came 
to  the  conchision  that  an  administrator  appointed  in  this  State 
might  prosecute  such  a  suit  under  the  statute  of  Illinois.  In  Tay- 
lor V.  The  Pennsylvania  Co.,  78  Ky.  348,  the  death  occurred 
in  tlie  State  of  Indiana.  The  administratrix  of  the  estate  of  the 
deceased  was  appointed  in  the  State  of  Kentucky,  and  brought  her 
suit  in  the  courts  of  that  State,  founding  her  right  to  recover  upon 
the  statute  of  the  State  of  Indiana,  whicli  is  precisely  the  same  as 
the  first  of  tlie  sections  of  the  statBte  of  Kansas,  above  quoted. 
The  court  in  that  case  denied  the  right  and  power  of  the  adminis- 
tratrix to  prosecute  the  suit  in  the  courts  of  tlie  State  of  Kentucky, 
and,  among  other  things,  said  :  "  A  Kentucky  administrator,  suing 
in  a  Kentucky  court,  must  be  able  to  show  that  the  laws  of  Ken- 
tucky entitle  him  to  the  thing  sued  for.  He  cannot  receive  his 
office  from  one  jurisdiction,  and  appeal  to  the  laws  of  another  ju- 
risdiction for  rights  or  power  not  given  by  the  law  which  created 
him." 

Other  courts,  where  the  same  question  was  involved,  have  been 
equally  positive  in  the  assertions  of  the  same  doctrine.  Woodward 
V.  The  Michigan  Southern  &  Northern  Indiana  R.  Co.,  10  Ohio 
St.  121 ;  Richardson  v.  New  York  Central  R.  Co.,  98  Mass.  85. 
By  the  statute  of  Kansas,  the  right  of  action  accrues  to  the  per- 
sonal representative,  the  executor  or  administrator.  The  damages 
enure  to  the  exclusive  benefit  of  the  widow  and  children,  or  next 
of  kin,  and  do  not  constitute  the  assets  of  the  estate,  but  rather  a 
trust  fund  for  the  designated  persons. 

Here  the  amount  fixed  is,  in  part  of  the  nature  of  a  penalty,  and 
can  only  be  recovered  by  designated  relatives. 

The  rule  of  law  which  exempts  the  master  from  liability  from 
damages,  occasioned  to  one  servant  by  the  negligent  act  of  a  fellow- 
servant,  is  in  force  in  this  State,  but  by  the  statute  of  that  State, 
80  far  as  relates  to  employees  of  railroad  companies,  has  been  ab- 
rogated by  the  statute  pleaded  in  this  case.  An  administrator  ap- 
pointed in  this  case  receives  his  power  and  authority  to  sue  from 
the  laws  of  this  State,  and  from  this  State  alone,  to  which  he  is 
amenable  throughout  the  entire  course  of  the  admini8ti*ation. 

There  is  no  statute  of  this  State  by  which  he  has  or  can  have 
anything  to  do  with  suits  of  this  character,  or  the  damages  whea 
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lecovered.  He  may,  by  sec.  96,  Bev.  Stat.  1879,  bring  an  action 
for  all  wrongs  done  to  the  property,  rights  or  interests  of  the  de- 
ceased against  the  wrong-doer.  Section  97  provides :  ^'  The  pre- 
ceding section  shall  not  extend  ....  to  action  on  the  case  for  in* 
jnries  ....  to  the  person  of  the  testator,  or  intestate  of  any 
executor  or  administrator. 

For  fear  that  sec.  96  might  be  constmed  to  confer  upon  the  ad- 
ministrator a  right  to  sne  for  injuries  to  the  person  of  the  intestate, 
the  next,  as  will  be  seen,  declares  in  express  terms  that  he  shall  not 
do  so.  To  snstain  this  action  we  mnst  say,  he  may  maintain  such 
actions,  and  that,  too,  because  of  a  statute  of  another  State.  In 
sliort,  we  must  convert  him  into  a  trustee  for  the  purposes  entirely 
foreign  to  any  duty  devolved  upon  him  as  administrator  by  the 
laws  of  this  State.  This  we  cannot  do.  We  undei-stand  a  general 
law  of  the  State  of  Kansas  permits  foreign  administrators  to  sue 
and  be  sued  in  tlie  courts  of  that  State,  and  that  he  may  there  pros- 
ecute a  suit  under  this  damage  act,  if  the  law  of  the  State  from 
which  he  gets  his  appointment  gives  him  like  power.  Railroad 
Co.  V.  Cutler,  16  Kas.  568.  But  if  the  law  of  the  State  wliere  the 
appointment  is  made  prohibits  him  from  prosecuting  an  action  for 
damages  occasioned  by  the  wrongful  act  of  another,  and  resulting 
in  death,  then  he  cannot  maintain  the  suit  in  the  courts  of  that 
State. 

This  appears  to  be  the  result  of  a  recent  decision,  a  statement  of 
which  is  given  in  the  Kansas  Law   Journal  of  February  14,  1885. 

Most  courts  and  text-writers  of  acknowledged  authority,  hold 
that  these  actions  given  by  statute,  for  causing  death  by  neglect, 
default,  or  a  wrongful  act,  can  only  be  enforced  by  the  courts  of  the 
jurisdiction  where  the  wrong  is  suffered  and  the  right  of  action  is 
given.  Other  courts  treat  such  actions  as  transitory,  and  enforce 
the  statute  law  of  the  State  where  the  injury  was  suffered,  though 
the  action  be  not  one  of  any  geneml  recognized  right. 

Others  again  entertain  such  actions  when  the  laws  of  the  two 
States  upon  the  same  subject  are  similar.  If  the  statutes  are  ad- 
ministered outside  of  the  jurisdiction  where  enacted,  it  must  be 
done  on  principles  of  comity. 

Such  principles  are  not  to  be  narrowed,  but  they  do  not  justify  the 
courts  in  going  to  the  extent  to  which  we  must  go  to  sustain  this 
action,  i.e.,  to  say  to  an  administrator,  you  may  sue  in  the  courts 
of  the  State  of  your  appointment  under  tne  law  of  another' 
State  when  denied  the  right  to  bring  the  same,  or  a  like  suit  by 
the  laws  of  the  State  conferring  the  appointment. 

Judgment  of  the  trial  court  is  reversed. 

The  other  judges  concur. 

General  Reference. — For  a  full  statement  of  the  law  as  to  the  point  dis- 
cuBsed  in  the  priDcipal  case,  see  Idmekiller,  Adm^  o.  Hannibitl  &  St.  Jo 
B.  Co.,  and  note,  if^ra. 
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Morris,  Adm'r, 

V. 
OhIOAGO,  R.  I.  AND  P.  R.  Oo. 

(Advance  Ckue^  la^ta,      April  21,  1885.) 

An  adminiBtrittor  may  be  appointed  in  Iowa  for  the  parpoM  of  tninging^ 
an  action  to  reooTer  damages  for  the  death  of  his  decedent^  caused  by  the 
negligence  of  a  railroad  company  in  another  State. 

The  appointment  of  an  administrator  is  not  void  because  the  oath  of 
office  was  taken  and  the  bond  signed  before  the  appointment. 

An  administrator  appointed  in  Iowa  may  maintain  an  action  in  the  courte 
of  that  State  against  a  railroad  company  to  recover  damages  for  negligenob 
of  the  company  causing  the  death  of  his  decedent  in  the  State  of  Ulinoia. 

Where  a  right  of  action  aocrues  by  virtue  of  the  statute  of  any  State,  the 
action  may  be  maintained  in  any  other  state  if  not  contrary  to  the  public 
policy  or  law  of  the  State  where  the  suit  is  brought ;  and  it  is  not  essential 
that  the  statute  should  be  precisely  the  same  as  that  of  the  State  wb^re  the 
action  is  given.  It  ia  sufficient  if  the  statutes  are  of  similar  import  and 
character. 

Appeal  from  Polk  circuit  court. 

The  plaintiff  alleged  in  his  petition  that  he  had  been  duly  ap» 
pointed  adnnnistrator  of  the  estate  of  Michael  Quigley,  deceased^ 
oy  the  circuit  court  of  Polk  County,  in  this  State,  oi  which  county 
said  deceased  was  late  a  resident,  and  that  said  Qnigley  died  at  Bock 
Island,  Illinois;  that  he  was  an* employee  of  the  defendant;  and 
that  he  died  from  injuries  received  wlule  coupling  cars  for  thedefeud- 
ant  at  Rock  Island.  He  further  alleged  the  necessary  facts  show- 
ing that  the  deceased  received  the  injury  from  whicli  he  died  by 
reason  of  the  negligence  of  the  defendant,  and  without  any  con- 
tributory negligence  on  his  part.  The  defendant,  by  its  answer, 
denied  the  averments  of  the  petition,  and  denied  that  the  decedent 
was  a  resident  of  this  State,  and  denied  tliat  plaintiff  was  ad- 
ministrator of  his  estate;  averred  that  decedent  was  a  resident  of  * 
Illinois  at  the  time  of  his  death ;  and  denied  the  right  of  plaintiff 
to  maintain  an  action  in  the  courts  of  this  State  for  an  injury  caus- 
ing the  death  of  said  Quigley  in  the  State  of  Illinois.  There  was 
a,  aemurrer  to  that  part  of  the  answer  which  raised  the  question  as 
to  the  right  of  the  plaintiff  to  maintain  the  action.  The  demurrer 
was  sustained,  to  which  defendant  excepted.  The  cause  was  tried 
on  its  merits,  and  there  was  a  verdict  and  judgment  for  the  plain- 
tiff. 

Defendant  appeals. 

Wright,  Cummins  &  Wright  for  appellant  Baylies  &  Bayliea 
for  appellee. 
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BoTHBOOK,  J. — Counsel  for  appellant  present  three  propositions 
in  argument.  The  first  is  that  the  circuit  court  of  Folk  County 
had  no  jurisdiction  to  appoint  an  administrator  of  the  estate  of 
Michael  Quiglej,  deceased.  The  argument  is  based  upon  the 
claim  that  the  deceased  left  no  estate  within  this  State  to  be  ad- 
ministered upon;  that  whatever  claim  existed  against  the  defend- 
ant for  damages  for  the  death  of  Qniglej  arose  under  the  law  of 
Illinois,  where  the  injury  was  received  and  where  the  death 
occurred ;  and  that  by  the  law  of  that  State  a  right  of  action  was 
not  in  the  estate,  but  in  the  wife,  husband,  or  next  of  kin.  if  there 
were  any  surviving.  If  it  be  correct,  as  claimed  by  appellant,  that 
no  right  of  action  existed  in  this  State,  it  is  probablv  true  tliat 
there  was  no  estate  upon  which  to  administer.  But  ii  an  action 
may  be  maintained  in  this  State  by  an  administrator,  we  think  it 
necessarily  follows  that  the  circuit  court  had  jurisdiction  to  make 
the  appointment.  And  it  is  immaterial  in  such  case  whether  the 
decedent  was  a  resident  of  the  State  of  Illinois  or  of  this  State. 
The  power  tp  appoint  an  administrator  in  this  State  for  the  sole 

f)urpose  of  collecting;  a  claim  due  to  the  decedent,  has  been  too 
ong  authorized  and  recognized  to  be  now  questioned,  and  we  do 
not  understand  counsel  to  claim  otherwise.  The  alleged  want  of 
power  in  the  court  to  make  the  appointment  is  founded  on  the 
claim  that  there  was  no  estate  to  be  administered  upon.  As  will 
be  seen  when  we  come  to  the  third  point  in  this  opmion,  we  hold 
that  the  action  may  be  maintained.  The  point  now  under  con- 
fiideration  demands  no  further  attention. 

It  appears  from  the  record  made  in  the  appointment  of  the 
plaintiff  as  administrator  that  the  application  for  the  appointment 
was  sworn  to  on  the  third  day  of  July,  1882.  The  bond,  and  the 
jurat  to  the  oath  of  the  administrator  indorsed  thereon,  were  dated 
the  same  day.  All  these  papers  were  filed  in  the  circuit  court  on 
the  fifth  day  of  July,  1882,  and  on  that  day  the  bond  was  ap- 
proved, the  order  of  appointment  made,  and  the  letters  of  adniins- 
tration  issued.  It  is  urged  that  the  appointment  was  void  beciiuse 
the  oath  was  taken  and  the  bond  made  before  the  appoiiitnieiit. 
Section  2362  of  the  Code  requires  that  an  administrator  must  give 
a  bond  before  entering  on  the  discharge  of  his  duties,  and  section 
2363  pi*ovides  that  he  must  take  and  subscribe  an  oath  of  otlice. 
The  bond  is  required  to  be  approved  by  the  clerk.  We  think  that 
the  signing  of  tjie  bond  and  oath  before  the  appointment  did  not 
afiect  the  jurisdiction  of  the  court.  It  is  surely  no  valid  objection 
to  the  action  of  the  court  that  a  party  appears  before  it  with  a 
bond  and  oath  already  prepared.  They  are  presented  for  the 
approval  and  action  of  the  court,  and  it  is  wholly  immaterial 
whether  dated  before  or  after  the  order  of  appointment.  We 
think  the  record  shows  that  the  plaintifE  properly  qualified  as  ad- 
ministrator. 
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The  next  question  presented  by  oonnsel  for  appellant  is,  Oaa 
an  action  be  maintained  in  Iowa,  bj  an  Iowa  administrator,  upon 
this  claim  arising  nnder  the  statute  of  Illinois?  The  statute  of 
the  State  of  Illinois  authorizing  actions  for  damages  for  the  death 
of  a  person  caused  by  the  wrongful  act,  neglect,  or  default  of  an- 
other, is  as  follows : 

^^  Section  1.  Whenever  the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect,  or  default,  and  the  act,  neglect,  or  default 
is  sucli  as  would,  if  death  had  not  ensued,  have  entitled  the  party 
injured  to  maintain  an  action  and  recover  damages  in  respect 
thereof,  then,  and  in  such  case,  the  person  who,  or  company  or 
corporation  which,  would  have  been  liable  if  death  had  not  en- 
sued, shall  be  liable  to  an  action  for  damages  notwithstanding  the 
death  of  the  person  injured,  and  althou^  the  death  shall  nave 
been  caused  under  such  circumstances  as  amount  in  law  to  a 
felony. 

"  Sec.  2.  Every  such  action  shall  be  brought  by  and  in  the  name 
of  the  personal  representatives  of  such  deceased  person,  and  the 
amount  recovered  in  every  such  action  shall  be  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin  of  such  deceased  person,  and 
shall  be  distributed  to  such  widow  and  next  of  kin  in  the  propor- 
tion provided  by  law  in  relation  to  the  distribution  of  personal 
property  left  by  persons  dying  intestate ;  and  in  every  sncn  action 
the  jury  may  give  such  damages  as  they  shall  deem  a  fair  and  just 
compensation  with  reference  to  the  pecuniary  injuries  resulting 
from  such  death,  to  the  wife  and  next  of  kin  oi  such  deceased 
person,  not  exceeding  the  sum  of  live  thousand  dollars :  provided, 
that  every  such  action  shall  be  commenced  within  two  years  after 
the  death  of  such  person." 

Michael  Quigley,  the  deceased,  left  a  widow  and  parents  surviv- 
ing him,  and  it  is  not  disputed  that  an  action  would  lie  in  the 
State  of  Illinois  by  an  admmistrator  appointed  in  that  State.  The 
law  expressly  so  provides.  Under  the  law  of  this  State,  "  when  an 
act  produces  death  the  damages  shall  be  disposed  of  as  personal 
property  belonging  to  the  estate  of  the  deceased,  except  that  if  the 
deceased  leaves  a  husband,  wife,  child,  or  parent,  it  shall  not  be 
liable  for  the  payment  of  debts."  Code,  §§  25,  26,  It  will  thus  be 
seen  that  in  both  States  the  administrator  of  the  deceased  is  the 
proper  party  plaintiff  in  the  action,  and  it  seems  to  us  to  follow 
that  in  both  jurisdictions  the  administrator  is  required  to  receive 
the  amount  recovered,  and  distribute  it  as  provided  by  the 
respective  statutes.  By  the  statute  of  Illinois  the  assessment  of 
the  recovery  is  limited  to  $5000.  No  such  limitation  is  placed 
npon  the  statute  of  this  State.  By  the  statute  of  Illinois  the  re> 
covery  shall  be  for  the  exclusive  benefit  of  the  widow  and  next  of 
kin  of  the  deceased,  while  in  Iowa  the  recovery  shall  be  disposed  of 
as  other  personal  estate,  except  that  it  ahaU  not  be  liable  ior  the 
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payment  of  debts,  if  the  deceased  leaves  a  hnsband,  wife,  child,  or 
parent.  This  distribntion  of  the  recovery  by  the  administrator  in 
this  case  wonld,  therefore,  be  to  the  same  persons  as  if  the  ad- 
ministration and  action  we're  Iiad  in  the  State  of  Ilh'nois,  and  a 
judgment  in  this  State  would  be  a  bar  to  an  action  in  Illinois. 

The  plaintiff  pleaded  the  statute  of  Illinois  in  his  petition,  and 
made  his  proof  tnat  the  deceased  left  a  wife  and  parents  surviving 
him,  and  the  court  instructed  the  jnry,  in  effect,  that  the  recovery 
must  be  had  asprovided  by  the  Illinois  statute.  The  case  differs 
from  that  of  Hyde  v.  Railroad  Co.,  16  N.  W.  Rep.  351,  where  we 
held  that  no  recovery  could  be  had  in  the  courts  of  this  State  for 
an  injury  resulting  in  death  in  Missouri,  because,  in  that  case,  re- 
covery was  claimed  under  the  statute  of  this  state,  and  we  held 
that  if  an  act  of  the  character  complained  of,  done  in  that  State, 
did  not  create  a  liability,  there  was  no  liability  anywhere. 

In  Leonard  v.  Columbia  Steam  Nav.  Co.,  84  N.  Y.  48,  where  an 
action  was  brought  in  that  State  against  the  defendant  by  an  ad* 
ministrator  for  damages  for  a  wrongful  act  causing  the  death  of 
the  intestate  in  the  State  of  Connecticut,  it  was  held  that  the  action 
conld  be  maintained.  The  ground  of  the  decision  is  that,  although 
the  right  of  action  does  not  exist  at  common  law,  but  was  created 
by  statute,  yet  it  was  transitory  in  its  nature,  and  could  be  enforced 
in  a  foreign  country  where  the  laws  of  that  country  are  of  a  simi- 
lar nature.  In  other  words,  it  is  held  that  the  action  will  lie  unless 
the  law  and  policy  of  the  forum  forbids  its  maintenance.  The 
conrt  said :  ^'  The  rule  here  laid  down  is  just  and  reasonable,  and  it 
18  not  essential  that  the  statute  should  be  precisely  the  same  as  that 
of  the  State  where  the  action  is  given  by  law  or  where  it  is  brought, 
bnt  merely  requires  that  it  should  be  of  similar  import  and  charac- 
ter.'* It  appears  that  there  was  such  a  law  in  the  State  of  New 
York.  In  L^ennicki;.  Railroad  Co.,  103  U.  S.  11 ;  s.  c,  1  Am.  & 
Eng.  R.  R.  Cas.  309,  plaintiff,  as  administrator,  brought  suit  in  the 
State  of  New  York  to  recover  damages  for  the  death  of  the  intes- 
tate by  an  accident  on  the  defendant's  road  in  New  Jersey.  It 
was  contended  that  the  action  would  not  lie  because  it  was  only 
cognizable  in  the  courts  of  New  Jersey.  It  was  held  ^hat  the 
action  could  be  maintained,  and  the  decision  is  placed  upon  the 
broad  ground  that  the  action  is  transitory,  and  may  be  maintained 
in  any  forum,  and  that  the  venue  is  immaterial.  We  think  that  it 
has  been  generally  held  that  where  a  right  of  action  accrues  by 
virtue  of  a  statute  of  any  State,  the  action  may  be  maintained  in 
any  other  State,  if  not  contrary  to  the  public  policy  or  law  of  the 
place  where  suit  is  brought.  See  King  v.  Sarria,  69  N.  Y.  24 ; 
philips  V,  Eyre,  L.  R.  6  Q.  B.  1 ;  Wall  v.  Hoskins,  5  Ired.  Law, 
177;  Herrick  v.  Minneapolis  &  St.  L.  R.  Co.,  11  Am.  &  Eng.  R. 
R.  Cas.  256;  Boyce  v,  Wabash  Ry.  Co.  supra.  In  the  last-named 
case  we  cited  with  approval  the  cases  of  !Uennick  v.  Railroad  Co. 
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and  Leonard  v.  Navi^tion  Co.,  supra.  It  ig  DOt  to  be  denied  that 
there  are  cases  not  m  accord  witli  the  rule  of  those  above  cited. 
See  Woodward  v.  Michigan,  S.  &  K  I.  R.  Co.,  10  Ohio  St.  131 ; 
Bichardson  v.  New  York  Cent.  R  Co.,  98  Mass.  85 ;  and  McOarthj 
V.  Chicago,  B.  I.  &  P.  R.  Co.,  18  Kan.  46.  The  decisions  in  tlieie 
and  other  cases  relied  upon  by  counsel  for  appellant  we  cannot  ap- 

Erove,  and  we  expressed  onr  dissent  from  thmi  in  Boyce  v.  Wabash 
ly.  Co.,  3vpra. 

It  is  not  necessary  that  we  should  go  further  in  this  case  than  to 
hold  that  the  action  can  be  maintainea  because  the  recovery  sought 
is  in  accord  with  our  laws  and  the  policy  of  our  State ;  and  yet  we 
think,  as  is  said  in  Dennick's  case,  siipra :  ^'  It  would  be  a  very 
dangerous  doctrine  to  establish  that  in  all  cases  where  the  severu 
States  have  substituted  the  statute  for  the  common  law,  the  liabilitf 
can  be  enforced  in  no  other  State  but  that  where  the  statute 
enacted  and  the  transaction  occurred." 

Affirmed. 


Qsnsral  Rsfsrsnett — ^For  a  full  statement  of  the  law  as  to  the  points 
cuBfied  in  tho  principal  case,  Bee  Limekiller,  Adm%  «.  Hannibal  &  St  Jo  R. 
Co.,  and  note,  ir^ra. 


TiTMKKn.TiKR,  Adm'x,  etc, 

V. 

Hannibax  and  St.  Jo  R.  Co. 

(Advance  Cau^  Kcmscu,    January  7,  1885.) 

An  administrator,  appointed  in  another  State,  cannot  maintain  an  action 
in  this  State  under  section  422,  Code  Civil  Proo.,  where  the  law  of  the  State 
fron\  whence  he  derives  his  appointment  prohibits  him  from  instituting, 
maintaining,  or  prosecuting  an  action  in  his  own  State  for  damages  resold 
ing  from  the  wrongful  act  or  omission  of  another  in  causing  the  death  of  hia 
intestate. 

Erbob  from  the  Atchison  County. 

Action  brought  by  Johanua  Limekiller,  as  administratrix  of  the 
estate  of  Frederick  Limekiller,  deceased,  against  the  Hannibal  & 
St.  Joseph  R.  B.  Co.,  to  recover  $10,000  damages  alleged 
to  have  resulted  from  the  gross  and  wanton  negligence  of  the 
railroad  company  in  running  one  of  its  locomotives  and  trains 
upon  and  against  the  said  Frederick  Limekiller,  in  Wyandotte 
County,  in  this  State,  on  May  27, 1881,  thereby  wrongfully  causing 
the  death  of  the  said  Limekiller.  The  amended  petition  was  filed 
Marcli  26,  1883.  On  May  4, 1883,  the  railroad  company  filed  its 
answer  as  follows,  omitting  title  and  court : 

^'  The  said  defendant,  by  B.  F.  Stringfellow,  its  attorney,  qomea 
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aiid  Bays  that  said  defendant  ought  not  to  have  or  maintain  her 
said  action  against  defendant,  becaose  defendant,  for  answer  to 
said  amended  petition,  aavs:  (1)  Defendant  denies  each  and  every 
allegation  in  said  amended  petition ;  (2^  and  for  a  second  defence 
iiefeudant  says,  if  said  Frederick  LimeJkiller,  named  in  said  amended 
petition  as  plaiutifi's  intestate,  was  injnred,  as  stated  therein, 
sQch  injury  was  not  caosed  by  any  faalt,  negligence,  or  careless- 
ness of  said  defendant,  or  any  of  its  employees  or  agents,  but  was 
caused  by  the  negligence  and  cai'elessness  of  said  Frederick 
Limekiller  directly  and  materially  contributing  thereto;  (3)  and 
for  a  third  defence  defendant  says  that  said  plaintiff  has  not 
legal  capacity  to  maintain  said  action ;  (4)  and  tor  its  fourth  de- 
fence defendant  says  that  plaintiff,  as  administratrix  of  the  estate 
<Kf  the  said  Frederick  Limekiller,  by  appointment  of  the  probate 
<x>urt  of  Platte  County,  in  the  State  of  Missouri,  is  prohibited  by 
the  law  of  said  State  from  instituting  or  prosecuting  said  action, 
4ind  by  the  express  provisions  of  a  statute  law  of  said  State,  as  re- 
vised in  1879,  and  published  by  authority  of  said  State,  and  in 
force  at  the  time  of  the  alleged  death  of  said  Frederick  Limekiller, 
and  at  the  time  of  the  appointment  of  plaintiff  as  administratrix  of 
the  estate  of  said  Frederick  Limekiller,  and  at  the  time  of  the  in- 
stitution of  this  suit)  and  still  in  force  under  the  title  of  '  of  the  ad- 
ministration of  the  estate  of  deceased  persons,'  and  under  sections 
94,  96,  97,  of  article  5  of  the  statute,  the  actions  which  may  be 
brought  by  administrators  are  specified,  and  then  by  section  97  of 
said  artiele  it  is  provided  that  the  preceding  section  shall  not  ex- 
tend to  actions  for  slander,  libel,  assault  and  battery,  or  false  im- 
prisonment, nor  to  actions  on  tlie  case,  for  injuries  to  the  person 
of  tlie  plaintiff,  or  to  the  person  of  tlie  testator  or  intestate  of  any 
executor  or  administrator ;  and  so  defendant  avers  that  plaintiff  is, 
by  such  law  of  said  State  of  Missouri,  prohibited  from  maintain- 
ing said  action.  Defendant,  therefore,  asks  to  be  discharged,  with 
costSi  B.  F,  Stbinofellow,  Attorney  for  the  Defendant." 

On  August  3,  1883,  the  plaintiff  filed  her  demurrer  to  the 
fourth  deience  set  up  in  the  said  answer  as  follows  (omitting 
title) : 

'*  Comes  now  the  plaintiff  and  demurs  to  the  fourth  defence  set 
up  in  the  defendant's  answer,  on  the  ground  that  it  does  not  state 
facts  snfiicient  to  constittite  a  defence  to  said  petition,  or  any  part 
thereof.  "  W.  A.  Habnsbekger, 

"  Bykon  Sherry, 
"  Webb  &  CocHitAN, 

"  Attorneys  for  Plaintiff." 

On  August  6,  1883,  the  demurrer  came  on  for  argument  before 
the  court,  and,  after  hearing  the  argument  of  counsel  for  the  re- 
spective parties,  the  court  sustained  the  demurrer,  the  defendant 
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excepting.  Thereafter  the  plaintiff  filed  its  reply,  which  oontained 
a  genenu  denial  of  each  and  every  allegation  set  forth  in  the 
answer.  Trial  had  at  the  March  term,  1884,  of  the  district 
court,  when  the  jary  made  certain  special  findings  of  fact  and 
rendered  a  verdict  for  plaintiff  for  $4000.  Tnerenpon  the 
railroad  company  moved  for  judgment  in  its  favor,  upon  the 
statements  in  the  pleadings,  which  motion  was,  on  March 
15,  1884,  overruled.  The  defendant  also  filed  its  motion 
to  set  aside  the  general  verdict  rendered  in  the  canse,  and  for 

i'udginent  in  its  favor  upon  the  special  findings  of  fact  rendered 
fv  the  jury.  This  motion  was  also  overruled,  and  thereupon  the 
defendant  moved  the  court  to  vacate  the  verdict  and  grant  a  new 
trial.  This  motion  was  sustained,  tlie  court  deciding  that  the 
special  finding  of  fact  No.  1,  submitted  by  the  plaintiff,  and 
special  finding  of  fact  No.  39,  submitted  by  the  defendant,  were . 
conflicting,  and  not  in  harmony  with  each  other;  further,  that  the 
special  finding  of  fact  No.  39  was  in  conflict  with  the  general  ver- 
dict. The  general  verdict  was  thei*eupon  set  aside,  and  a  new 
trial  grantea.  Upon  the  trial  it  was  admitted  by  the  parties  to 
the  action,  among  other  things,  that  the  plaintiff  was  appointed 
administratrix  of  the  estate  of  Frederick  Limekiller,  deceased, 
by  the  probate  court  of  Platte  County,  Missouri,  on  July  8,  1881, 
and  duly  qualified  as  such,  and  entered  upon  the  duties  of  such 
ofiice. 

Tiie  sections  of  article  6  of  chapter  1  of  the  "  act  relating  to  the 
administration  of  the  estates  of  deceased  persons,''  referred  to  in 
the  fourth  defence  of  defendant's  answer,  as  published  in  the  Be* 
vised  Statutes  of  Missouri,  are  as  follows: 

''  Sec.  94.  £xecutoi*8  and  administrators  shall  collect  all  money 
and  debts  of  every  kind  due  to  the  deceased,  and  give  receipts  and 
discharges  therefor ;  and  shall  commence  and  prosecute  all  actions 
which  may  be  maintained  and  are  necessary  in  the  course  of  his 
administration,  and  defend  ail  such  as  are  brought  against  him. 

"  Sec.  95.  They  shall  prosecute  and  defend  all  actions  com- 
menced by  or  against  the  deceased  at  the  time  of  his  death,  and 
which  might  have  been  prosecuted  or  maintained  by  or  against 
such  executor  or  administrator, 

'*  Sec.  96.  For  all  wrongs  done  to  the  property,  rights,  or  in- 
terests of  another,  for  which  an  action  miglit  be  maintained 
against  the  wrong-doer,  such  action  may  be  brought  by  the  person 
injured,  or,  after  his  death,  by  his  executor  or  administrator, 
against  such  wrong-doer;  and,  after  his  death,  against  his  executor 
or  administrator,  in  the  same  manner,  and  with  the  like  effect,  in 
all  respects,  as  actions  founded  upon  contract. 

"  Sec.  97.  The  preceding  section  shall  not  extend  to  actions  for 
slander,  libel,  assault  and  battery,  or  false  imprisonment ;  nor  to 
actions  on  the  case  for  injuries  to  the  person  of  the  plaintiff,  or  to 
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the  person  of  the  testator  or  mtestate  of  any  execntor  or  adminis- 
trator.'* 

See  1  Rev.  St.  Mo.  (1879)  p.  16. 

Section  2121  of  chapter  25  of  Revised  Statutes  of  Missouri, 
1879,  reads: 

"  Whenever  any  person  shall  die  from  any  injury  resulting 
from  or  occasioned  by  the  negligence,  unskilfulness,  or  criminal 
intent  of  any  officer,  agent,  servant,  or  employee,  while  running, 
conducting,  or  managing  any  locomotive,  car,  or  train  of  cars ;  or 
of  any  master,  pilot,  engineer,  agent,  or  employee,  while  running, 
conducting,  or  managing  any  steamboat,  or  any  of  the  machinery 
thereof ;  or  of  any  driver  of  any  stage-coach,  or  other  public  con- 
veyan  ie,  while  in  charge  of  the  same  as  a  driver ;  and  when  any 
passenger  shall  die  from  any  injury  resulting  from  or  occasioned  by 
any  defect  or  insufficiency  in  any  railroad,  or  any  part  thereof,  or  in 
any  locomotive,  or  car,  or  in  any  steamboat,  or  the  machinery 
thereof,  or  in  any  stage-coach,  or  other  public  conveyance,  the 
corporation,  individual,  or  individuals,  in  whose  employ  any  snch 
officer,  agent,  servant,  employee,  master,  pilot,  engineer,  or  driver, 
shall  be  at  the  time  sucn  injury  is  committed,  or  who  owns  any 
Bach  railroad,  locomotive,  car,  stage-coach,  or  other  pubh'c  convey- 
ance, at  the  time  any  injury  is  received,  resulting  from  or  occa- 
sioned by  any  defect  or  insufficiency  above  declared,  shall  forfeit 
and  pay  for  every  person  or  passenger  so  dying  the  sum  of  live 
thousand  dollars,  which  may  be  sued  for  and  recovered — First,  by 
the  husband  or  wife  of  the  deceased ;  or,  second,  if  there  be  no 
husband  or  wife,  or  he  or  she  fails  to  sue  within  six  months  after 
snch  death,  then  by  the  minor  child  or  children  of  the  deceased ; 
or,  third,  if  snch  deceased  be  a  minor  and  unmarried,  then  by  the 
father  or  mother,  who  may  join  in  the  snit,  and  each  shall  have  an 
equal  interest  in  the  judgment ;  or,  if  either  of  them  be  dead,  then 
by  the  survivor.  In  suite  instituted  under  this  section,  it  shall  be 
competent  for  the  defendant,  for  his  defence,  to  show  that  the  de- 
fect or  insufficiency  named  in  this  section  was  not  of  a  negligent 
defect  or  insufficiency.*' 

Section  2122  reads: 

*^  Whenever  the  death  of  a  person  shall  be  caused  by  a  wrong- 
ful act,  neglect,  or  default  of  another,  and  the  act,  neglect,  or  de- 
fault is  such  as  would,  if  death  had  not  ensued,  have  entitled  the 
party  injured  to  maintain  an  action  and  recover  damages  in  re- 
spect thereof,  then,  and  in  every  such  case,  the  pei'son  who,  or  the 
corporation  which,  would  have  been  liable  if  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages,  notwithstanding  the  death 
of  the  person  injured." 

Section  2123  reads: 

^*  All  damages  accruing  under  the  last  preceding  section  shall  be 
sued  for  and  recovered  by  the  same  parties,  and  in  the  same  man- 
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Der,  as  ptovided  in  seedoD  two  fhonamd  one  hundred  and  twenty- 
ooei  and  in  every  snch  action  the  jnrj  may  give  such  damages, 
not  exceeding  fire  thoosand  dollars^  as  they  may  deem  fair  atid 
JDit  with  reference  to  the  necefiwry  injury  resulting  from  such 
death,  to  the  sorriTing  parties  who  may  be  entitled  to  fine,  and 
also  having  regard  to  the  mitigating  or  a^ravating  circumstanced 
attending  snch  wrongful  act,  neglect,  or  defauH."  1  Rev.  Hi. 
ICo.  187*9,  pp.  349-^L 

Section  4S2  of  the  Code  of  GvU  Procedure  of  this  state  read.^ 
as  follows: 

^"Wiien  the  death  of  one  is  caused  by  the  wrongful  acr 
or  omission  of  another,  the  penonal  representatives  of  tlic 
fonner  may  maintain  an  action  therefor  against  the  latter,  if  tiie 
former  miglit  have  maintained  an  action,  had  he  lived,  against  the 
latter,  for  an  injury  for  the  same  act  or  omission.  Tue  action 
must  be  commenced  within  two  years.  The  damages  cannot  ex- 
ceed ten  thousand  dollare,  and  must  inure  to  the  exclusive  benefit 
of  Uie  widow  or  diildren,  if  any,  or  next  of  kin,  to  be  distributed 
in  the  same  manner  as  personal  property  of  the  deceased." 

The  plaintiff  excepted  to  the  mUngof  the  court  in  setting  aside 
the  verdict  and  granting  a  new  triaL  The  defendant  excepted  to 
ruling  of  the  court  sustaining  the  demurrer,  and  also  excepted  to 
the  charge  of  the  court  to  the  jury.  Both  parties  bring  error 
to  this  court,  the  plaintiff  filing  a  petition,  and  the  defendant  a 
eross-petition  in  error. 

Byron  Sherry,  W.  A«  Harnsbeiger  and  Vf.  D.  Webb  for  plain; 
tiff  in  error. 

B.  F.  Stringfellow  for  defendant  in  error. 

Boston,  C.  J. — ^Although  the  record  in  this  cafe  is  an  extensive 
one, — embracing  70  printed  pages, — it  is  only  necessary  for  us  to 
refer  to  the  rnling  of  the  district  court  upon  the  plaintifTs  de- 
murrer to  the  fourtn  defence  set  up  in  the  amended  answer  of  the 
railroad  company.  This,  in  our  view,  is  decisive  of  the  case.  The 
plaintiff  is  the  aaministratrix  of  the  estate  of  the  deceased,  under 
appointment  from  the  probate  court  of  Platte  County,  in  the  State 
of  Missouri.  She  is  an  officer  of  the  law  of  the  State  of  her  ap- 
pointment, and  therefore  her  powers  are  limited  by  the  statutes 
of  Missouri,  and  they  cannot  be  changed  or  enlarged  by  the  an- 
thority  of  the  laws  of  this  State,  nor  by  any  judicial  construction 
of  our  courts.  An  administratrix  takes  only  snch  powers  as  are 
conferred  by  law ;  she  is  merely  an  agent  or  trustee  acting  imme- 
mediately  under  the  direction  of  the  law  regulating  her  condnct 
aud  defining  her  authority.  Collamore  v.  Wilder,  19  Kan.  67. 
In  this  State  the  romedy,  when  death  ensues  from  the  wrong  done, 
is  by  action  in  the  name  of  the  pei*8onal  ropresentative  of  the  de- 
ceased, and  the  amount  recovered  will  be  for  the  benefit  of  the 
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widow  or  cLildren,  if  any,  or  next  of  kin.  City  of  Atchison  v. 
Twine,  9  Ean.  350 ;  Code,  §  422.  In  Missonri  the  personal  rep- 
reseutative  of  the  deceased  has  no  power  to  institute  an  action  of 
this  character.  In  that  State  the  action  k  to  be  brought — First,  by 
the  husband  or  wife  of  the  deceased ;  or,  second,  if  there  be  no 
husband  or  wife,  or  he  or  she  fails  to  sue  within  six  months  after 
such  death,  then  by  the  minor  child  or  children  of  the  deceased  ;. 
or,  thii-d,  if  such  deceased  be  a  minor  and  unmarried,  then  by  tlie 
father  or  mother,  who  may  join  in  the  suit,  and  each  shall  have  an 
equal  interest  in  the  judgment;  or,  if  eitlierof  them  be  dead,  then 
by  the  survivor.     1  Rev.  St.  Mo.  1879,  §§  2121-2123,  np.  349-351. 

The  fourth  defence  of  the  answer  alleges  that  the  administratrix 
of  the  estate  of  the  deceased  is  prohibited  by  the  law  of  the  State  of 
Missouri  from  instituting,  maintaining,  or  prosecuting  such  an  ac- 
tion. 1  Rev.  St.  Mo.  1879,  |§  94-96,  e.  1,  art.  5,  p.  16.  See,  also, 
sections  2121-2123,  supi-a.  It  the  death  of  the  deceased  had  been 
caused  by  the  wrongful  act  of  the  defendant  in  Missouri,  plaintiff^ 
as  administratrix,  could  not  have  niaii\tained  this  action  in  tiint 
State,  and  as  administratrix,  she  is  not  entitled  to  any  greater  power 
or  rights  in  Kansas  than  she  is  in  Missouri,  under  the  statutes  of 
which  State  she  holds  her  appointment.  This  action  was  therefore 
improperly  brought  by  the  plaintiff  as  administratrix  of  the  estate 
of  Frederick  Limekiller,  deceased,  and  the  court  erred  in  sustaining 
the  demurrer.  McCarthy  v.  Railroad  Co.,  18  Kan.  46 ;  Land  Grant 
By.  Co.  V,  Commissioners  Coffey  Co.,  6  Kan.  245. 

On  the  part  of  the  plaintiff  it  is  contended  that  the  ris^ht  of  a 
foreign  administratrix  to  maintain  snch  an  action  as  this  has  been 
settled  in  Railway  Co.  v.  Cutter,  16  Kan.  568,  and  Perry  v.  Rail- 
way Co.,  29  Kan.  420.  The  decision  in  Railway  Co.  v.  Cutter, 
supra^  and  the  language  used  in  Perry  v.  Railway  Co.,  avpra^  refer- 
ring to  the  right  of  a  foreign  administrator  or  adminisrratrix  to 
prosecute  in  the  courts  of  this  State  an  action  of  this  nature,  was 
based  upon  the  supposition  that  the  authority  of  the  foreign  ad- 
ministrator or  administratrix  was  the  same  under  the  statute  of  the 
State  where  appointed  as  under  the  laws  of  this  State,  and  there- 
fore,  under  the  rules  of  comity,  a  foreign  administrator  was  allowed 
to  exercise  in  this  State  all  the  powers  which  he  or  she  exercised  in 
his  or  her  own  State,  not  repugnant  to  the  laws,  nor  prejudicial  to 
the  interests  of  this  State.  But  it  has  never  been  decided  by  this 
court  that  on  account  of  courtesy,  or  for  any  other  reason,  a  foreign 
administrator  or  administratrix  could  exercise  in  this  State  powers 
whicli  he  or  she  could  not  exercise  in  his  or  her  own  State.  Land 
Grant  Ry.  Co.  v.  Commissionere  Coffey  Co.,  suma.  In  the  case 
of  Railway  Co.  -o.  Cutter,  aupra^  the  law  of  Colorado,  relating  to 
administrators,  was  not  pleaded  in  the  answer,  or  referred  to  in  the 
case.  That  decision  was  rendered  upon  the  theory  that  the  Colo- 
rado statute  contained  a  provision  similar  to  section  422  of  our 
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Code.  In  Peny  v.  Baflwmy  Co.,  the  supra,  laDgnage  of  the  court, 
^that  an  administrator  appointed  in  another  State  can  maintain  an 
action  in  this  State  under  section  422  of  the  Code,"  was  based 
solely  upon  the  authority  of  Railway  Co.  t;.  Cutter,  supra. 

Finally,  if  it  be  nrged  that  onder  this  constrnction  of  the  law, 
and  the  decision  of  Perry  t^.  Railway  Co.,  29  Ean.  420,  there  can 
be  no  partv  ha  vine  a  legal  right  to  maintain  an  action  of  this  cliar- 
acter,  where  a  resident  of  another  State,  whose  death  is  cansed  by 
the  wrongf al  act  of  another  in  this  State,  dies  withont  leaving  anj 
estate  or  assets  in  this  State,  we  answer  that  we  do  not  make  tlie 
law.  If  there  is  any  omission  in  tlie  statntes,  the  remedy  ia  with 
the  legislature.  Instead  of  reqairing  the  instituting  of  an  action 
in  the  name  of  the  personal  representative  of  the  deceased,  where 
death  ensues  from  the  wrong  done,  the  legislature  can  authorize  ao 
action  to  be  maintained  in  the  name  of  the  widow  or  children,  if 
any,  or  in  the  name  of  some  one  next  of  kin  to  the  deceased.  The 
order  of  the  district  court  sustaining  the  demurrer  was  erroneona, 
and  therefore  the  judgment  must  be  reversed,  and  the  cause  will  be 
remanded  for  further  procedingsin  accordance  with  the  viewy 
hei*ein  expressed. 

All  die  justices  concurring. 

Right  of  Railroad  Company  to  Objset  to  Granting  of  Lettsrs  of  Mm\^ 
fttration. — Whea  a  railroad  company  is  sued  by  the  administrator  of  a 
party  deceased  for  causing  his  death,  it  may  defend  upon  the  ground  that 
there  has  been  no  jurisdiction  to  grant  the  letters  of  administration  to  the 
plaintiff.  Jacobs  v.  Louisville  &  N.  R  Co.,  10  Bush  (Ky),  263;  Welch  e. 
New  York  Central  R.  Co.,  53  N.  Y.  610;  Perry  €.  St.  Joseph  &  W.  R.  Co.,  » 
Eans.  420. 

But  see,  contra^  Holmes  «.  Oregon  &  Cal.  R.  Co.,  7  Sawy.  880. 

The  mere  expectancy  by  a  railroad  company  of  the  institution  of  suit  against 
it  by  an  administrator  does  not  entitle  it  to  object  to  the  granting  of  letters 
to  such  administrator.  Augusta  &  Somerville  R.  Co.  «.  Peacock,  56  Qa.  146. 
But  when  suit  has  once  been  brought  the  railroad  company  may  petition 
to  have  the  letters  revoked.  Jeffersonville  R.  R.  Co.  «.  Swayne's  AdmY,  26 
Ind.  477. 

Claim  for  Damages  for  Causing  Death  Is  not  Assets  Entitling  Party  tn 
Letters  of  Admiuistrationt--VVhere  the  decedent  has  not  died  domiciled  in 
a  Slate  and  has  no  assets  therein,  the  existence  of  a  claim  for  damages  for 
causing  his  death  is  not  sufficient  to  authorize  the  granting  of  letters  of  sd- 
ministration  upon  his  estate.  Jeffersonville  R.  Co.  €.  Swayne's  AdmY,  26 
Ind.  477;  Perry  v.  St.  Joseph  &  W.  R.  Co.,  29  Kans.  420;  s.  c,  11  Am.  A 
Eng.  R.  R.  Cas.  603;  Illinois  Central  R.  Co.  v.  Cragin,  71  III.  177. 

But  see,  cmtra,  IlMrtford,  etc.,  R.  Co.  v.  Andrews,  36  Conn.  213. 

Suits  by  Foreign  Administrators. — An  administrator  appointed  byaforeigh 
State  may  ordinarily  institute  an  action  to  recover  damages  for  cau5:ing  the 
death  of  bis  decedent.  Kansas  Pacific  R.  Co.tJ.  Cutter,  16  Kans.  568;  South 
Carolina  R.  R.  Co.  v.  Nix,  68  Ga.  672;  Wabash,  St.  L.  &  P.  R.  Co.  e.  Shaclt- 
lett,  105  III.  864;  s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  166. 

But  see,  contra,  Vawter,  Adm'r,  «.  Missouri  Pacific  R.  Co.,  9nipra\  Morrla, 
Adra'r,  v.  Chicago,  R.  I.  &  P.  R.  Co.,  supra.  But  see  liimekiiler,  Adm%«. 
Hannibal  &  St.  Jo  R.  R.  Co.,  supra. 

Action  for  Causing  Death  is  purely  Local. — But  it  is  well  established  that 
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the  aotion  is  local  in  its  nature  and  hence  no  recovery  can  be  had  under  the 
statute  of  a  State  except  for  injuries  occurring  within  the  State.  Woodard, 
Adm'x,«.  Mich.  S.  &  N.  I.  R.  Co.,  10  Ohio  St.  121;  McCarthy,  Adm'r,e. 
Chicago,  R.  L  &  P.  R.  Co.,  18  Eans.  46;  Hover  «.  Pennsylvania  Co.,  25 
Ohio  St.  667;  Whitford  «.  Panama  R.  Co.,  28  K.  T.  466;  Nashville,  etc., 
R.  Co.  «.  Eakin,  6  Coldw.  (Tenn.)  682;  Yanderwerken  «.  New  York,  etc.,  R. 
Co.,  6  Abb.  Pr.  239 ;  Beach  v.  Bay  State,  etc.,  Co.,  10  Abb.  Pr.  71 ;  State «.  Pitts- 
burg, etc.,  R.  Co.,  45  Md.  41;  Needhamv.  Grand  Trunk  R.  Co.,  88  Yt.  204; 
Mackay  c.  Central  R.  Co.,  4  Fed.  Rep.  617;  Taylor  u.  Pennsylvania  Co.,  78 
Ey.  848;  s.  c,  7  Am  &  £n^.  R.  R.  Cas.  28;  State  v.  Pittsburg  &  Connells- 
ville  R.  Co.,  45  Md.  41;  Chicago,  etc.,  R.  Co.  «.  Doyle,  8  Am.  &£ng.  R.  R. 
Cas.  171 ;  Hyde  «.  Wabash,  St.  L.  &  P.  R.  Co.,  15  Am.  &  Eng.  R.  R.  Cas.  603. 

An  administrator  appointed  in  another  State  cannot  recover  uuIcbs  he  is  en 
titled  to  do  so  by  the  law  of  the  State  where  suit  is  brought.     Taylor^s  AdmV 
«.  Pennsylvania  Co.,  7  Am.  &  Eng.  R.  R.  Cas.  28. 

The  cause  of  action  arises  at  the  place  where  the  death  occurs  and  not 
at  the  place  of  the  appointment  of  the  administrator.  Lung  Chung,  Adm'r, 
«.  Northern  Pacific  R.  Co.,  16  Am.  &  Eng.  R.  R  Cas.  548. 

Suit  in  one  State  under  Statute  of  another  Statet— Causes  of  action 
arising  under  the  statutes  of  one  State  may  be  enforced  in  the  courts  of  an- 
other when  the  laws  of  both  States  are  sulmtantially  the  same  and  the  action 
is  not  opposed  to  the  general  policy  of  the  State  in  which  suit  is  brought. 
Selma,  etc.,  R.  Co.  e.  Lacey,  43  Ga.  461;  Western,  etc.,  R.  Co.  e.  Strong,  52 
Ga.  461;  Staliknocht  e.  Penna.  R.  Co.,  58  How.  Pr.  805;  Richardson  e.  New 
York,  etc.,  R.  Co.,  98  Mass.  85;  Chicago,  St.  L.  &  N.  O.  R.  Co.  «.  Doyle, 
60  Miss.  977;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  171;  Nashville  &  C.  R.  Co.  e. 
Sprayberry,  8  Baxt.  (Tenn.)  841 ;  Dennick  c.  Central  R.  R.  of  N.  J.,  108 
U.  S.  11;  s.  c,  1  Am.  &  Eng.  R.  R.  Cas.  309;  Chicago,  etc.,  R.  Co.  o.  Doyle, 
8  Am.  &  Eng.  R.  R.  Cas.  171;  Patton  v.  Pittsburg,  C.  &  St.  L.  R.  Co.,  96 
Pa.  St.  169;  s.  c,  11  Am.  &  Eng.  R.  R.  Cas.  658;  Morris,  Adm'r,  «.  Chicago, 
R  I.  &  P.  R.  Co.,  nipra. 

But  see  Commonwealth  e.  Sanford,  12  Gray  (Mass.),  124;  Illinois  Central 
R  Co.  V.  Cragin,  Adm'r,  71  111.  177. 

A  right  of  action  for  causing  the  death  of  a  human  being  given  by  a  State 
statute  may  be  enforced  in  the  United  States  courts.  Holmes  e.  Oregon,  etc., 
R  Co.,  5  Fed.  Rep.  75. 


Street  R.  K.  Oo. 

V. 
,  NOLTHENIUS. 
(40  Ohio  State  BeporU,  876.) 


Li  an  action  for  an  injury  alleged  to  have  been  caused  by  the  negligence 

of  the  defendant,  it  is  not  necessary  to  allege  in  the  petition  that  the  injury 

was  caused  without  the  fault  or  negligence  of  the  plaintiff,  unless  the  other 

averments  necessary  to  state  a  cause  of  action  suggest  the  inference  that  the 

•  plaintiff  may  have  been  guilty  of  contributory  negligence. 

Where  an  action  was  brought  for  an  injury  received  by  falling  into  a 
trench  which  had  been  dug  in  a  public  street  for  the  purpose  of  laying  or 
repainng  the  track  of  a  street  railroad,  the  opinion  of  a  witness  for  the 
plaintiff  that  the  condition  of  the  trench  and  track  was  dangerous,  was  not 
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competent.  But  after  the  defendant,  on  oroM^zamination,  had  called  oat 
the  opinion  of  the  witness,  that  the  condition,  as  he  claimed  it  to  be,  of  the 
trench  and  track  was  not  dangerous,  it  was  oot  error  to  permit  the  witness 
on  re- examination  to  state  his  opinion  that  the  condition,  as  claimed  by  the 
plaintiff,  of  the  trench  and  track  was  dangerous. 

Erbob  to  the  District  Court  of  Hamilton  Coanty. 

The  defendant  in  error  filed  his  petition  in  the  common  pleaa, 
in  which  he  charged  :  '^  That  on  or  about  the  28th  day  of  Febru- 
ary, A.D.  1877,  the  said  defendant  did,  by  its  asrents  and  servanta, 
dig  and  open  a  ditch  or  trencii  on  Ehn  Street  and  McMicken  Avenue, 
at  the  point  where  they  intei'sect,  both  being  pnblic  streets,  in  the 
city  of  Cincinnati,  Hamilton  County,  Ohio,  and  did  then  carelessly 
and  negligently  permit  said  ditch  or  ti*ench  to  remain  open  and  un- 
covered, and  without  fixing  any  light  of  warning  or  barrier  at  or 
near  the  same.  And  plaintiS  fnrtlier  says  that  m  consequence  of 
the  negligence  and  carelessness  aforesaid  of  the  defendant,  in  pass- 
ing along  said  streets  in  the  early  evening  of  said  day,  he  acciden- 
tally  fell  into  the  said  ditch  or  trench  and  broke  his  right  leg,  and 
was  badly  hurt,  whereby  he  became  lame  and  diseased,  and  ao  re- 
mained up  to  the  present  time,  and  still  is  and  will  beperma^nently 
lame  and  weakened.  That  he  has  been  ever  since  said  injury,  and 
still  is  prevented  from  attending  to  his  necessary  and  ordinary  bus- 
iness and  labor,  to  his  loss  and  damage  to  the  present  time  in  the 
sum  of  $1500,  and  has  been  put  to  and  incurred  great  expense,  to- 
wit :  to  the  sum  of  $1000  for  medical  services  and  attendance  in 
and  about  trying  to  get  healed  and  cured  of  his  said  injury,  and  that 
he  has  been  put  to  great  pain  and  snfiering,  and  has  received  per- 
manent injury  from  said  fall,  and  that  he  has  thereby  suffered 
further  damages  in  premises  in  the  sum  of  $5000. 

To  this  petition  the  defendant  answered  by  a  general  denial. 

On  the  trial  the  plaintiff  called  one  John  loraaiey  as  a  witness, 
and  on  cross-examination  the  defendant  asked  him  this  question  : 

Q.  Js  there  any  custom  or  usage  as  to  the  manner  oi  protect- 
ing against  excavations  when  left  during  the  daytime,  and  if  so^ 
what  is  ordinarily  done? 

To  which  the  witness  answered  : 

A.  If  it  is  a  dangerous  place,  either  put  up  a  fence  around  it  or 
keep  watch. 

Ihe  defendant  then  asked  the  question: 

Q.  Now,  explain  what  you  mean  by  dangerous  obstructions — 
tliat  yoQ  set  a  watchman  to  watch  in  the  daytime  even  ;  suppose 
it  consisted  of  such  a  place  where  they  had  taken  up  a  pavement 
for  the  purpose  of  relaying  it,  anything  of  that  kind — preparing  by 
taking  the  pavement  wholly  up  and  laying  the  old  paving  block  on* 
the  side  of  the  street,  and  for  some  reason  or  other,  going  to  din- 
ner, anything  of  that  kind,  in  the  daytime,  leaving  the  place  where 
they  bad  cut  out  the  width  of  the  boulder  or  blocks,  what  would 
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iron  say  about  that  being  a  dangerons  excavation,  that  yon  would 
eave  a  watchman  or  pat  a  fence  around  it  in  the  daytime  t 

A.  No ;  I  wonld  not  leave  a  man  there,  excepting  to  protect 
the  street  from  being  torn  up. 

Q.  Yon  would  not  regard  that  as  a  dangerous  excavation  re- 
quiring a  watchman  or  a  fence  t 

A.     No,  sir. 

The  plaintiff  then  on  re-examination  asked  the  question  : 

Q.  Supposing  that  the  street  is  left  in  a  condition  to  put  boulders 
in  and  tliere  are  two  tracks  upon  the  road  bearing  the  same  relation 
to  each  other  as  this,  now  state  whether  or  not,  in  your  judgment, 
it  would'  be  dangei-ous  to  leave  it  open  there,  with  the  tracks  in 
that  way — leave  it  open  in  the  way,  say  it  is  open  for  the  purpose 
of  putting  in  boulders. 

To  which  the  witness  answered : 

A.  Yes,  that  wonld  be  dangerous ;  anything  of  that  kind  we 
wonld  put  a  fence  or  timber  across  it,  and  stop  the  travel  there. 

All  of  the  examination  of  this  witness  was  objected  to  and  ob- 
jections overruled,  and  exceptions. 

Upon  the  trial  the  plaintiff  recovered  a  judgment,  which  was 
affirmed  by  the  district  court. 

McCauley,  J. — This  case  presents  two  questions.  First,  was  it 
necessary  that  the  plaintiff  should  have  alleged  in  his  petition  that 
he  received  the  injuries  complained  of  without  fault  or  negligence 
on  his  part,  and  second,  was  it  error  to  admit  the  opinion  of  the 
witness  Bradley  on  his  re-examination  that  the  condition  of  the 
street  and  railroad  ti-ack  was  dangerous.  The  general  rule  is  that 
contributory  negligence  is  matter  of  defence.  This  is  a  rule  of 
pleading  as  well  as  of  evidence.  It  has  been  frequently  held  that 
where  the  evidence  of  the  plaintiff  raises  a  pi'esnmption  of  his  neg- 
ligence contributing  to  the  injury,  the  burden  is  upon  him  to  re- 
move the  presumption  before  he  can  recover.  Kailroad  Co.  v. 
Whitacre,  35  Ohio  St.  627;  Hays  v.  Gallagher,  72  Pa.  St.  140; 
Eobinson  v,  Gary,  28  Ohio  St.  241. 

If  the  plaintiff  in  the  averments  of  his  petition  necessary  to  state 
his  canse  of  action,  by  reason  of  his  relation  to  the  defendant  as 
agent,  employee  or  otherwise,  suggests  the  implication  of  negli- 
gence on  his  part,  that  implication  must  be  negatived  by  an  allega- 
tion that  he  was  without  fault.  Kailroad  Co.  v.  Barber,  5  Ohio 
St.  541.  But  where  the  relation  between  the  parties  dees  not  re- 
quire of  the  plaintiff  any  duty  toward  the  means  from  which  the 
injury  resulted  beyond  ordinary  care  to  avoid  injury,  no  such  aver- 
ment is  necessary.  Where  nothing  more  than  ordinary  care  is  re- 
quired that  degree  of  care  will  be  presumed. 

In  this  case#the  plaintiff  was  passing  along  a  street  and  had  no 
relation  with  the  defendant  requiring  him  to  observe  more  than 
19  A.  &  £.  R  Cas.— 18 
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that  ordinary  care  that  is  at  all  times  required  to  avoid  iujtuy. 
The  averment,  therefore,  that  he  was  without  fault,  would  be  an 
averment  of  that  which  would  be  presumed  and  was  not  necessary. 

As  to  the  other  question  that  the  witness  Bradley  in  answer  to  a 
question  by  counsel  for  plaintiff,  gave  it  as  his  opinion  that  the 
street  in  a  condition  supposed  to  exist  when  the  injury  occurred, 
was  dangerous.  If  this  opinion  had  been  given  hj  tne  witness  in 
his  testimony  in  making  the  case  of  the  plaintiff,  it  would  have 
been  improper  and  its  admission  would  have  been  error.  Bnt  the 
opinion  was  given  in  re-examination  after  the  defendant  had  asked 
the  witness  wliether  the  street  was  dangerous  in  a  condition  which 
he  claimed  to  have  existed  at  the  time  of  the  injury,  and  the  wit- 
ness had  answered  that  it  was  not.  After  the  witness  liad  thns 
answered,  counsel  for  plaintiff  asked  him  whether  or  not  the  street 
was  dangerous  in  a  condition  claimed  by  the  plaintiff  at  the  time 
of  the  injury,  to  which  he  answered  that  in  that  condition  it  would 
be  dangerous.  The  witness  in  his  examination  in  chief  had  said 
that  if  the  street  was  in  a  dangerous  condition,  it  should  liave  been 
fenced  up  or  guarded  ;  but  had  not  said  whetlier  it  was  dangerous 
or  not,  until  he  was  asked  by  the  defendant,  and  then  only  stated 
that  in  the  condition  supposed  by  the  defendant  it  would  not  be 
dangerous. 

After  tlie  defendant  had  gone  beyond  the  proper  limits  of  a 
cross-examination,  and  had  called  out  an  opinion  of  the  witness 
favorable  to  his  claims  in  the  case,  it  was  not  error  to  permit  tlie 

Slaintiff  to  re-examine  on   the  same  matters.     1  GreenleaFs  Evi- 
ence,  sec.  468 ;  Clipper  v.  Logan,  18  Ohio,  375 ;  Taylor  v.  Boggs, 
20  Ohio  St.  516.. 
Judgment  affirmed. 

Complaint  Need  not  Negative  Contributory  Negligence.— Where  the  na^ 
tare  of  the  accident  in  question  would  not  ordinarily  suggest  an  influence  of 
contributory  negligence,  it  is  generally  not  necessary  to  place  in  the  declam- 
tion  or  complaint  a  specific  denial  of  its  existence.  Louisville,  etc..  R  Co.  v. 
Murphy,  9  Bush,  622  ;  Slattery  v.  Dublin,  etc.,  R.  Co.,  L.  R.  3  App.  Gas. 
1155;  Hackford  v.  New  York,  etc.,  R.  Co.,  6  Lans.  386  ;  Corey.  f>.  Bath,  85 
N.  H.  530;  Hill.  v.  New  Haven,  37  Vt.  601;  Mobile  &  M.  R.  'Co.  «.  Cren- 
shaw Co.,  9  Am.  <&  Eng.  R.  R  Cas.  340;  Fowler  «.  Baltimore  &  Ohio R Co, 
8  Am  &  Eiig.  R  R  Cas.  480. 

Rule  in  Indiana. — In  Indiana  it  is  well  settled  that  the  complaint  must  dis- 
tinctly set  out  the  fact  that  the  plaintiff  has  been  free  from  contributory  neg- 
ligence. Wright  V.  Indianapolis,  etc.,  R.  Co.,  18  Ind.  165  ;  Jeffersonville, 
etc.,  R  Co.  tJ.  Hendricks,  26  Ind.  22S:  Toledo,  etc.,  R  Co.  v.  Berin,  26 
Ind.  443;  Indianapolis,  etc.,  R  Co.  v.  R'>l)inson,  85  Ind.  880;  Jeffersonville, 
etc.,  R  Co.  tj.  Underbill,  40  Ind.  229;  Jidersonville,  etc.,  R  Co.  tj.  Gold- 
smith, 47  Ind.  43;  Hildebrand  f>.  Toledo,  etc.,  R  Co.,  47  Ind.  899  ;  Reamr. 
Pittsburg,  etc.,  R.  Co.,  49  Ind.  93;  Jeffersonville,  etc.,  R.  Co.  v.  Lyon,  55 
Ind.  477;  Gormley  v.  Ohio,  etc.,  R.  Co.,  5  Am.  &  Eng.  R  R  Gas.  581;  Cin- 
cinnati, etc.,  R.  Co.  D.  Peters,  6  Am.  &  Eng.  R  R.  Cas.  126. 
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(89  ArhoTuas  HepartSy  491.) 

When  a  special  pdge,  elected  in  the  absence  of  the  regular  judse,  is  dis- 
^oaljfied  in  a  particular  case,  another  special  judge  may  be  elected  for  that 


It  is  the  settled  ruling  of  this  court  that  the  Circuit  Court  cannot,  under 
the  proyision  of  our  Constitution,  determine  the  sufficiency  of  evidence,  and 
direct  the  jury  what  verdict  to  find,  when  there  is  any  evidence  tending  to 
flostun  the  issue. 

A  verdict  for  excessive  damages  may  be  cured  by  release  of  the  excess,  in 
actions  for  torts,  as  well  as  in  actions  on  contracts. 

In  an  action  against  a  railroad  company  in  which  damages  are  claimed  for 
the  death  of  a  child  incapable  of  earning  anything,  or  rendering  service  of 
any  value,  the  value  of  its  probable  future  services  to  the  parent  during  its 
mioority,  is  a  matter  of  conjecture,  and  may  be  determined  by  the  jury  with- 
out the  testimony  of  witnesses. 

Our  statute  does  not,  and  could  not,  under  our  Constitution,  limit  the  r^ 
eovery  of  damages  for  iniuries  resulting  in  death,  or  for  injuries  to  persons 
or  property.  But  a  jury  is  not  without  restraint,  and  if  its  assessment  be  so 
enormous  as  to  shock  the  sense  of  justice,  and  to  indicate  that  the  verdict  is 
the  result  of  prejudice  or  passion,  the  Circuit  Court  should  set  it  aside;  and, 
if  it  refuse,  this  court  will  reverse  the  judgment. 

Appeal  from  Lonoke  Circuit  Court. 

Clark  &  Williams  for  appellant. 

W.  F.  Will  and  S.  P.  Hughes  for  appellee. 

English,  C.  J. — ^This  case  has  been  here  before,  and  is  re- 
ported in  38  Ark.  350,  etc.  The  judgment  was  reversed  on  that 
appeal,  and  the  cause  remanded  for  a  new  trial.  There  was  a  new 
trial,  which  resulted  in  a  verdict  and  judgment  for  the  plaintiffs, 
and  defendant  again  appealed.  The  clerk  of  the  court  below,  in 
making  out  the  transcript  on  this  appeal,  has  copied  into  it  the 
opinion  of  this  court  rendered  in  tne  former  appeal,  a  copy  of 
which  WBJB  sent  down  with  the  mandate  of  reversal,  as  a  guide  to 
the  court  below,  in  its  subsequent  proceedings  in  the  cause. 

One  of  the  rules  of  practice  adopted  by  this  court  as  early  as 
1837,  and  which  has  never  been  repealed,  provides  that  "  when  a 
cause  has  been  once  before  the  court  of  appeals,  and  a  transcript  is 
again  called  for,  to  have  errors  which  occurred  after  its  return  cor- 
rected, the  second  transcript  should  begin  where  the  former  ended, 
omitting  the  opinion  of  tne  appellate  court,'^  etc.     1  Ark.  Rep.  9. 

The  reason  lor  the  rule  is  obvious.  The  opinions  of  this  court 
are  recorded  here,  and  pubh'shed  in  the  Eeports,  and  it  is  useless 
to  copy  them  into  transcripts  on  second  appeals. 
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The  clerk  of  the  court  below  is  among  the  most  experienced  and 
fikilful  clerks  of  the  State,  and  rarely  fails  to  comply  with  the 
rales  of  this  court  in  makiDg  out  traiicripts.  He  b^  committed 
an  error,  however,  in  copying  the  opinion  of  this  court  into  the 
transcript  on  this  appeal,  and  will  be  allowed  no  costs  for  so  much 
of  the  transcript.  ^ 

The  trial  involved  on  this  appeal  occurred  during  the  Septem- 
ber terra,  1879,  of  the  Circuit  Court  of  Lonoke  County.  The 
record  shows  that  on  Monday,  the  fifteenth  day  of  September, 
1879,  a  day  of  said  term,  the  Hon.  Joseph  "W.  Martin,  the  regular 

t'odge  of  the  court,  not  being  in  attendance,  Hon.  Sam  W.  W'il- 
iams  was  duly  elected  special  judge,  to  preside  during  the  remain- 
der of  the  term,  or  until  the  appearance  of  the  regular  judge. 

That  the  special  judge  so  elected  to  hold  the  court  in  the  absence 
of  the  regular  jud^,  being  an  attorney  in  this  cause,  and  bein^ 
disqualified  to  preside  at  its  trial,  Hon.  John  Hallum  was  elected 
special  judge  to  try  the  case,  qualified,  and  the  case  was  tried  be- 
fore him.  The  appellant  objected  to  his  competency  to  sit  as^ 
jud^  in  the  case,  which  was  overruled,  and  the  objection  was 
again  made  in  a  motion  in  arrest  of  judgment,  and  again  in  the 
motion  for  a  new  trial,  and  overruled. 

The  objection  is  that  there  could  not  be  two  special  judges  at 
the  same  time. 

The  first  special  judge  was  elected  to  hold  the  court  in  the 
absence  of  the  regular  judge.  He  had  the  general  powers,  and 
was  in  the  place  oi  the  regular  judge  during  his  absence.  But  h& 
was  dis<jualified  to  preside  in  a  particular  case — this  case — and  a 
special  judge  was  elected  to  try  it.  Section  21,  article  7,  of  the 
Constitution  seems  broad  enough  to  provide  for  the  two  emei^n- 
cies. 

The  cases  cited  by  counsel  for  appellant  on  this  point  have  no- 
application  whatever  to  the  appointment  of  special  judges. 

It  was  made  ground  of  tne  motion  for  a  new  trial  that  the 
verdict  was  contrary  to  the  evidence  and  the  instructions  of  the 
court. 

It  is  sufficient  to  say  of  this  ground  that  there  was  some  evidence 
to  sustain  the  verdict. 

Plaintiffs  moved  for  ten  instructions,  to  each  and  aU  of  which 
defendant  objected,  but  the  court  gave  them,  and  defendant  ex- 
cepted to  the  ruling  of  the  court,  and  made  the  giving  of  these 
instructions  ground  of  the  motion  for  a  new  trial. 

On  the  former  trial  thirteen  instructions  were  given  for  plain- 
tiffs, and  such  of  them  as  were  specifically  objected  to  were  re- 
viewed on  the  first  appeal,  and  held  to  oe  substantially  correct 
announcements  of  law.  The  ten  given  on  the  second  trial  for 
plaintiffs,  and  now  before  us,  were  substantially  taken  from  the 
series  of  thirteen  given  on  the  first  trial,  and  so  reviewed.    Tbey 
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are  in  harmony  with  the  opinion  of  this  court  on  the  former  ap- 
peal, and  must  be  treated  as  the  law  of  the  case,  the  evidence  on 
the  two  trials,  as  to  negligence  and  contributory  negligence,  not 
being  materially  different. 

Defendant  moved  ten  instmctions.  The  plaintiffs  objected  to 
the  first,  fifth  and  ninth  of  them,  but  consented  to  the  giving  of 
the  others,  and  the  court  refused  the  first  and  ninth,  and  also  re- 
fused the  fifth  as  formulated,  but  gave  it  in  a  modified  form,  and 
defendant  excepted  to  the  ruling  of  the  court,  and  made  it  ground 
of  the  motion  for  a  new  trial. 

The  first  was:  "The  court  instructs  the  jury  that  there  is  not 
evidence  sufficient  in  law  in  this  case  to  sustain  a  verdict  for  plain- 
tiffs upon  the  point  of  negligence  on  the  part  of  the  defendant 
railroad  company,  and  the  jury  are  directed  to  bring  in  a  verdict 
for  the  defendant." 

It  was  said  in  the  opinion  on  the  former  appeal,  that  the  court 
could  not  have  given  such  an  instruction  without  encroaching  upon 
the  province  of  the  jury,  if  there  was  any  evidence  tending  to 
3)rove  the  issue  on  the  part  of  the  plaintiffs.     33  Ark.  370. 

This  court  has  repeatedly  decided,  and  it  must  be  regarded  as 
fiettled,  that  such  an  instruction  cannot  be  given,  where  there  is 
any  evidence  tending  to  sustain  the  issue,  under  the  provision  of 
the  Constitution  that  "  judges  shall  not  charge  juries  with  regard 
to  matters  of  fact,  but  shall  declare  the  law."     Section  23,  article  7. 

There  was  some  evidence  in  this  case  tending  to  prove  the  issue 
on  the  part  of  the  plaintiffs. 

It  may  be  seen  by  reference  to  the  opinion  delivered  on  the 
former  a]ppeal,  that  the  action  was  brought  by  Emma  O.  Araraon, 
then  a  widow,  who,  pending  the  suit,  intermarried  with  Barker, 
and  he  was  joined  with  her  as  a  co-plaintiff.  That  the  object  of 
the  suit  was  to  recover  damages  of  tne  defendant  corporation  for 
the  killing  of  her  son,  Alpheus  D.  Ammon,  a  child  five  years  old. 

The  death  of  the  child  was  alleged  to  have  been  caused  by  the 
negligence  of  the  servants  of  defendant  who  were  in  the  manage- 
ment of  the  train  which  ran  over  and  caused  its  death,  in  the  town 
of  Argenta,  about  the  twenty-sixth  of  April,  1875.  The  answer 
denied  negligence  on  the  part  of  defendant's  servants,  and  alleged 
contributory  negligence  on  the  part  of  the  plaintiff's  motfier,  as  the 
proximate  cause  or  the  death  of  the  child. 

To  show  that  there  was  some  evidence  tending  to  prove  the  issue 
on  the  part  of  plaintiffs,  T.  S.  Diffey,  vritness  for  plaintiffs,  testi- 
fied, in  substance,  that  he  was  an  engineer  and  macninist,  and  had 
run  as  engineer  on  trains  about  seven  years.  That  on  the  twenty- 
sixth  of  April,  1875,  he  was  foreman  of  defendant's  railroad  shops 
in  Argenta,  and  lived  in  the  house  occupied  by  Mrs.  Ammon, 
which  was  twenty-five  or  thirty  yards  from  the  railroad  track. 
The  place  where  the  accident  happened  was  from  two  hundred  and 
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fifty  to  three  hundred  yards  from  the  hotuse.  He  was  standing  in 
the  door  of  the  railroad  shop,  which  was  ahout  ninety  yards  from 
where  the  child  was  ran  over.  There  were  three  tracks  tliere,  and 
the  child  was  between  the  middle  and  the  left-hand  track  as  you  go 
west,  or  north.  The  child  then  was  facing  the  middle  track,  upon 
which  the  train  was  rnnning.  The  tracks  were  about  four  to  five 
feet  apart.  Witness  heard  the  whistle  of  the  engine,  and  this  at- 
tracted his  attention  to  it.  The  engine  was  then  two  hundred  and 
twenty  or  two  hundred  and  forty  feet  from  the  child,  and  was  run- 
ning twelve  to  fifteen  miles  an  hour.  He  supposed  the  engineer 
saw  the  child,  from  the  whistle  being  blown  m  an  unusual  place. 
Shortly  after  witness  saw  it  between  the  tracks,  it  got  on  the  track 
upon  which  the  engine  was  running,  but  in  the  mean  time  the 
engine  had  run  some  distance — say  seventy  to  eighty  feet.  Wit- 
ness supposed  the  engineer  saw  the  child,  from  the  whistle  being 
blown.  He  thought  there  was  no  danger,  because  the  engLoeer 
had  ample  time  to  stop  the  train.  Had  it  not  been  for  this,  he 
would  have  run  and  caught  the  child.  When  the  child  got  on  the 
track,  and  about  the  middle  of  the  track,  which  was  but  an  instant 
from  the  time  he  first  saw  him,  the  cattle-alarm  sounded.  The 
first  whistle  was  only  a  signal,  and  did  not  call  to  brakes.  The 
cattle-alarm  calls  to  the  brakes,  and  also  warning  brakemen  and  all 
others  that  there  is  something  on  the  track  ahead  of  the  train. 
Could  not  say  when  the  engineer  reversed  the  engine,  but  when 
within  about  fifteen  or  twenty  feet  of  the  child,  he  gave  her  steam 
on  the  back  motion.  Applying  steam  on  back  motion,  if  the  en- 
gineer applies  it  right,  with  a  sanded  track,  will  hold  back  more 
than  hall  a  dozen  brakes,  when  the  engine  is  going  ahead. 

When  the  engine  struck  the  ciiild,  it  was  uii  the  right-hand  rail, 
having  passed  across  the  track  diagonally  al)oiit  eight  feet.  All  the 
wheels  of  the  engine  passed  over  the  child,  but  not  those  of  the 
tender.  The  engine  ran  about  eighteen  feet  after  it  struck  the 
child  before  it  fully  stopped.  The  child  was  taken  out  from  be- 
tween the  engine  and  tender,  carried  home,  and  died  about  eight 
o'clock  that  night.  The  engine  was  light,  weighing  from  twenty- 
six  to  twenty-seven  tons.  The  tender  weighs  eleven  tons.  The 
train  had  two  coaches  attached  to  it.  The  engineer  could  have 
seen  the  child  on  the  track,  say  five  hundred  feet.  There  were 
no  cars  on  the  side-track  to  obscure  the  view.  Tlie  child  was 
about  midway  between  the  tracks  when  the  whistle  first  sounded. 
The  train  was  about  one  hundred  and  twenty-five  feet  long.  The 
train  could  have  been  stopped  in  one  hundred  feet,  by  putting 
down  brakes,  reversing  the  engine,  giving  steam,  and  sanding  the 
track.  The  engine  was  from  one  hundred  and  forty  to  one  nun- 
dred  and  sixt3^  feet  from  the  child  when  it  got  on  the  track.  One 
whistle  was  blown  l)efore  it  got  on  the  track,  etc.  After  the  child 
got  on  the  track  and  the  breaks  were  whistleid  down,  the  agents  on 
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the  train,  nsed,  in  his  opinion,  all  the  means  within  their  reach  to 
6top  the  engine  and  save  the  child,  but  tliey  did  not  Tise  some  of 
the  means  soon  enongh,  and  did  not  sand  tlie  track  at  all  as  he 
saw.  They  may  have  reversed  the  engine  in  time,  but  did  not  put 
on  steam  until  they  got  within  fifteen  or  twenty  feet  of  the  child. 
It  was  not  prudent  to  fail  to  put  on  steam  as  soon  as  the  engine 
was  reversed,  etc. 

Tliere  was  much  more  and  conflicting  evidence,  but  the  above  is 
sufficient  to  show  that  the  court  properly  refused  tlie  first  instruo- 
tion  moved  for  defendant,  which  would  Imve  withdrawn  from  the 
jury  the  consideration  of  the  facts,  and  obliged  them  to  return  a 
verdict  for  defendant. 

The  ninth  instruction  was  as  follows:  "That  the  action  in 
this  case  is  for  damages  sustained  by  the  mother,  the  plaintiff,  for 
injury  to  the  cliild  by  loss  of  service,  and  her  contributory  negli- 
gence as  a  question  of  law,  in  permitting  the  child  to  be  at  large 
and  trespass  upon  the  defendant's  track,  at  that  time  and  place,  is 
a  bar  to  her  recovery,  and  the  jury  must  find  for  the  defendant." 

This  Instruction  was  propeny  refused.  It  assumes  that  the 
mother  was  guilty  of  contributory  negligence,  which  was  a  ques- 
tion of  fact  for  the  jury  (Field  on  Damages,  sec.  188),  and  upon 
such  assumption,  as  matter  of  law,  declares  it  to  be  a  bar  to  her 
recovery,  and  directs  the  jury  to  find  for  the  defendant.  St.  L.,  I. 
M.  &  S.-  R.  Co.  V.  Freematn,  36  Ark.  51. 

The  tenth  instruction  on  the  same  subject,  which  the  court  gave, 
was  sufficiently  favorable  to  defendant.  It  was:  *'That  if  the 
jury  believe  tliat  the  mother  of  the  child  was  guilty  of  negligence 
m  permitting  the  child  to  be  upon  the  railroad  tracks,  where  it 
ought  not  to  be,  and  that  such  negligence  was  the  proximate  cause 
of  tiie  injury,  they  must  find  for  defendant." 

The  fifth  instruction  as  moved  by  defendant,  and  refused  by  the 
court,  follows  :  "  The  sole  necessity  for  the  exercise  of  any  care  or 
diligence  toward  the  child,  Alpheus  Ammon,  was  occasioned  by 
his  getting  on  the  track  ahead  of  the  train,  and  unless  the  jury  find 
from  the  evidence  that  the  child  was  known  to  be  in  danger  by 
the  company's  agents  on  the  train,  in  time  to  have  avoided  the  in- 
jury by  the  use  of  proper  care  and  diligence,  they  will  find  for  de- 
fendant." 

The  court  gave  the  instructions  in  a  modified  form  as  follows : 

"The  sole  necessity  for  the  exercise  of  any  care  or  diligence  to- 
wards the  cliild,  Alpheus  D.  Ammon,  was  occasioned  by  his  get- 
ting on  the  track  ahead  of  the  train,  and  unless  the  jury  find  from 
the  evidence  that  after  the  child  was  known  to  be  in  close  prox- 
imity to  the  track  and  approaching  it  ahead  of  the  train,  in  time  to 
have  prevented  the  injury  by  the  exercise  of  due  diligence  and 
care,  thev  will  find  for  the  defendant." 

The  modification  made  the  instruction  more  definite  and  intellig- 
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ible,  and  was  founded  upon  the  Bpecial  evidence  in  the  case.  The 
danger  indeed  existed  whilst  the  child  was  playing  in  the  prox- 
imity of  the  track,  and  the  engineer  should  have  begun  his  precau- 
tions, if  he  did  not,  when  the  child  was  iirst  discovered  in  so 
perilous  a  position. 

Upon  the  whole  the  instructions  given  for  plaintiffs,  and  such  as 
were  given  for  defendant,  fairly  submitted  to  the  jury  the  question 
of  negligence  on  the  part  of  the  defendant,  and  contributory 
negligence  on  the  part  of  the  mother  of  the  child. 

it  was  made  ground  in  the  motion  for  a  new  trial,  that  the 
damages  awarded  were  excessive. 

It  was  proved  that  Mre.  Ammon,  the  mother  of  the  child, 
Alpheus  D.,  was  a  widow  at  the  time  it  was  killed ;  that  she  was 
poor,  and  kept  boarders  for  a  living.  Alpheus  D.,  was  her  only 
child,  he  was  five  jeare  old,  smart,  healthy,  intelligent,  large  for  his 
age,  and  obedient.  The  physician's  bills  and  funeral  expenses  were 
$290. 

The  jury  returned  a  verdict  for  $3500  damages. 

On  the  return  of  the  verdict,  plaintiflFs  offered  to  remit,  and 
were  permitted  by  the  court,  against  the  objection  of  the  defend- 
ant, to  remit  $1235  of  the  damages  assessed  by  the  jury,  and 
judgment  was  rendered  for  the  balance,  $2265. 

Defendant  then  filed  the  motion  for  a  new  trial,  on  the  grounds 
indicated  above,  and  also  made  it  ground  of  the  motion  that  the 
court  erred  in  permitting  plaintiffs  to  remit  part  of  the  damages 
assessed  as  stated  above. 

The  sixth  instruction  moved  for  defendant,  and  given  by  the 
court,  related  to  the  measure  of  damages,  and  was  as  follows : 

"  That  if  plaintiff  is  entitled  to  recover  at  all,  upon  the  evidence, 
the  measure  of  damages  is,  first,  reasonable  funeral  expenses; 
second,  such  doctor  bills  and  other  expenses  as  were  necessarily  in* 
curred  and  paid  in  taking  care  and  giving  attention  to  the  child 
after  it  was  hurt,  and  before  it  died ;  third,,  such  amount  as  the 
child  would  have  earned  for  its  mother  previous  to  its  arrival  at  the 
age  of  twenty-one  years,  after  deducting  the  cost  of  boarding  and 
clothing  and  educating  the  child  in  a  manner  Suitable  to  its  station 
in  life.  Nothing  for  suffering  or  bereavement  of  the  mother  is 
allowed." 

And  on  the  same  subject  the  court  of  its  own  motion,  and  with- 
out  objection,  instructed  the  jury  as  follows :  "  The  law  affords  the 
bereaved  mother  no  compensation  for  the  loss  of  the  companion- 
ship and  association  of  the  child,  nor  for  the  grief  which  she  suf- 
fered on  account  of  its  death,  and  if  the  jury  should  find  for 
plaintiff  they  will  not  be  warranted  in  finding  a  verdict  for  a  sum 
disproportionate  to,  or  in  excess  of  the  probable  pecuniary  loss  of 
the  parent  occasioned  by  the  death  of  the  child.  Reasonable 
damages  only,  in  view  of  all  the  circumstances  in  evidence,  should 
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be  awarded,  and  this  only  in  the  event  the  jnry  are  satisfied  that 
the  death  of  the  child  was  caused  by  the  negligence  of  the  de- 
fendant or  its  agents  and  employees." 

There  appears  to  have  been  no  controversy  about  the  bills  of  the 
physicians,  and  the  funeral  expenses,  which  amounted  to  $290. 
Deduct  this  sum  from  the  $2265  for  which  judgment  was  ren- 
dered, and  there  remains  $1975  as  compensation  to  the  mother 
for  the  probable  loss  of  the  services  of  the  child  from  the  time  of 
its  death  to  its  majority,  a  period  of  sixteen  years. 

It  is  submitted  for  appellant  that  the  court  erred  in  permit- 
ting plaintiffs  to  remit  part  of  the  damages  assessed  by  the  jury, 
aud  tnat  in  considering  the  question  of  excess  of  damages,  we  must 
treat  the  verdict  as  standing  for  $3500.  That  the  rule  permitting 
reniittiture  applies  only  in  actions  ex  contractu^  and  not  in  actions 
«c  delicto^  etc.,  where  there  is  no  fixed  standard  by  which  the  court 
can  measui'e  the  proper  amount  of  damages  to  be  recovered. 

In  Collins  v,  Albany  &  Schenectady  R.  R.  Co.,  12  Barbour, 
492,  the  action  was  to  recover  damages  for  injury  sui^tained  by  the 
plaintiff,  in  consequence  of  a  collision  upon  the  defendant's  road, 
and  there  was  a  verdict  for  $11,000  damages,  and  motion  for  a 
new  trial  on  the  ground  that  the  damages  were  excessive.  The 
court  said :  "  It  is  undoubtedly  a  proper  case  for  allowing  those 
who  represent  the  plaintiff  to  elect,  if  they  will,  to  remit  a  portion 
of  the  damages,  instead  of  awarding  a  new  trial  absolutely.  This 
is  often  done  in  actions  upon  contracts,  where  the  recovery  has 
been  too  large,  and  I  can  see  no  objection  in  principle  to  the  adop- 
tion of  the  same  practice  in  actions  of  torts.  Such  a  practice  is 
not  without  precedent.  In  Blunt  v.  Little,  3  Mason,  104,  the 
action  was  for  malicious  prosecution,  and  the  plaintiff  recovered  a 
verdict  for  $2000.  Judge  Story,  before  whom  the  case  was  tried, 
upon  a  motion  for  a  new  trial,  on  the  ground  that  the  damages 
were  excessive,  said  :  *  It  appeared  to  me  at  the  trial,  a  strong  case 
for  damages ;  at  the  same  time  I  should  have  been  better  satisfied 
if  the  damages  had  been  more  moderate.  I  have  the  greatest  hesi- 
tation in  interfemng  with  a  verdict,  and,  in  so  doing,  I  believe  that 
I  go  to  the  very  limits  of  the  law.  After  full  reflection,  I  am  of 
opinion  that  it  is  reasonable  that  the  cause  should  be  submitted  to 
another  jury,  unless  the  plaintiff  is  willing  to  remit  $500  of  his 
damages.     If  he  does,  the  court  oqght  not  to  interfere  further.' " 

"  *  In  Diblin  t;.  Murphy,  3  Sanford,  S.  C.  Rep.  19  (which  was  an 
action  for  damages  for  a  personal  injury),  the  court  made  an  order 
setting  aside  the  verdict,  on  payment  of  cost,  unless  the  plaintiff 
would  stipulate  to  reduce  the  verdict  from  $1500  to  $600.  So,  in 
Armitage  v,  Haley,  4  Ad.  and  Ellis,  N.  R.  917,  4  Queen's  Bench 
R.  (which  was  an  action  to  recover  damages  for  personal  injuries), 
the  verdict  being  for  one  farthing  damages,  the  court  made  an 
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order  for  a  new  trial,  unless  the  defendant  would  consent  to  increase 
the  damages  to  the  amonnt  of  tlie  surgeon's  bill.' " 

" '  I  think  tlie  proper  order  in  this  case  is,  to  deny  the  motion 
for  a  new  trial,  if  within  twenty  days  a  stipulation  is  given  to 
reduce  the  verdict  to  $5000.  And  if  such  a  stipulation  is  not  given, 
that  a  new  trial  be  awarded  upon  payment  of  costs.'" 

So  in  Clapp  v.  The  Hudson  River  R.  R.  Co.,  19  Barbonr,  461, 
whicli  was  an  action  to  recover  damages  for  an  injury  done  plaintiff 
by  a  collision,  there  was  a  verdict  for  $6000,  and  a  motion  for  anew 
trial,  on  the  ground  that  the  damages  were  excessive.  The  court 
after  reviewing  the  evidence,  and  considering  the  question  as  to  the 
power  of  courts  to  set  aside  verdicts  for  excess,  said  : 

"I  have  already  said  that  the  verdict  for  half  the  amount  wonld 
have  been  better  adapted  to  the  facts  of  the  case,  but  I  am  not  in- 
clined to  insist  upon  having  the  verdict  so  much  reduced.  I  think 
the  motion  should  be  denied,  if  within  twenty  days  the  plaintiff 
shall  stipulate  to  reduce  the  verdict  to  $4000,  and  if  such  stipnla- 
tion  is  not  given,  that  a  new  trial  be  granted  upon  payment  of 
costs." 

In  Rose  v.  Des  Moines  Valley  R.  Co.,  39  Iowa,  246,  the  action 
was  for  damages  for  the  killing  of  a  man,  and  the  verdict  was  for 
$10,000  damages.  The  Supreme  Court  considered  the  damages 
excesvsive,  and  refused  to  affirm  the  judgment  unless  the  plaintiff 
would  enter  a  remittitur  for  $5000. 

In  Thompson  v,  Butler,  95  U.  S.  (5  Otto)  694,  the  action  was 
for  a  breach  of  contract,  but  sounded  in  .damages.  The  verdict 
was  for  $5066.17,  and  before  judgment  plaintiff  remitted  $66.17, 
and  judgment  was  entered  for  $5000.  Defendant  brought  error, 
and  plaintiff  moved  to  dismiss  because  the  matter  in  dispute  did 
not  exceed  the  sum  or  value  of  $5000,  and  the  Supreme  Court 
sustained  the  motion,  holding  that  the  remittitur  defeated  its  jurist 
diction. 

Mr.  Sedgwick  says :  "Where  the  jury  have  given  such  excessive 
damages  that  the  court  feels  boundi  to  set  aside  the  verdict,  they 
will,  instead  of  simply  ordering  a  new  trial,  give,  the  plaintiff  the 
option  of  reducing  the  verdict  to  the  sum  which  the  court  considers 
reasonable,  and,  on  his  remitting  the  excess,  will  deny  the  motion 
for  a  new  trial,  and  this  in  actions  of  torts,  as  well  as  on  contracts. 
Or  the  court  may  send  the  cause  back  to  a  second  jury  on  the 
quantum  of  damages  alone.  But  in  Texas  this  power  of  reducing 
the  verdict  bv  the  action  of  the  courts  has  been  limited  to  those 
cases  where  the  measure  of  damages  is  matter  of  law,  upon  the 
ground  that  in  other  cases  the  court  has  no  right  to  substitute  its 
opinion  for  that  of  the  jury."  Sedgwick  on  Damages,  6th  ed., 
p.  765. 

Cassine  v.  Delaney,  38  N.  Y.   178,  is  not  in  harmony  with  the 
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other  New  York  cases  cited  above,  but  the  rule  as  quoted  from 
Mr.  Sedgwick  seems  well  sustained  by  adjudications. 

See  Belknap  v.  Railroad,  49  New  Hampshire,  374;  Doyle  v, 
Dixon,  97  Mass.  208;  Lambert  v.  Craig,  12  Pick.  199;  Blnnt  v. 
Little,  3  Mason,  102;  Henry  v.  Watson,  4  T.  R.  659;  Black  v. 
Carrolton  R.  R.  Co.,  10  Lous.  Ann.  33 ;  Mortimore  v.  Thomas^ 
23  lb.  165;  Murray  v.  Hudson  River  R.  R.  Co.,  47  Barbour,  196; 
Yeager  et  al.  v.  Weaver,  64  Penn.  State,  425 ;  Kinsey  v,  Wallace, 
36  California,  462 ;  Mclntyre  v.  New  York  Cent.  R.  R.  Co.,  37 
N.  Y.  287. 

It  is  an  old  rule  of  practice,  both  in  actions  ex  contractu  and  ex 
delicto^  that  where  the  damages  awarded  by  the  verdict  exceed  the 
sum  laid  in  the  ad  gtcod  damnum^  the  error  ma}'  be  corrected  by 
remitting  the  excess.  2  Tidd's  Prac.  896,  941 ;  1  Saunders'  Pleaa. 
and  Ev.  740. 

Bat  an  oflEer  to  remit  part  of  the  excess  only,  will  not  cure  the 
error.    Tyner  v.  Hays,  37  Ark.  599. 

[Note. — The  abstract  in  this  case  is  misleading.  See  the  facts 
stated  in  the  opinion.] 

So,  where  rents  and  profits  were  awarded  as  damages  in  eject- 
ment, when  plaintiff  was  entitled  to  none  in  the  particular  case^ 
this  court  permitted  the  en'or  to  be  cured  by  remittitur.  Rector 
V.  Giines  et  al.,  19  Ark.  70,  92;  Hunter  v.  Gaines  et  al.,  lb.  93. 

In  this  case,  on  the  return  of  the  verdict,  plaintiffs  voluntarily 
offered  to  remit  $1235  of  the  damages  awarded  by  the  jury.  Why 
might  not  this  be  allowed  by  the  court,  as  it  was,  to  avoid  the  ex- 
pense and  trouble  of  a  new  trial  ?  The  court  was  not  obliged  to 
oe  content  with  the  release  of  that  sum.  It  might  have  required 
a  lai^er  sum  to  be  remitted,  if  in  its  judgment  the  remaining 
damages  were  excessive.  But  the  court  was  content  with  the 
amount  released. 

If  we  are  to  treat  the  verdict  as  if  still  standing  for  the  sum 
returned  by  the  jury,  regardless  of  its  abatement  by  the  amount 
released,  plaintiff  could  in  no  case  cure  an  excess  in  a  verdict  for 
damages  by  remitting  less  than  the  whole  sum  awarded  by  the 

'"».  c»«e  .0.  .0  tte  ,n«t».,  ,e.  «,.  ..remitted  d.„»e. 
for  which  judgment  was  rendered  so  excessive  as  to  require  this 
court  to  reverse  the  judgment  and  award  a  new  trial  ? 

On  the  former  trial  the  verdict  was  for  $4500  damages,  which, 
after  deducting  the  sum  then  proved  for  medical  bill  and  funeral 
expenses,  $260,  left  $4240,  as  awarded  for  the  mother's  loss  of  the 
services  of  the  child,  which  was  equal  to  $265  for  each  year,  or 
$22.08  for  each  month,  or  eighty-four  cents  and  six  mills  for  every 
work-day  during  the  whole  period  of  sixteen  years  from  the  death 
of  the  child  to  its  majority,  Tnaking  no  deduction  for  boarding, 
clothing,  loss  of  time,  expense  of  sickness,  and  assuming  that  the 
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child  would  have  lived  and  served  its  mother  until  it  was  of  a^. 
On  that  trial  the  opinions  of  witnesses  were  taken  as  to  what  ini^t 
liave  been  the  value  of  the  services  of  the  child  to  the  mother  had 
it  not  been  killed.  No  objection  was  made  at  the  trial  to  the  in- 
troduction of  such  testimony,  and  none  could  have  been  made  on 
appeal.  This  court,  in  the  opinion  rendered,  stated  what  the  wit- 
nesses said,  but  neither  condemned  nor  approved  the  admission  of 
^uch  evidence.  It  was  said,  however,  that  the  opinions  of  the  wit- 
nesses were  of  no  great  value.     Page  368. 

The  court  further  said  (after  settling  the  rule  as  to  the  measure 
of  damages) :  "  The  mother  was  a  widow,  poor,  and  kept  a  board- 
ing-house for  a  living.  The  son,  her  only  child,  was  live  years  old 
when  killed.  He  was  intelligent,  healthy  and  promising.  If  be 
had  lived,  and  remained  obedient  to  his  mother  until  he  was  of 
age,  his  services  would  have  increased  in  value  as  he  advanced  in 
years.  If  given  no  education  he  would  have  earned  for  her  the 
wages  of  ordinary  labor  only.  If  sent  to  school,  or  apprenticed  to 
fit  him  for  skilled  employment,  expenses  and  loss  of  time  would 
have  followed. 

"  An  impartial  jury,  of  sound  judgment  and  experience,  properly 
instructed  as  to  the  measure  of  damages  by  the  court,  would  con- 
«ider  all  the  facts,  circumstances  and  contingencies  in  fixing  a 
reasonable  value  upon  the  probable  services  lost  to  his  mother  by 
his  death.'' 

And  the  court  finally  said  :  "We  are  satisfied  that  if  the  facts 
of  the  case  were  submitted  to  one  hundred  impartial  men,  of 
eound,  discriminating  judgment,  of  experience  and  observation  in 
the  raising  of  children,  properly  instructed  in  the  law  as  to  the 
measure  of  damages,  ninety-nine,  if  not  all  of  them,  would  say  that 
the  damages  awarded  in  this.case  for  loss  of  probable  services  were 
excessive,  and  such  is  our  judgment." 

We  have  seen  above  what  the  result  of  the  second  trial  was. 
The  child  was  too  young  to  render  any  valuable  services  to  the 
mother  at  the  time  it  was  killed.  No  witnesses  were  examined  as 
to  what  might  have  been  the  value  of  the  probable  services  of  tlie 
child  to  its  mother  during  its  minority,  had  it  not  been  killed,  and 
the  learned  counsel  for  appellant  have  not,  in  their  brief,  submitted 
that  any  should  have  been  called  and  examined  on  that  subject. 
As  to  the  measure  of  damages,  it  is  not  complained  that  the  jury 
were  not  correctly  and  fully  instructed. 

We  noticed  in  the  opinion  of  the  former  appeal  in  this  case, 
that  in  some  of  the  States,  statutes  limited  the  amount  of  damages 
to  be  recovered,  where  the  death  of  a  human  being  is  the  subject 
of  an  action.  But  our  Constitution  provides  that  "  no  act  of  the 
General  Assembly  shall  limit  the  amount  to  be  recovered  for  inju- 
ries resulting  in  death,  or  for  injuries  to  persons  or  property,"  etc 
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(Art  5,  Sec.  32.)  The  matter  of  damages  is  therefore  left  to  juries 
and  the  courts. 

Where  an  injuir  to  i)ersonal  or  real  property,  which  has  a 
market  value,  is  tne  subject  of  an  action,  the  damans  may  be 
ascertained  by  aid  of  witnesses  acquainted  with  such  property. 

So  where  the  death  of  a  person  earning  or  capable  of  earning 
wages  or  doing  service,  is  the  subject  of  the  action,  what  he  was 
earning  or  cafmble  of  earning,  at  the  time  of  his  death,  may  be 
provea  by  witnesses,  as  the  basis  of  forming  a  judgment  of  probable 
lutore  earnings.  But  where  the  death  of  a  child,  incapable  of 
earning  anythmg,  or  rendering  service  of  any  value,  at  the  time  of 
its  death,  as  in  this  case,  is*  the  subject  of  the  action,  the  value  of 
the  probable  future  services  to  its  parent,  during  its  minority, 
must  in  the  nature  of  things,  be  matter  of  conjecture. 

The  statute  provides  that  *'  when  the  person  killed  or  wounded 
be  a  minor,  the  father,  if  living,  if  not,  the  mother ;  if  neither  be 
living,  then  the  guardian,  may  sue  for  and  recover  such  damages 
as  the  court  or  jury  trying  the  case  may  assess."  Act  of  3d  of 
February,  1875,  sec.  3 ;  Acts  of  1874-5,  p.  133. 

The  amount  of  damages  to  be  recovered  is  not  limited  by  the 
statute,  and  could  not  be  under  the  constitutional  prevision  above 
cited.  But  a  jury  is  not  left  without  restraint  in  the  matter  of 
assessing  damages  for  the  death  of  a  minor,  or  in  any  other  case. 
If  the  damages  assessed  are  so  enormous  as  to  shock  the  sense  of 
justice,  and  to  indicate  that  the  verdict  is  the  result  of  passion  or 
prejudice,  the  trial  judge  may  set  it  aside,  and  if  he  refuse,  this 
court,  on  appeal  or  writ  of  error,  may  do  so.  It  was  in  the  exer- 
cise of  this  judicial  power,  that  this  court  set  aside  the  verdict  on 
the  former  appeal,  because  in  its  judgment  the  damages  awarded 
were  excessive. 

It  may  be  well  to  notice  some  of  the  reported  cases,  under  stat- 
utes similar  to  ours,  in  which  damages  were  awarded  for  the  kill- 
ing of  children.  In  Oldfield  v.  New  York  &  Harlem  E.  E.  Co.> 
3  E.  D.  Smith,  103,  the  suit  was  breught  for  the  benefit  of  the 
mother,  for  the  killing  of  her  child,  a  girl  between  six  and  seven 
years  of  age,  and  the  jury  awarded  $1300  as  damages  for  loss  of 
prebable  future  services,  and  the  court  refused  to  set  aside  the 
verdict  ajs  excessive.  There  was  no  proof  that  the  child  was  earn- 
ing anything  at  the  time  she  was  killed.  There  was  evidence  that 
she  was  remarkably  preficient  in  music.  Judge  Ingraham  said : 
^^I  cannot  suppose  tnat  the  Legislature  intended  to  confine  the 
damages  in  such  case  to  proof  of  actual  pecuniary  loss.  Such  a 
suppoeition  would  render  the  law  nu^tory.  The  statute  was  in- 
tenaed  to  give  damages  for  prospective  losses,  and  not  for  what 
could  be  proven;  and  to^ require  proof  of  such  loss  would  be 
merely  to  obtain  the  opinions  of  vntnesses  in  such  a  question,  in- 
stond  of  the  opinion  of  a  jury."    The  other  judges  concurred. 
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The  judgment  was  affirmed  by  the  Court  of  Appeals.  See  Old- 
:field  V.  ]N.  Y.  &  H.  R  K.  Co.,  14  N.  T.  Eep.  310. 

In  Drew  v.  The  Sixth  Avenue  R  R.  Co.,  26  N.  T.  49,  the  action 
was  to  recover  for  an  injury  to  the  plaintiffs  son,  a  lad  of  about 
eight  years  old,  who  was  injured  by  being  run  over  by  defendant's 
horse  cars  in  one  of  the  streets  of  the  city,  and  resulted  in  a  ver- 
dict and  judgment  for  $2500  damages.  The  plaintiff  was  a 
widow,  and  her^son  lived  with  and  was  supported  by  her ;  and  on 
his  part  he  performed  slight  services,  such  as  going  on  errands^ 
and  assisting  his  mother  in  a  store  kept  by  her.  ifo  witnesses 
were  examined  as  to  value  of  probable  future  services.  The  court 
said  the  amount  of  the  damages  was  a  matter  belonging  to  the 
jury,  and  affirmed  the  judgment. 

In  Mclntyre  v.  K  Y.  Cent.  R  R  Co.,  87  N.  Y.  287,  the  action 
was  for  the  benefit  of  children  whose  mother  had  been  killed.  It 
was  proved  that  she  was  under  fifty  years  of  a^  in  vigorous 
health,  and  accustomed  to  earn  about  a  dollar  a  day  oy  her  labor  as 
a  seamstress,  etc.  The  verdict  was  for  $3500  damages.  A  new 
trial  was  directed,  unless  plaintiff  would  accept  a  reduction  of  the 
verdict ;  this  plaintiff  consented  to  do,  and  judgment  was  entered 
for  $2387.57  aamages.  The  Court  of  Appeals  affirmed  the  judg- 
ment, and  held  that  it  was  proper  to  prove  what  the  mother  usually 
earned  before  she  was  killed,  and  her  capacity  for  personal  care, 
intellectual  culture,  and  moral  training  of  ner  children. 

In  Ihl  V.  The  Forty  Second  Street  K.  R  Co.,  47  N.  Y.  317,  the 
action  was  for  the  killing  of  a  child  three  years  old.  At  the  close 
of  the  proof 5  defendant  moved  for  a  nonsuit  because  there  was  no 
evidence  of  any  pecuniary  injury  resulting  to  the  next  of  kin  of 
the  deceased  child,  from  its  death,  etc.  The  motion  was  overruled, 
and  the  jury  returned  a  verdict  for  $1800  damages.  The  Court 
of  Appeals  affirmed  the  judgment.  Justice  Eapp»llo  said  :  "  The 
absence  of  proof  of  special  pecuniary  damages  to  the  next  of  kin 
resulting  from  the  death  of  the  child,  would  not  have  justified  the 
court  in  nonsuiting  the  plaintiff,  or  in  directing  the  jury  to  find 
only  nominal  damages.  It  was  within  the  province  of  the  jury, 
who  had  before  them  the  parents,  their  position  in  life,  the  occu- 
pation of  the  father,  and  the  age  and  sex  of  the  child,  to  form  an 
estimate  of  the  damages  with  reference  to  the  pecuniajy  injury, 
present  or  prospective,  resulting  to  the  next  of  kin.  Except  m 
very  rare  instances,  it  would  be  impracticable  to  furnish  direct 
evidence  of  any  specific  loss  occasioned  by  the  death  of  a  child  of 
such  tender  years ;  and  to  hold  that,  without  such  proof,  the 
plaintiff  could  not  recover,  would,  in  effect,  render  the  statute 
nugatory  in  most  cases  of  this  description.  It  cannot  be  said,  as 
matter  of  law,  that  there  is  no  pecuniary  damage  in  such  a  case,  or 
that  the  expenses  of  maintaimng  and  educating  the  child  would 
necessarily  exceed  any  pecuniary  advantage  which  the  parent  could 
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have  derived  from  his  service  had  he  lived.  These  calculationB  are 
for  the  jury,  and  any  evidence  on  the  subject,  beyond  the  age  and 
sex  of  the  diild,  the  circumstances  and  condition  in  life  of  the 
parents,  or  other  facts  existing  at  the  time  of  the  death  or  trial, 
would  necessarily  be  speculative  and  hypothetical,  and  wonld  not 
aid  the  jury  in  arriving  at  a  conclusion/' 

In  Pennsylvania  R.  R.  Co.  v.  Banton,  54  Penn.  St.  R.  495,  the 
mother,  a  widow,  sued  for  damages  for  the  killing  of  her  son,  who 
was  between  thirteen  and  fourteen  years  of  age.  The  mother  was 
engaged  in  the  sale  of  milk  and  cream,  and  ner  son  was  assisting 
her  m  the  business  when  he  was  killed.  The  verdict  was  for 
$1748  dama^,  and  the  Supreme  Court  affirmed  the  judgment. 

In  Louisvile  &  Nashville  R.  R.  Co.  v.  Connor,  Adm'x,  9  Heis- 
kell,  19,  the  child  killed  was  eighteen  months  old,  and  the  jurv 

£ve  the  mother  $3000  damages,  and  the  Supreme  Court  ai- 
med the  judgment,  saying  noSiing  sa  to  the  amount  of  damages 
awarded  by  the  jury.- 

In  City  of  Chicago  v.  Major,  18  111.  349,  the  death  of  a  child 
fonr  years  old  was  the  subject  of  the  action,  and  the  jury  awarded 
$800  damages,  and  on  appeal  the  judgment  was  affirmed.  As  to 
the  measure  andproof  of  damages  m  such  case,  the  court  said : 

"  The  plaintiflrs  damages  coind  only  be  estimated  for  the  pecu- 
niary loss  suffered  by  the  death  of  tne  deceased,  without  taking 
into  account  the  mental  anguish  or  bereaved  affections,  and  the 
jury  must  make  their  estimate  of  such  pecuniary  damage  from  the 
facts  proved,  and  it  was  not  necessary  that  any  witness  should 
have  expressed  an  opinion  of  the  amount  of  such  pecuniary  loss. 
In  this,  as  in  all  other  cases,  it  was  proper  for  the  jury  to  exercise 
their  own  judgment  upon  the  facts  in  proof,  which  they  are  sup- 
posed to  possess  in  common  with  the  generality  of  mankind.  It 
IB  only  wnere  witnesses  are  supposed  to  possess  a  skill  and  judg- 
ment superior  to  the  generality  of  manidnd,  upon  a  particular 
subject,  that  their  opinions  are  allowed  to  go  to  the  jury,  for  the 
purpose  of  supplying  the  supposed  want  ot  experience  and  judg- 
ment of  the  jury.  Where  such  aids  are  not  attainable,  or  are 
not  produced,  then  the  jury  must  be  guided  by  their  own  best 
judgment,  and  applied  to  the  facts  in  proof,  for  the  purpose  of 
arriving  at  a  conclusion." 

In  (Sty  of  Chicago  v.  Scholton,  75  111.  469,  the  action  was  for 
the  killing  of  a  boy  twelve  years  old.     The  court  said  : 

"  Where  the  deceased  is  a  minor,  and  leaves  a  father  entitled  to 
his  services,  the  law  presumes  there  has  been  a  pecuniary  loss,  for 
which  compensation,  under  the  statute,  may  be  given.  In  such 
eases  the  pecuniary  loss  may  be  estimated  from  the  facts  proven, 
in  connection  with  tl^e  knowledge  and  experience  possessed  by  all 
persons  in  relation  to  matters  of  common  observation.  No  doubt 
the  damages  could  be  greatly  enhanced  by  proof  of  the  personal 
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character  of  the  deceased.  Evidence  of  mental  and  phjeical  capac- 
ity to  be  of  service  to  his  father  in  his  business,  his  habits  of  in- 
dustrv  and  sobriety,  when  the  deceased  is  old  enough  to  have 
established  a  character,  are  elements  to  be  considered  m  asseesing 
the  pecuniary  loss." 

The  jury  awarded  $2833.33  damages.  The  Supreme  Court 
reversea  the  judgment,  because  the  trial  judge,  in  charging  the 
jury,  had  not  clearly  stated  the  rule  bs  to  the  measure  of  damageg, 
so  as  to  restrict  it  to  pecuniary  loss. 

lu  an  article  in  Central  Law  Journal,  Vol.  15,  No.  15,  p.  286, 
headed  "  The  Value  of  Children,''  cases  of  enormous  dama^  are 
reported,  and  one  where  $5000  damages  were  awarded  for  killing 
a  girl,  a  healthy,  bright  child  of  six  years,  and  a  new  trial  refused. 
But  we  do  not  attach  much  value  to  such  precedents.  It  is  shown 
in  the  same  article  that  English  juries  nave  not  set  as  higlia 
value  on  the  lives  and  limbs  of  children  as  the  American  juries  have. 

In  this  case  the  first  jury  awarded  the  mother  $4500  damages, 
and  we  set  it  aside  for  excess.  The  second  jury  gave  $3500 
damages,  and  appellees  voluntarily  remitted  $1235  of  the  snm 
awarcfed,  and  the  trial  judge  did  not  regard  the  remainder  as  ex- 
cessive. 

If  the  case  was  remanded  for  a  third  trial,  it  is  not  probable  that 
another  jury  would  give  a  less  amount.  There  must  be  an  end  of 
litigation  in  the  case. 

Affirmed. 

DISSENTING  OFINIOK. 

EAKm,  J. — In  expressing  my  dissatisfaction  with  two  points  in 
the  opinion  rendered  in  this  case,  I  fully  concede  that  it  is  in  ac- 
cordance with  the  greater  weight  of  American  authorities.  A  dis- 
sent under  such  circumstances  requires  an  apology.  I  hope  to 
find  it  in  my  earnest  conviction  of  the  importance  of  the  subject- 
matter,  and  of  the  duty  which  each  State  owes  to  itself,  as  new 
conditions  arise  in  the  progress  of  law,  to  mould  and  adapt  its 
jurisprudence  to  those  conditions,  so  far  as  may  be  in  harmony  with 
old-established  principles. 

I  do  not  think,  in  the  first  place,  that  in  actions  sounding  in 
damages,  an  excessive  verdict  should  be  cured  by  a  remittitar, 
where  there  is  nothing  in  the  record,  nor  in  the  proof;  to  indicate 
with  some  tolerable  certainty  the  limits  of  a  correct  verdict.  To 
do  so  ia^  in  effect,  to  substitute  the  private  opinion  of  the  judge 
for  the  judgment  of  the  jury  upon  the  facts,  and  deprives  a  defena- 
ant  of  tne  benefit  of  a  fair  trial  by  an  impartial  iury,  because  there 
has  been  an  unfair  one,  which  should  be  treatea  as  a  nullity.  Be- 
sides, an  excessive  verdict  indicates  either  a  want  of  due  compre- 
hension of  the  law  and  facts,  or  passion,  or  prejudice  on  the  part 
of  the  jury,  and  the  verdict  should  be  set  aside  in  toto,  even  as  to 


KEGLIQBNCE — MINORS — MEASURE  OF  DAMAGES.         J09 

the  Kability  of  defendant ;  not  held  good  as  to  liability,  and  re- 
fonned  as  to  amount,  according  to  the  judge's  sense  of  the  fitness 
of  things.  This  does  not  seem  in  accordance  with  the  object  of 
onr  Constitution  in  providing  that  '^  the  right  of  trial  by  jury  shall 
remain  inviolate,  and  shall  extend  to  all  cases  at  law,  without  re- 
gard to  the  amount  in  controversy."  I  cannot  think  a  defendant 
nas  had  this  right,  by  a  trial  which  has  resulted  in  a  vicious  ver- 
dict, so  as  to  be  left  afterwards  to  the  discretion  of  the  judge. 

I  cannot  but  suspect  that  the  recent  growth  of  this  practice  has 
sprang  from  the  necessity  which  the  courts  have  felt  of  some 
Bword  to  cut  the  Grordian  knot,  in  which  they  have  become  impli- 
cated, by  endeavoring  to  reconcile  the  irreconcilable.     That  is,  by 
holding,  first,  that  in  civil  actions  for  death  no  damage  can  be 
recovered  bnt  such  as  are  strictly  compensatory  in  a  pecuniarv 
sense ;  and  second,  that  there  need  be  no  proof  whatever  of  sucri 
damages,  beyond  the  facts  of  the  killing,  and  the  age,  health  and 
physical  condition  of  the   deceased,  leaving  the  juries  to  assess 
damages  according  to  their  inner  sense  of  uie  justice  of  the  case. 
Under  such  circumstances  it  is  not  surprising,  especially  in  suits 
against  corporations,  that  plaintiffs  sometimes  distrust  their  good 
fortune  in  the  extent  of  tneir  success,  and  seek  to  make  it  surer 
for  a  less  amount  by  remittitur;  nor,  on  the  other  hand,  is  it  un- 
natural that  the  courts  should  resort  to  some  such  patriarchal  ad- 
justment, to  escape  the  difl[iculties  of  each  particular  case.     But  I 
think  this  disturbs  the  harmony  of  law  and  interferes  with  the 
right  of  trial  by  jury. 
Jfext,  I  thiuK  there  should  be  proof  of  damages. 
Suits  of  the  nature  now  in  question  were  unknown  to  the  com* 
mon  law.    They  originated  in  England  under  what  is  commonly 
known  as  Lord  Campbell's  Act,  passed  in  1846  (9  and  10  Vict. 
eh.  93),  and  which  may  be  found  m  a  note  to  Pierce  on  Railways, 
on  p.  386.    This  act  has  served  as  a  model  for  similar  acts  in  many 
American  States,  amongst  others,  our  own.     The  general  purpose 
of  the  act  was  to  provide,  for  the  benefit  of  surviving  relatives  and 
dependents,  a  right  of  action  for  the  death  of  a  person,  which  did 
not  exist  at  common  law.     It  provides  no  measure  of  damages 
whatever.    The  language  is  that  "in  every  such  action,  the  jury 
may  give  such  damages  as  they  may  think  proportionate  to  the 
iniuiy  resulting  from  such  death,  to 'the  parties  respectively  for 
WDom,  and  for  whose  benefit,  such  action  snail  be  brought." 

Before  that  act,  and  at  common  law,  there  had  been  no  diflSculty 
in  determining  when  special  damages  need  not  be  proved,  or  when 
such  proof  was  necessary  to  obtain  more  than  such  as  were  nomi- 
nal ;  even  after  the  liability  to  the  action  should  be  clear.  The 
distinction  is  indicated  in  the  old  case  of  Pleydel  v.  Earl  of  Dor- 
chester, 7  Terra  Kep.  529,  and  is  this,  that  where  they  are  given 
for  personal  injuries,  or  as  punitory,  and  for  such  matters  as  can- 
19  A.  &  £.  R  Cac— U 
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not  be  estimated  on  a  pecuniary  basis,  such  as  pain,  distress, 
humiliation,  etc.,  there,  pecuniary  damages  need  not  be  proved, 
because  such  things  cannot  be  estimated  by  a  money  standard. 
Verdicts  are  for  consolation  of  the  injured,  and  for  examples  to 
others  in  such  cases.  But  where  damages  are  regarded  as  property 
compensations  for  losses  of  property  or  values,  they  must  be  shown. 
And  values,  whether  of  property,  services,  time  or  expectations, 
were  always  provable  as  facts,  not  taken  as  opinions  of  experts. 
And  this  doctrine,  outside  of  what  may  be  called  the  Lord  Camp- 
bell Act,  prevails  to  this  day. 

Notwithstanding  the  generalitv  and  wide  scope  of  the  language 
of  the  act,  the  English  courts,  with  a  wise  forecast,  I  think,  of  the 
danger  to  be  apprehended  from  unrestrained  juries,  held,  from  the 
beginning,  that  the  damages  to  be  recovered  should  be  strictly 
compensatory,  for  loss  of  the  value,  in  a  pecuniary  sense,  as  near 
as  it  could  be  ascertained,  of  the  life  of  the  deceased  to  the  bene- 
ficiary of  the  suit.  That  nothing  could  be  recovered  for  solace, 
nor  as  an  example,  nor  as  compensation  for  distress  of  mind  or 
heart.  Nothing  but  cold  value  of  lost  aid,  according  to  its  natnre, 
and  in  the  market  sense.  It  was  recognized  that  such  prospective 
values  could  not  be  exactly  proved — that  they  could  at  best  be  only 
approximated.  Hence  the  rule  was  adopted  that  the  damages 
snould  be  estimated  by  what  should  be  shown  to  be  a  reasonaole 
expectation  of  future  pecuniary  benefit.  The  earliest  case  I  find  is 
that  of  Blake  v.  Midland  Ey.  Co.,  18  Adolph.  &  El.,  N.  S.,  p. 
93.  It  overrules  the  instructions  given  the  jury,  at  the  assizes, 
where  Parke,  B.,  said,  speaking  of  merely  pecuniary  compensation: 
"I  cannot  say  to  the  jurv  that  this  is  the  only  thing.    1  can  only 

five  them  my  notion  of  it,  and  they  must  settle  it  themselves.' 
'he  notion  he  had  given  was  that  the  measure  should  be  only 
pecuniary  loss.     In  the  Queen's  Bench  it  was  held  that  he  should 
not  have  left  that  to  the  jury,  but  have  confined  them  to  tlie  strict 
pecuniary  loss.     This  was  followed,  and  the  doctrine  more  dis- 
tinctly settled,  in  the  subsequent  cases  of  Franklin  v.  S.  Eastern 
Ry.  Co.,  3  Hurst  &  Nor.  211,  and  Duckworth  v.  Johnson,  4  lb. 
653.     It  is  now  well  established,  as  above  stated,  and  has  been  uni- 
versally followed,  on  this  branch  of  the  question,  in  America- 
It  would  seem  to  follow,  that  the  reasonable  expectation  of  pecu- 
niary benefit  should  be  shown  by  some  proof  of  the  value  of  the 
services  or  aid  to  be  expected,  or  that  the  common-law  rule  would 
apply,  and  the  damages  should  be  nominal.     It  is  taken  out  of  the 
class  of  cases  where  the  damages  may  be  assessed  according  to  the 
feelings  of  the  jury.     In  all  the  English  cases  to  which  I  have 
tumea,  I  find  that  there  was  some  proof  of  the  value  of  the  ser- 
vices lost,  or  expectations  disappointed,  and  the  damafi:es  had  been 
fixed  by  such  proof.     It  is  a  notable  fact  that  in  England  the  ver- 
dicts under  Lord  Campbell's  Act  have  been  always  very  smalL 
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Is  America  it  seems  that  the  practice  in  some  States  has  obtained 
of  allowing  verdicts  for  estimated  damages,  made  by  the  jury  on 
their  own  judgment  and  knowledge  of  affairs.  The  cases  cited  by 
the  court  are  mostly  in  poiiit,  and  the  embarrassments  which  have 
resulted,  has  led  to  what  I  think  an  evil  equallv  dangerous.  I 
meskn  the  practice  of  allowing  remittiturs  (which  in  some  cases 
have  even  teen  suggested  by  me  court),  in  order  to  mitigate  the 
severity  of  damages.  Thus,  one  disturbance  of  the  harmony  of 
the  law  compels  another,  and  leads  to  confusion.  I  think  it  can- 
not be  said  tnat  judges  have  judicial  knowledge  of  the  clear  net 
value  of  children  to  their  parents  during  minority,  any  more  than 
of  the  valne  of  services  rendered  by  an  employee  in  a  suit  upon  a 
quantum  meruit.  The  practice  only  shifts  the  responsibility  from 
juries  to  judges,  of  estimating  damages  according  to  their  own 
inner  sense  of  right,  and  under  it  the  cardinal  principle,  that  dam- 
ages should  be  measured  by  a  pecuniary  standam  alone,  drifts  away 
and  is  lost. 

I  would  not  venture  a  dissent  from  an  opinion  supported  by  so 
many  precedents  of  other  States,  were  it  not  comparatively  a  new 
question  in  judicature,  and  that  I  feel  the  importance  to  each  State 
of  deciding  for  itself,  independently  of  others,  in  fixing  its  jurispru- 
dence for  the  future.     I  am  supported,  I  think,  by  the  ordinary 
practice  in  the  courts,  of  proving  or  attempting  to  prove  such  val- 
ues, as  was  done  in  this  case  upon  the  first  trial,     it  seems  to  be 
an  afterthought  on  the  second  trial  to  omit  all  such  proof  what- 
ever.    I   think  it  is  the  universal  practice  in  England  to  make 
such  proof,  as  illustrated  in  the  recent  case  of  Eowley  v.  London 
&  N.  W.  Ry.,  Law  Reports,  8  Exchequer,  221 ;   s.  c,  English 
Reports,  with  Moak's  Notes,  vol.  6,  p.  293.     Mr.  Pierce,  in  his 
work  on  Railroads,  whilst  laying  down  the  rule  as  followed  in  this 
case,  says,  nevertheless  (p.  395),  that  proof  of  actual  pecuniary  loss 
has  been  required  to  sustain  a  verdict  for  more  than  nominal  dam- 
ages, citing  cases  in  Illinois  and  New  York,  which  he  construes. 
I  think,  too,  that  the  views  I  have  expressed  are  fully  sustained 
by  the  Supreme  Court  of  Pennsylvania,  in  the  cases  oi  Penn.  R. 
Co.  V.  Zebe  et  ux.,  33  St.  Rep.  318 ;  Same  v,  Adams,  55  St.  Rep. 
499,  and  especially  in  Same  v.  Keller,  67  St.  Rep.  300. 

Our  Constitution  forbids  the  Legislature  from  passing  any  act 
"to  limit  the  amount  to  be  recovered  for  injuries  to  persons  or 
property."  If  the  courts  cannot  limit  them  by  proof,  where  mere- 
ly compensatory,  and  are  not  careful  in  supervising  them  in  cases 
where  they  may  be  allowable  for  solace,  or  as  exemplary,  so  as  to 
pee  that  thev  are  not  the  result  of  passion  or  prejudice,  then  the 
condition  of  the  corporations  will  beciome  too  precarious  for  the 
investment  of  capital.  They  are  useful  to  the  community,  but 
with  the  utmost  care  they  cannot  avoid  the  negligence  of  employ- 
ees.    I  doubt  whether,  they  could  long  withstand  a  succession  of 
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verdicts  reached  by  juries  from  their  private  estimates  of  justice, 
upon  mere  proof  of  negligence  and  death,  without  any  proof  of 
the  pecuniary  value  of  deceased  to  the  surviving  relative. 

I  do  not  think  it  impossible  or  very  diflBcult  to  show  approxi- 
mately (and  that  is  enough)  the  ordinary  value  of  the  services  of 
minors  at  different  ages,  as  now  prevailing,  and  upon  the  supposi- 
tion that  they 'should  live  and  existing  values  continue,  together 
with  the  orcfinary  expense,  per  contra^  of  clothing,  feeding,  and 
educating  them.  Oi  course  it  cannot  be  done  exactly,  but  the 
principle  adopted  as  to  the  measure  of  damages,  seems  to  require 
that  it  should  be  done  as  nearly  and  fairly  as  possible.  It  is  not 
well  to  escape  the  difficulty  by  practical  abnegation  of  the  princi- 
ple, and  it  amounts  to  that  wubu  juries  are  instructed  that  they 
can  only  find  a  verdict  for  compensation,  without  any  proof  be- 
fore them  to  enable  the  court  to  determine  whether  or  not  they 
have  paid  any  regard  to  the  instructions.  Juries  are  not  remark- 
able for  fidelity  to  abstract  advice  in  conflict  with  their  own  views 
of  right. 

I  think  the  verdict  was  excessive,  and  that  the  remittitur  should 
not  have  been  allowed  to  cure  it ;  and  that  a  new  trial  should  be 
ordered.  I  would  do  this,  not  from  any  disrespect  of  the  line  of 
authorities  mv  associates  have  followed,  but  because  I  think  it 
most  consonant  with  principle,  in  accordance  with  English  prao^ 
tice,  not  unsupported  by  respectable  American  authority,  and  best 
in  its  results  for  the  citizens  of  the  State. 

Redgcing  Verdict  for  Tort  by  Remittitur. — The  great  weight  of  authority 
is  to  the  effect  that  in  an  action  against  a  railroad  company  for  a  personal 
tort  when  the  verdict  is  excessive,  the  court  may  put  the  party  upon  terma 
and  require  the  filing  of  a  remittitur  or  else  reverse  the  judgment  or  set  aside 
the  verdict.  Roset).  Des  Moines,  etc.,  R.  Co.,  89  Iowa,  246;  McKinley  ©. 
Chicago,  etc.,  R.  Co.,  44  Iowa,  314;  Eavanaugh  v.  Janesville,  24  Wise.  620; 
Benagam  9.  Plassam,  15  La.  Ann.  703;  Nashville,  etc.,  R.  Co.  f>.  Smith,  ^ 
Heisk.  (Tenn.)  174;  Boyd  v.  Brown,  17  Pick.  461;  Diblin  v.  Murphy,  S 
Sandf.  (N.Y.)  19;  Collins  t?.  Albany  &  S.  R.  Co.,  12  Barb.  492;  Clapp  v. 
Hudson  River  R.  Co.,  19  Barb.  461;  Thompson  v.  Butler,  95  U.  8.694*;  Belk- 
nap tJ.  Boston  &  Me.  R.  R.  Co.,  49  N.  H.  858;  Black  «.  Carrolton  R.  R  Co., 
10  La.  Ann.  33;  Mclntyre  «.  New  York  Central  R.  R.  Co..  37  N.  T.  287; 
Marsh  «.  Union  Pacific  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  357;  Miller  «.  Keo- 
kuk &  Des  Moines  R.  Co.,  14  Am.  &  Eng.  R.  R.  Cas.  293. 

Some  few  authorities  lay  down  a  contrary  doctrine.  Gale  ©.  New  York,  etc., 
R.  R.  Co.,  58  How.  Pr.  391;  dissenting  opinion  in  Collins  «.  Council  Bluffs, 
35  Iowa, 482;  dissenting  opinion  in  Rose  «.  Des  Moines,  etc.,  R.  Co.,  89  Iowa, 
257;  Cassine  v,  Delany,  38  N.Y.  178;  Nashville,  Chatt.  &  St.  L.  R.  Co.  c. 
Foster,  11  Am.  &  Eng.  R.  R.  Cas.  180. 

Damages  for  Death  of  Minor  Child.— In  addition  to  the  cases  cited  in  the 
opinion  as  to  the  measure  of  damages  for  the  death  of  a  minor  child,  our 
readers  are  referred  to  the  following :  Chicago  v.  Hesing,  83  111.  205 ;  Chica- 

So,  etc.  R.  Co.  «.  Becker,  84  111.  483;  Caldwell  «.  Brown,  53  Pa.  St.  458; 
Parley  «.  Chicago,  etc.,  R.  Co.,  4  Bias.  430;  Kramer  9.  Waymark,  L.  R.  1 
Exch.  241 ;  St.  Louis,  Iron  Mt.  &  S.  R.  Co.  «.  Freeman,  4  Am.  Eng. R.  R.  Ou. 
608;  Lehigh  Iron  Co.  v.  Rupp,  7  Am.  &  Eng.  B.  B.  Cas.  35. 
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Reasonable  Expectation  of  Pecuniary  Benefit. — There  must  be  a  reason- 
able expectation  of  pecuniary  benefit  to  the  parents  from  the  continuance 
of  the  child's  life  to  entitle  them  to  any  dtimages  for  causing  his  death. 
Franklin  «.  Southeastern  R.  Co.,  3  H.  &  N.  211 ;  Walton  v.  Southeastern 
R  Co..  4  C.  B.  (N.  S.)  296;  Heatherington  tj.  Northen«^^-rn  R.  Co.,L.  R.  11 
Q.  B.  D.  160;  Rain  v,  St.  Louis,  etc.,  R.  Co.,  71  Mo.  li)4;  s.  c,  5  Am.  &  Eng. 
R.  R  Cas.  610, 

Evidence  of  Specific  Pecuniary  Damage  not  Essential. — Eridence  of  spe- 
cific or  particular  pecuniary  damage  is,  liowever,  not  essential  to  recovery. 
The  jury  may  infer  such  damage  unless  there  are  facts  in  the  case  which  ren- 
der such  inference  impossible.  Gorham  v.  New  York  Central  R.  Co.,  23 
Hun  (N.  Y.),  449;  Ihl  v.  Fortysecond  St.  R.  Co.,  47  N.  Y.  817;  Oldfield  v. 
New  York,  etc.,  R  Co,  14  N.  Y.  810;  McGovern  v.  New  York,  etc.,  R  Co. 
«7  N.  Y.  417;  Nagel  t>.  Missouri  Pac.  R  Co.,  10  Am.  &  Eng.  R  R  Cas.  702. 

But  see  Pennsylvania  Co.  9.  Lilly,  78  Ind.  252;  s.  c,  4  Am.  &  Eng.  R.  R. 
Cas.  540. 


ViMQNT 

V. 

Chioago  and  N.  W.  Ry.  Co. 

(Advance  Ccae,  Iowa,    April  8,  1885.) 

A  party  to  whom  a  claim  for  damages  for  personal  injuries  caused  by  the 
negligence  of  a  railroad  company  in  Iowa  has  been  assigned,  may  maintain 
an  action  thereon  in  the  courts  of  this  State,  although  such  assignment  was 
executed  and  delivered  in  another  State,  by  the  law  of  which  it  would  be 
void. 

Appeal  from  Polk  Circuit  Court. 

Pkintifi,  as  assignee  of  one  Darby  Carr,  brings  this  suit  to  re- 
cover damans  for  a  personal  injury  sustained  by  said  Darby  Carr 
while  in  defendant's  employ  as  a  laborer  on  a  gravel  train,  and 
which  was  occasioned,  as  it  is  alleged,  by  the  negligence  of  his  co- 
employees.  This  appeal  is  from  the  order  of  the  Circuit  Court 
fiUstaiDinga  demurrer  to  certain  counts  of  defendant's  answer. 

N.  M.  Hubbard  and  Whiting  S.  Clark  for  appellant. 

Nourse  &  Kauffman  for  appellee. 

Keed,  J. — It  is  alleged  in  the  third  paragraph  of  the  answer 
that  the  assignment  by  Carr  to  plaintiff  of  the  claim  on  which  the 
action  is  brought,  was  executed,  delivered,  and  accepted  by  plain- 
tiff, and  its  acceptance  took  place  in  the  State  of  Illinois,  and  that 
by  the  common  law,  which  is  in  force  in  that  State,  the  assign- 
ment of  said  cause  of  action  is  void.  The  question  raised  by  the 
demurrer  to  this  paragraph  is  whether  the  plaintiff  is  precluded  by 
these  facts  from  recovermg  on  the  cause  of  action  sued  on.     The 
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aasigDineiit  nnder  which  plaintiff  claims  is  set  out  in  the  petition, 
and  it  is  of  a  cause  of  action  which  is  alleged  to  have  arisen  under 
the  laws  of  this  State  in  favor  of  an  employee  of  the  defendant  on 
account  of  a  personal  injury  sustained  by  him  in  consequence  of 
the  negligence  of  a  co-employee. 

It  may  be  conceded  for  the  purposes  of  this  case,  we  think,  that 
a  claim  for  damages  arising  out  oi  a  personal  tort,  and  having  its 
origin  where  the  common  law  is  in  force,  is  not  assignable  before 
being  reduced  to  judgment.  The  ground  upon  which  it  is  held 
that  such  claim  is  not  assignable  is  that  it  is  a  mere  personal  claim 
in  favor  of  the  injured  party,  and  that  it  does  not  become  part  of 
his  estate,  or  descend  to  nis  representatives,  but  terminates  at  his 
death ;  and  consequently  it  has  no  value  which  can  be  so  estimated 
as  to  form  a  consideration  for  a  sale,  and  there  is  in  it  no  element 
of  property  to  make  it  the  subject  of  a  gpLnt  or  assignment  See 
Rice  V,  Stone,  1  Allen,  566 ;  People  v.  Tioga  Common  Pleas,  19 
"Wend.  73.  The  contract  of  assignment  oi  such  claim  between 
parties  otherwise  competent  to  contract  is  void  at  common  law, 
then,  not  because  of  any  incapacity  of  the  parties  to  enter  into  the 
contract,  but  because  the  claim  itself  is  not  the  subject  of  contract 
Under  the  statutes  of  Iowa,  however,  such  claims  are  given  a  char- 
acter entirely  different  from  that  sustained  by  them  when  arising 
under  the  common  law.  They  are  not  merely  personal  claims  in 
favor  of  the  parties  sustaining  the  injuries,  and  they  do  not  termi- 
nate with  their  death,  but  become  part  of  their  estates  and  descend 
to  their  representatives,  and  actions  thereon  may  be  maintained  by 
the  representatives.  Code,  S§  2525-2527 ;  Carson  v.  McFadden, 
10  Iowa,  91 ;  McKinley  v,  McGregor,  Id.  Ill ;  Shafer  v.  Grimes, 
23  Iowa,  550.  They  are  also  assignable  under  the  laws  of  this 
State.  Weire  v.  City  of  Davenport,*  11  Iowa,  49 ;  Gray  v.  Mo- 
Callister,  50  Iowa,  497. 

If  Carr,  plaintiff's  assignor,  had  a  valid  claim  for  damages  on 
account  of  the  alleged  injury,  such  claim  had  the  qualities  of  a 
property  right  or  interest.  It  constituted  a  part  of  his  estate,  and 
was  capable  of  being  transferred  within  the  State  by  assignment, 
and  at  his  death  it  would  have  descended  to  his  representatives, 
and  his  assignee  or  representative  could  have  maintained  an  action 
in  his  own  name  for  its  enforcement.  It  seems  to  us  that  the 
mere  carrying  of  this  claim  into  another  State  could  not  have  the 
effect  to  change  its  character  or  take  from  it  any  of  its  qualities, 
but  that  it  would  retain  its  properties  notwithstanding  the  removal 
of  the  person  in  whose  favor  it  arose  to  another  State  or  county; 
and  that  as  it  had  the  properties  which  rendered  it  assignable  im- 
parted to  it  by  the  laws  under  which  it  arose,  it  would  retain  those 
properties  when  taken  beyond  the  jurisdiction  of  those  laws,  and 
would  be  assignable  anywhere. 

The  other  questions  raised  by  the  demurrer  are  the  same  as 
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thoee  determined  in  Vimont  v.  Chicago  &  N.  W.  R.  Co.,  13  Am. 
&  Eng.  R.  R.  Cas.  176,  and  the  ruling  of  the  Circuit  Court  thereon 
18  in  accord  with  our  holding  in  that  caj9e. 
Affinned. 

Adams,  J.,  difisenting. 


ViMONT 
V. 

Chicago  and  N.  "W.  Ry.  Co. 

(Advance  Case,  Iowa,     October  21,  1884.) 

An  action  for  a  tort  is  assignable  so  as  to  vest  in  the  assignee  a  right  of 
action  in  his  own  name. 

A  party  having  a  claim  against  a  railroad  company  for  personal  injuries 
issigned  the  ^ame  to  plaintiff.  The  latter  undertook  to  pay  from  the  pro- 
ceeos  the  attorney's  fee,  and  also  to  reimburse  himself  for  his  expenses  in 
prosecuting  the  suit.  He  was  also  to  retain  a  sum  certain  for  his  trouble. 
The  balance  he  undertook  to  pay  to  the  assignor.  Meld,  that  the  railroad 
company  defendant  could  not  set  up  in  defence  that  the  assignment  was  void 
because  tainted  with  champerty  or  maintenance. 

In  such  an  action,  even  if  it  should  appear  that  the  assignment  was  color- 
able and  fraudulent,  the  assignor  need  not  be  made  a  party  to  the  action. 

Where  an  assignment  of  a  cause  of  action  is  legal  and  valid,  the  fact  that 
it  was  made  for  the  express  purpose  of  depriving  defendant  of  the  right  to 
remove  the  case  to  a  federal  court  on  the  ground  of  citizenship,  will  not  in- 
validate it  or  entitle  defendant  to  such  removal. 

Appeal  from  Polk  circuit  conrt 

The  plaintiff,  as  assignee  of  one  Johnson,  bronght  this  action  to 
recover  damages  for  a  tort  committed  by  the  defendant.  The  lat- 
ter moved  the  court  to  require  Johnson  to  be  made  a  party  to  the 
action.  This  motion  was  overruled,  and  the  defendant  appeals. 
See  13  Am.  &  Eng.  R.  R.  Cas.  176.  The  latter  afterwards  filed 
a  motion  to  trans^r  the  cause  to  the  federal  court.  This  motion 
was  sustained,  and  the  plaintiff  appeals. 

Nourse  &  Kauffman  for  plaintiff. 

N.  M.  Hubbard  and  W.  8.  M.  Clark  for  defendant. 

Seevebs,  J. — As  to  the  defendant's  appeal.  The  petition 
states  that  C.  O.  Johnson  was  a  passenger  on  one  of  the  defend- 
ant's trains,  and  because  of  the  negligence  of  the  defendant  he  was 
injured  and  entitled  to  recover  damages  therefor.  The  nature  and 
extent  of  the  injuries  are  stated,  and  that  Johnson  had  assigned  his 
claim  and  right  of  action  to  the  plaintiff,  wherefor  Judgment  was 
a<»ked.  The  defendant  pleaded — i'irst,  a  general  denial  of  the  alle- 
gations of  the  petition ;  second,  ^*  that  the  assignment  was  color- 
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able,  coUnsive,  and  fraudulent,  and  made  for  the  porpoae  of  de. 
priving  defendant  of  its  right  to  remove  the  cause  to  the  federal 
court ;"'  and,  third,  "that  tlie  assignment  of  the  claim  by  Johnson, 
together  with  the  assignment  executed  at  the  same  time  by  Vi- 
mont,  constitutes  barratry,  champerty,  and  maintenance,  and  is 
void  for  that  reason."  The  agreement  executed  by  the  plaintiff  at 
the  time  the  assignment  was  made  is  in  these  words : 

"  In  consideration  of  the  assignment  to  me  by  C.  O.  Johnson  of 
his  claim  for  damages  against  the  Chicago  &  Northwestern  Ry. 
Co.,  resulting  to  him  by  reason  of  an  mjury  received  by  him 
on  or  about  the  thirty-first  day  of  August,  1881,  on  said  rail- 
way, I  hereby  agree  to  dispose  of  the  entire  amount  realized  on 
said  claim  as  follows:  For  my  own  compensation  in  and  about 
the  prosecution  of  said  claim,  and  for  the  use  of  any  advances  of 
money  I  may  make  I  nm  to  retain  thereof,  the  sum  of  fifty  dollars. 
I  am  also  to  retain  all  sums  of  money  that  I  may  advance  in  the 
prosecution  of  said  claim.  Xext,  I  agree  to  pay  out  of  the  pro- 
ceeds of  said  recovery  the  reasonable  fee  of  the  attorneys  and 
agents  employed 'to  prosecute  said  claim,  or  such  fee  thereof  as 
may  be  agreed  upon,  if  an  agreement  for  a  specific  amount  shall 
be  agreed  upon.  And  the  balance  of  said  recovery  I  agree  to  pay 
to  the  said  0.  O.  Johnson.  "Wm.  H.   v  imont.'* 

The  defendant  also  pleaded  that  the  assignment  was  made  and 
completed  in  Illinois,  and  that  by  the  laws  oi  that  State  the  assign- 
ment  is  void,  and  that  it  is  illegal  and  void  under  the  laws  of  Iowa. 
The  defendant  moved  the  court  to  make  an  order  requiring  said' 
Johnson  to  be  made  a  party  plaintiff,  on  the  ground  that  no  deter- 
mination  of  the  controversy  couid  be  made  unless  said  Johnson 
was  a  party  to  the  record.  And,  in  support  of  the  motion,  the 
defendant  introduced  the  deposition  of  tne  plaintiff  showing  the 
agreement  taken  back  at  the  time  of  the  assignment  was  as  above 
set  forth :  "  That  the  plaintiff  paid  said  Johnson  no  money,  and 
don't  know  him ;  that  the  ass^nraent  was  procured  by  his  attor- 
neys, Nourse  &  Kauffman, — ]Mfr.  Nourse  bemg  his  brother-in-law ; 
that  he  had  no  knowledge  of  this  claim  prior  to  receiving  in  for-* 
mation  in  regard  to  it  from  Nourse  &  Kauffman.'^ 

Is  an  action  for  a  tort  assignable  so  as  to  vest  in  the  assignee 
a  right  of  action  in  his  own  name  ?  In  Weire  v.  City  of  Daven- 
port, 11  Iowa,  49,  it  was  held  that  a  right  of  action  for  a  tort  could 
be  sold  and  transferred  at  common  law,  and  in  Gray  v,  McCallis- 
ter,  60  Iowa,  497,  it  was  held  that  a  claim  for  a  personal  tort,  which 
dies  with  the  party,  could  be  sold  or  transferred  like  any  other 
cause  of  action.  See  also  Small  v.  Railroad  Co.,  55  Iowa,  582. 
"We  are  not  disposed  to  depart  from  the  rule  established  in  these 
cases,  therefore  the  assignment  in  this  case  is  valid  under  the  law 
of  this  State.    The  laws  of  lUinois  were  not  introduced  in  evidence 
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in  this  case  and  are  not,  therefore^  before  us.    In  the  absence  of 

J)roof  to  the  contrary  it  must  be  presumed  that  the  laws  of  .that 
)tate  are  the  same  as  those  of  Iowa.    This  we  have  held  in  several 
caseSa 

The  assignment  of  the  claim  vested  the  lecal  title  thereto  in 
the  plaintiff.  Being  snch  owner,  he  legally  is  tne  real  party  in  in- 
terest, and  the  statute  requires  that  the  action  for  the  recovery  of 
such  claim  must  be  brougnt  in  the  name  of  the  said  party.  Code, 
§  2543.  But  it  is  urged  that  the  assignment  is  colorable,  and  does 
not  vest  the  right  to  maintain  this  action  in  the  plaintiff,  because 
of  the  agreement  made  at  the  time  of  the  assignment  whereby  he 
agreed  to  pay  a  portion  of  the  amount  recovered  and  realized  to 
Johnson,  the  assignor.  If  the  assignment  vested  the  legal  title  to 
the  claim  in  the  plaintiff  it  would  seem  that,  ordinarily,  he,  as  such 
owner,  should  have  the  right  to  do  what  he  pleased  with  it.  Be- 
sides this  we  understand  this  identical  question  was  made  and 
determined  in  Knadler  v.  Sharp,  36  Iowa,  232,  adversely  to  the 
defendant,  and  no  adequate  reasons  having  been  adduced  why  that 
case  should  be  oveiTuled  we  therefore  folfow  it.  We  may  further 
remark  that  it  was  held  in  Small  v.  Kailroad  Co.,  before  cited,  that 
champerty  and  maintenance  are  not  a  defence  to  the  action.  We 
thereiore  are  of  the  opinion  the  plaintiff  can  maintain  this  action. 

It  is  said  as  it  mav  be  determmed  the  assignment  is  colorable, 
fraudulent,  and  void,  that  a  complete  determination  of  this  case 
cannot  be  made  unless  Johnson  is  made  a  party.  Johnson  filed  a 
paper  in  response  to  the  motion  in  which  he  disclaimed  any  inter- 
est in  the  prosecution  of  this  action,  and  stated  in  substance  that 
he  did  not  own  the  claim,  but  that  he  had  assigned  it  to  the  plain- 
tiff. If  it  should  be  determined  on  the  trial,  that  the  defendant 
had  not  been  negligent,  such  adjudication  would  be  binding  on 
Johnson,  and  the  controversy  would  be  finally  ended  ;  but,  if  the 
plaintiff  should  be  defeated  on  the  ground  that  he  did  not  own  the 
daim,  or  that  the  assignment  was  colorable  and  fraudulent,  it  may 
be  that  Johnson  could  maintain  an  action  thereon.  "The  court 
may  determine  any  controversy  between  parties  before  it,  when  it 
can  be  done  without  prejudice  to  the  rights  of  others,  or  by  saving 
their  rights ;  but  when  a  detennination,  of  the  controversy  hetween 
the  parties  before  the  court  cannot  be  made  without  the  presence 
of  other  parties  the  court  must  order  them  to  be  brought  in." 
Code,  §  2551.  The  rights  of  others  cannot  be  prejudiced  by  what 
ever  determination  is  made  between  these  parties.  Those  of  Johu- 
fion  certainly  cannot  be,  but  if  they  should,  he  would  clearly  be 
estopped  from  complaining.  It  is  urged,  however,  that  the  de- 
fendant would  be  prejudiced  if  compelled  to  again  litigate  the 
questions  involved  with  Johnson. 

We  do  not  think,  conceding  this  to  be  so,  that  such  prejudice 
would  be  of  a  legal  character,  for  the  reason  that  the  statute  does 
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not  seem  bo  so  contemplate.  In  actions  at  law,  if  the  controverBjr 
can  be  determined,  without  prejudice  to  the  rights  of  others,  be- 
tween the  parties  to  the  action,  this,  ordinarily,  is  all  that  can  be 
required.     The  motion,  therefore,  was  properly  overruled. 

5.  As  to  the  plaintiffs  appeal. — After  the  determination  of  the 
foregoing  motion  the  defendant  filed  a  petition  for  the  removal  of 
the  action  to  the  federal  court.  It  is  in  the  following  words: 
"  That  the  defendant  is,  and  was  at  the  date  of  the  commencement 
of  this  suit,  a  citizen  of  the  State  of  Illinois ;  that  WiDiam  H. 
Yimont,  plaintiflE  herein,  was  also,  at  and  ever  since  the  commence- 
ment of  this  suit  has  been,  a  citizen  of  the  State  of  .IlBnois;  that 
C.  O.  Johnson  is  the  real  party  plaintiff  and  is  the  party  that 
received  the  injury,  and  that,  for  the  sole  purpose  of  asoiding^ 
the  jurisdiction  of  the  federal  court,  said  Johnson  made  saia 
pretended  assignment  of  said  claim  to  said  "William  H.  Vimont, 
and  received  nack  the  written  contract  set  out  in  defendant's 
answer;  that  said  assignment  and  contract  were  made  in  Illi- 
nois, and  that,  by  the  laws  of  the  State  of  Illinois,  the  assignment 
is  invalid  and  insufficient  for  said  William  H.  Yimont  to  maintain 
an  action  thereon  in  the  State  of  Illinois ;  that  the  assignment  and 
contract  between  said  Yimont  and  said  Johnson  are  barratrous  and 
champertous,  and  against  public  policy  and  void,  as  appears  by 
defendant's  answer  herein;  that  said  C.  O.  Johnson  is.  the  real 
party  in  interest  as  plaintiflE,  and  was,  at  and  before  the  date  of  the 
commencement  of  tnis  suit,  and  still  is,  a  citizen  of  the  State  of 
Iowa,  and  pravs  that  said  0.  O.  Johnson  be  made  a  party  plaintiff 
in  this  suit ;  tnat  there  is  and  was  at  the  date  of  the  commence- 
ment of  this  suit  a  controversy  between  petitioner  and  the  said 
Johnson,  the  real  plaintiflf,  aiid  that  the  matter  in  dispute  exceeds, 
exclusive  of  costs,  the  sum  of  five  hundred  dollars,  and  that  the 
present  term  of  this  court  is  the  first  term  at  which  the  case  could 
be  tried.  .  .  .  Petitioner  oflEers  a  bond  with  surety  and  prays" 
the  court  to  order  the  action  to  be  removed,  etc. 

The  act  of  Congress  under  which  the  removal  is  sought  provides 
that  where  there  is  a  controversy  between  the  citizens  of  diflferent 
States,  and  the  amount  in  controversy  exceeds  $500,  exclusive  of 
costs,  the  action  may  be  removed  from  the  State  to  the  federal 
court.  Does  the  record  show  that  there  is  such  a  controversy? 
We  have  held  that  Johnson  is  not  a  necessary  party,  but  that  the 
plaintiff  can  maintain  this  action.  It  then  follows,  we  think,  that 
there  is  not,  and  cannot  be  in  this  action,  any  controversy  except 
between  the  plaintiflE  and  defendant,  who  are  both  residents  of  Dii- 
nois,  and  therefore,  as  between  them,  the  right  of  removal  does  not 
exist.  But  counsel  for  the  defendant  claim  that  it  appears  from 
the  record  that  the  assignment  of  the  claim  by  Johnson  to  the 
plaintiflE  was  made  for  the  express  purpose  of  depriving  the  defend- 
ant of  the  right  to  remove  the  action  to  the  federal  court.     The 
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pedtion  for  the  removal  so  states.  But  the  plaintiff,  in  what  is 
designated  as  an  answer  thereto,^  denied  that  Johnson  was  the  real 
plaintifEy  and  denied  that  the  assignment  was  made  for  the  purpose 
Btated  in  the  answer.  But  it  is  said  that  we  can  onl^  look  to  the 
facts  stated  in  the  petition,  and  mast  disregard  anything  stated  b^ 
the  plaintiff.  For  the  purpose  of  this  cose  it  will  \>e  conceded  this 
iB  true,  where  the  petition  states  merely  the  citizenship  of  the  par- 
ties, and  the  amount  in  controversy, — that  is  to  say,  simply  the 
jurisdictional  facts ;  but  where  it  goes  beyond  this,  and  states  that 
some  one  not  a  party  to  the  record  is  the  real  party,  and  thus 
allies  facts  that  nave  the  effect  to  bar  the  ri^ht  of  the  plaintiff  to 
recover  in  any  court,  we  think  a  different  rule  must  prevail.  We 
therefore  cannot  say  that  the  record  shows  the  plaintiff  is  not  enti- 
tled to  maintain  this  action ;  for  that  question  is  controverted,  and 
the  plaintiff  is  entitled  to  have  it  tried  and  determined  in  the  ordi- 
nzTj  manner. 

But  conceding  that  the  object  of  the  assi^ment  was  to  deprive 
the  defendant  of  the  right  to  remove  the  action  to  the  federal  court, 
yet  it  had  the  effect  to  vest  the  legal  title  to  the  claim  in  the  plain- 
tiff. He  legally  owns  and  controls  it,  and  if  the  action  is  tried  on 
the  merits,  the  judgment  is  conclusive  against  the  world.  There 
is  no  law  which  prohibits  the  assignment.  Clearly,  the  act  of  Con- 
gress does  not  do  so.  It  cannot,  therefore,  be  a  fraud  on  the  rights 
of  the  defendant.  At  most,  the  defendant  has  been  deprived  of  a 
right  in  a  manner  not  prohibited  by  law.  The  assignment  does 
not  have  the  effect  to  cut  off  any  defence  the  defendant  may  have. 
This  case  is  clearly  distinguishable  from  Browne  v.  Strod,  5  Cranch, 
303,  and  McNutt  v.  Bland,  2  How.  10.  It  has  been  held  that 
when  trustees  are  personally  qualified  by  citizenship  to  bring  suit 
in  the  federal  courts,  the  jurisdiction  is  not  defeated  hy  the  fact 
that  the  parties  whom  they  represent  may  be  disqualined.  Coal 
Co.  t;.  Blatchford,  11  Wall.  172 ;  Knapp  v.  Eailroad  Co.,  20  Wall. 
122.  The  converse  of  this  proposition  must  be  true.  The  results 
of  the  htigation  belong  to  the  parties  beneficially  interested.  The 
tmstees,  in  one  sense,  are  mere  conduits ;  but  as  they  control  the 
litigation,  and  are  legally  the  owners  of  the  cause  of  action,  they 
are  entitled  to  maintain  the  action. 

We  do  not  understand  Jones  v.  League,  18  How.  76,  confiicts 
with  the  foregoing  views.  In  that  case  the  question  was  whether 
there  had  been  a  change  of  citizenship,  so  that  the  federal  courts 
had  jurisdiction.  The  court  said:  "The  change  of  citizenship, 
even  for  the  purpose  of  bringing  suit  in  the  federal  court,  must  be 
with  the  honajlae  intention  of  becoming  a  citizen  of  the  State  to 
which  the  party  removes."  This  case  recognizes  the  right  of  a 
party  to  change  his  residence,  although  it  may  be  done  for  the 
express  purpose  of  affecting  the  jurisdiction  of  the  federal  courts. 
Tbe  motive  or  intent,  therefore,  of  the  change  is  immaterial.     So, 


220  HAWE8  V.  BURLINGTON,   C.   R.  AND  N.   BY.  CO. 

in  the  present  case,  the  fact  that  the  assi^ment  was  made  to  de- 
4)rive  the  federal  court  of  jurisdiction  is  immaterial.  The  assign- 
ment was  in  fact  made.  It  was  authorized  by  law,  and  the  assign- 
ment of  a  promissory  note  or  any  other  chose  in  action  may  have 
precisely  the  same  enect ;  that  is,  the  legal  effect  of  the  assignment 
of  a  chose  in  action  may  deprive  or  eive  the  federal  courts  juris- 
diction, though  not  contemplated  by  the  parties.  It  does  not  seem 
to  us  that  it  can  make  any  difference  if  the  assignment  of  the 
chose  in  action  was  made  with  the  specific  intent  which  would 
result  from  the  act  done  by  operation  of  law.  In  the  concluding 
paragraph  of  the  opinion  in  tne  case  last  cited  it  is  said  the  con- 
veyance or  assignment  in  that  case  must  be  '^honafide^  so  that  the 
prosecution  of  the  suit  shall  not  be"  for  the  benefit  of  the  assignor. 
^o  such  question  was  before  the  court  in  that  case,  and  we  hardly 
think  it  was  meant  that  where  a  party  had  legally  divested  himself 
of  all  title  to  the  subject  of  the  action,  that  the  fact  he  might  be 
interested  in  the  result  of  the  litigation  would  affect  the  jurisdic- 
tion of  the  courts ;  but  rather  that  if  the  assignor  has  retained  such 
interest  in  the  cause  of  action,  as  will  enable  liim  to  control  the  liti- 
gation for  his  benefit,  then  the  jurisdiction  of  the  courts  will  be 
affected  by  reason  of  such  fact. 

On  the  defendant's  appeal  the  judgment  of  the  circuit  court  is 
affirmed,  and  on  the  plaintiff's  appeal,  reversed. 

Champerty  and  Maintenance. — The  defence  of  champerty  or  maintenaoce 
is  not  available  to  the  defendant  in  an  action.  It  is  a  matter  with  which  be 
has  no  concern.  Robinson  «.  Beale,  26  Ga.  17 ;  Small  t,  Chicago,  R.  I.  &  Pac. 
R.  R.  Co.,  55  Iowa,  582.  A  full  discussion  of  the  decisions  relative  to  cham- 
perty and  maintenance  will  be  found  in  the  notes  to  Atchison,  T.  <&.  S.  F.  R. 
Co.  t?.  Johnson,  11  Am.  &  Eng.  R.  R.  Cas.  1,  and  Canty  «.  Lattermar,  15  Am. 
<&  Eng.  R.  R.  Cas.  880. 

Removal  of  Causes. — This  aspect  of  the  above  case  has  been  fully  conaid- 
ered  in  the  note  to  the  former  report,  13  Am.  &  Eng.  R.  R  Cas.  176. 


Hawes 

V. 

Burlington,  C.  K.  and  N.  Rt.  Co. 

{Advance  Caas,  lo^a,    September  17,  1884.) 

Where  the  charge  of  the  court,  consisting  of  a  statement  of  the  issues  and 
paragraphs  numbered  consecutively,  is  excepted  to,  at  the  time  the  charge 
IS  given,  in  the  following  words,  ^*  And  to  the  giving  of  such  instructions  as 
given  at  the  time  the  defendant  duly  excepted,"  such  exceptions  are  suffi- 
ciently specific. 

In  an  action  to  recover  damages  for  an  injury  caused  by  negligence  of  de- 
fendant, although  defendant  pleads  that  such  injury  was  caused  by  the  n^- 
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Iigeooe  of  the  plaintiff,  it  is  error  to  instruct  the  jury  that  the  burden  of 
proof  is  on  defendant  to  prove  such  issue. 

Where  a  release  pleaded  as  an  affirmative  defence  is  admittted  by  plaintiff, 
but  be  pleads  matter  which,  if  true,  avoids  it,  it  is  error  to  instruct  the  jury 
that  the  burden  of  proof  is  on  defendant. 

In  such  an  action,  where  it  appears  that  the  plaintiff  was  a  minor,  and  that 
he  executed  a  release  of  his  claim  for  damages  in  consideration  of  $40  paid 
him  by  defendant,  and  that  he  did  not  have  the  money  so  paid  in  his  pos- 
session or  under  his  control,  an  instruction  to  the  jury  that  plaintiff  could 
not  recover  if  he  had  it  under  his  control,  does  not  require  the  plaintiff  to 
make  the  tender  unless  He  has  under  his  control  the  identical  money  received 
by  him,  and  is  not  erroneous. 

Appeal  from  Linn  district  court. 

It  18  stated  in  the  petition  that  the  plaintiff  is  a  minor,  and 
was  in  tlie  employ  of  the  defendant  as  a  brakeman  on  a  freight 
train,  and  that,  without  negligence  on  his  part,  wlien  endeavoring 
fo  conple  certain  cars,  beeanse  of  defendant's  negligence  his  hand 
was  caught  and  injured.  The  ground  of  the  negligence  stated  in 
the  petition  is  that  the  cars  were  violently  and  forcibly  thrown  to- 
gether. Trial  by  jury,  judgment  for  the  plaintiff,  and  defendant 
appeals. 

J.  &  S.  K.  Tracy  for  appellant.     J.  B.  Young  for  appellee. 

Seevers,  J. — The  charge  of  the  court,  in  addition  to  a  state- 
ment of  the  issues,  consists  of  paragraphs  numbered  from  one  to 
sixteen,  inclusive,  and,  from  ah  amended  abstract,  it  appears  that 
exception  thereto  was  taken,  at  the  time  the  charge  was  given,  in 
the  following  words :  '*  And  to  the  giving  of  such  instructions  as 
given,  at  the  time  the  defendant  duly  excepted."  This  we  under- 
stand to  mean  that  each  paragraph  of  the  cliarge  was  excepted  to, 
and,  as  this  was  done  at  the  time,  no  stated  reasons  were  required. 
Code,  8  2787.  But  counsel  for  the  appellee  insists  that  such  a 
general  exception  presents  no  question  for  the  consideration  of  this 
court  unless  thewhole  charge  is  erroneous,  and  this  is  not  claimed. 
In  support  of  this  proposition,  Davenport  Gaslight  Co.  v.  City  of 
Davenport,  13  Iowa,  229,  is  cited.  In  that  case  there  were  15  in- 
structions asked  and  refused,  "  to  which  the  defendant  excepted.'^ 
This  was  held  to  be  a  suflScient  exception.  The  charge  of  court 
covered  ten  pages,  and  at  the  conclusion  thereof  it  was  stated,  "  to 
the  giving  of  which  instructions  the  defendant  excepted,"  and  it 
was  Leld  that  this  exception  was  not  sufficiently  specific.  There  is 
not,  therefore,  any  difference  between  the  cited  case  and  this,  un- 
less there  has  been  a  change  in  the  statute.  We  are  bound  by  the 
ruling  made  in  that  case.  It  was  decided  when  the  Revision  was 
in  force,  and  while  it  does  not  distinctly  appear  that  the  charge  of 
the  court  consisted  of  paragraphs  numbered  consecutively,  it  is  fair 
to  eo  presume,  because  section  3058  of  the  Revision  provided  it 
should  be  so  numbered  ;  and  as  this  provision  has  been  incorporated 
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into  the  Code  it  cannot  be  said  there  is  any  difference  in  the  statute 
in  this  respect.     Code,  §  2788. 

Section  3059  of  the  Revision  provided  as  follows :  "  Every  part 
or  paragraph  of  tlie  charge  shall  be  deemed  approved,  unless  ex- 
cepted to  before  the  retiring  of  the  jury.  If  so  excepted  to,  that 
fact,  and  by  whom  excepted  to,  whether  plaintiff  or  defendant, 
shall  be  stated  by  the^conrt  on  the  margin,  against  sach  instructions 
or  part  of  the  charge." 

The  opinion  in  the  cited  case  is  mainly  based  on  this  section. 
It  was  thought  the  statute  recognized  a  distinction  "between  in- 
fltructions  asked  and  refused  and  the  charge  of  the  court."  The 
flection  above  quoted  has  been  omitted  from  the  Code,  and  it  is 
provided  therein :  "  If  the  giving  or  refusal  [of  instructions]  be 
•excepted  to,  the  same  may  be  without  any  stated  reason  therefor, 
and  all  instructions  demanded  must  be  tiled  and  shall  become  a 
part  of  the  record."  Code,  §•  2787.  In  so  far  as  exceptions  to  in- 
structions are  concerned,  if  taken  at  the  time,  it  will  be  observed 
there  is  not  now  any  difference  between  those  asked  and  the  cliarge 
of  the  court.  If  each  paragraph  of  the  charge  is  excepted  to,  it  is 
sufficient.  In  Mann,  v,  S.  C.  &  P.  R.  Co.,  46  Iowa,  637,  it  was 
held  that  an  exception  was  sufficient  which  was  expressed  in  these 
words :  "  And  to  the  giving  by  the  court  of  said  instructions,  Nos. 
2  to  15,  inclusive,  and  to  the  giving  of  each,  the  defendant 
excepted."  See,  also,  Sherwood  v.  Snow,  46  Iowa,  481.  The  ex- 
ceptions under  our  present  statute  are  suflSciently  specific. 

The  defendant  pleaded — Firet,  a  general  denial;  second,  con- 
tributory negligence  of  the  plaintiff;  and,  third,  a  release  of  the 
<iamages  sustained.  To  the  latter  the  plaintiff  replied  that  the  re- 
lease had  been  obtained  by  fraud.  In  stating  the  issues  the  court 
said  to  the  jury  that  the  defendant  had  so  pleaded,  and  instructed 
as  follows :  *'  You  are  instructed,  as  to  all  the  material  allegations 
of  the  petition,  the  burden  of  proof  in  on  the  plaintiff,  and  before 
yon  are  warranted  in  returning  a  verdict  in  his  favor  in  any  amount, 
he  must  satisfy  you,  by  a  preponderance  of  evidence,  of  the  truth 
of  such  allegations.  But  as*  to  material  affirmative  allegations 
and  defence  of  the  answer,  tlie  burden  of  proof  devolves  upon  the 
defendant,  and  they  must  be  established  by  a  preponderance  of  the 
evidence."  No  instruction  other  than  this  was  given,  in  relation 
to  which  party  had  the  burden  to  establish  there  was  or  was  not 
contributory  negligence.  The  defendant  unnecessarily  pleaded  that 
the  plaintiff  was  guilty  of  contributory  negligence,  yet  it  waspleiid- 
ed  as  an  affirmative  defence,  and,  under  the  issues  as  stated  by  the 
court,  the  jur}'  must  have  understood,  we  think,  that  the  burden 
was  on  the  defendant  to  establish  such  issue.  In  this  there  is 
error.  The  rule  on  this  subject,  in  this  State,  is  so  well  understood, 
and  has  been  so  repeatedly  declared,  that  it  is  not  deemed  neces- 
sary to  cite  the  dicisions  in  which  it  has  been  so  held.     The  release 
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was  plead  as  an  affirmative  defence,  and  the  jnry  were  instmcted 
that  the  burden  to  establish  it  was  on  the  defenaant,  although  the 
execntion  of  the  written  release  had  not  been  denied,  and  the  plain- 
tiff pleaded  matter  which,  if  trne,  avoided  it.  In  this  respect,  also, 
the  mstmction  is  erroneous.  It  is  true  that  in  another  instruction 
the  jnry  were  informed  that  as  to  the  release  they  must  find  for 
the  defendant,  unless  the  plaintiff  had  established  it  had  been  pro- 
cured by  fraud.  We  are  not  prepared  to  say  this  cured  the  error. 
The  most  that  can  be  said  is,  the  instructions  are  contradictory, 
and  it  is  impossible  to  tell  which  the  jarv  followed.  Hoben  v.  B. 
&  M.  R.  K.  Co.,  20  Iowa,  562;  State  v.  Hartzell,  58  Iowa,  520. 

There  was  evidence  tending  to  show  that  the  plaintiff  was 
a  minor,  and  that  he  executed  the  release  in  consideration  of  $40 
paid  him  by  the  defendant,  and  that  he  did  not  have  the  money  so 
paid  in  his  possession  or  under  his  control.  The  court,  in  substance, 
instructed  the  jury  that  the  plaintiff  could  not.  recover  unless  he 
tendered  to  the  defendant  such  money,  if  he  had  it  under  his  con- 
trol. This  instruction,  it  is  said,  does  not  require  the  plaintiff  to 
make  the  tender  unless  he  had  under  his  control  the  identical  money, 
received  by  him,  and  we  think  this  is  so.  It  is  provided  by  statute 
that  a  minor  is  bound  by  his  contracts  unless  he  disaffirms  the  con- 
tract "  and  restores  to  the  other  party  all  money  or  property  re- 
ceived by  him  by  virtue  of  his  contract,  and  remaining  within  his 
control  at  any  time  after  he  has  attained  his  majority."  Code,  § 
2238. 

The  contention  of  the  appellant  is  that  the  words  "  remaining 
under  liis  control "  should  be  construed  as  referring  alone  to  prop- 
erty ;  the  argument  being  that  money  is  the  representation  of  the 
value  of  all  property,  but  that  the  same  amount  of  money  is  and 
must  be  the  equivalent  of  the  money  received  by  the  plaintiff,  and 
therefore  it  is  not  necessary  that  the  plaintiff  should  have  under 
his  control  and  tender  the  particular  coin  or  bill  which  he  had  re- 
ceived. The  argument  concedes  that  the  identical  property  must 
be  tendered;  and  in  Jenkins  v.  Jenkins,  12  Iowa,  195.  it  i&  said: 
"  It  is  not  shown  or  prejended  that  he  had  remaining  under  his 
control,  at  any  time  after  attaining  his  majority,  any  money  or  prop- 
erty received  by  him  bjr  virtue  of  the  contract,  and  it  is  only  such 
money  or  propety  as  may  thus  remain  that  he  is  bound  to  restore." 
We  are  unable  to  say  whether  it  was  money  or  pi'operty  which  was 
received  in  that  case.  It  is  assumed  it  was  one  or  the  other,  audit 
is  clearly  held  that  it  makes  no  difference  which ;  and,  under  the 
statute,  it  is  difficult  to  say  that  one  rule  applies  when  money  is  re- 
ceived, and  a  different  rule  when  property  is  received.  No  such 
distinction  is  made  bv  statute.  We  therefore  cannot  make  one  by 
construction  where  there  is  not  the  slightest  ambiguity  in  the  stat- 
ute.    Besides  this,  we  are  bound  by  the  case  above  cited. 

There  was  evidence  tending  to  show  that  after  the  accident 
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the  plaintifE  said  that  he  alone  was  to  blame,  and  the  court  insti-uct- 
ed  tne  jury  as  follows :  "  The  verbal  admissions  of  parties  are  to 
be  received  with  caution ;  and  if  you  believe  from  the  evidence 
that  certain  verbal  admissions  alleged  to  have  been  made  by  plain- 
tiff immediately  after  the  accident  were  made,  and  that  he  was  at 
tlie  time  of  making  the  same  agitated  and  nervous,  and  sufferi;ie 
great  pain,  this  rnle  of  law  is  particularly  applicable  to  the  verbal 
admissions  so  made.  The  memory  of  witnesses  may  be  defective ; 
certain  words  may  be  added  or  omitted  with  no  wrong  intent  on 
the  part  of  witnesses,  whicli  admission  or  omission  may  give  a 
wholly  different  meaning  than  what  was  contained  in  the  words 
actually  used."  Tliis  instruction  is  objected  to  because  it  contains 
no  direction  as  to  what  the  rule  would  be  if  the  admission  was  de- 
liberately made  and  understood  at  the  time.  Under  the  evidence 
the  jury  might  have  so  concluded,  and  the  defendant  was  entitled 
to  an  instruction  as  to  the  effect  of  such  a  finding. 

.  The  second  instruction  is  said  to  be  erroneous  because  it  assumes 
certain  facts  have  been  established.    In  this  we  do  not  concur. 
Reversed. 

Release.— As  to  attacking  the  validity  of  a  release  for  damages,  see  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Lewis,  and  note,  in/ro. 
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V. 

Lewis. 

.     (109  minais  Beporis,  120.) 

An  affirmance  of  the  judgment  of  the  circuit  court,  in  an  action  to  recover 
damages  on  account  of  negligence,  by  the  Appellate  Court,  implies  a  finding 
of  the 'facts  the  same  as  they  were  found  by  the  trial  court,  and  no  further 
inquiry  can  be  had  in  respect  to  them,  the  statute  being  peremptory  that  ia 
such  cases  no  assignment  of  error  shall  be  allowed  in  this  court  which  calls 
in  question  the  determination  of  the  inferior  or  Appellate  Court  upon  con* 
troverted  questions  of  fact.  • 

Asking  an  instruction  to  withdraw  a  case  from  the  jury,  or  directing  them 
to  find  for  the  defendant,  in  its  effect  is  treated  the  same  as  a  demurrer  to 
the  evidence,  which  admits  everything  the  evidence  tends  to  prove.  Where 
there  is  evidence  tending  to  show  a  right  of  recovery  in  the  plaintiff,  it  is 
error  to  instruct  the  jury  to  find  for  the  defendant,  although  the  court  may 
believe  the  weight  of  the  evidence  is  with  the  defendant. 

Where  the  facts  of  the  case  are  undisputed  or  admitted,  it  becomes  a  ques- 
tion of  law  for  the  court  to  decide  whether  such  admitted  facts  constitute 
a  legal  cause  of  action ;  but  where  the  facts  are  disputed,  and  the  evidence 
in  respect  to  them  is  confiicting,  such  is  not  the  case,  and  it  is  not  for  the 
court  to  find  the  facts,  and  from  them  say  whether  the  law  is  for  one  party 
or  the  other. 
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A  release  of  all  claim  for  damages  growing  oat  of  a  persoDal  injury  caused 
by  negligence  on  the  part  of  defendant,  if  fairly  obtained  by  the  agents  of  de- 
fendant  (a  railway  company),  and  understandingly  executed  by  the  plaintiff, 
is  an  effectual  bar  to  an  action  to  recoTcr  for  such  injury. 

If  a  party,  howeyer,  after  receiving  a  serious  personal  injury  as  a  passen- 
ger on  a  railway  train,  through  negUgence  of  the  company,  is  induced  to 
sign  a  release  of  all  damages  by  the  agents  of  the  company,  through  their 
representations  or  acts,  which  induce  in  his  mind  the  belief  he  is  only  sign- 
ing a  receipt  for  money  paid  him  at  the  time  for  loss  of  time  and  expenses 
incident  to  the  delay  resulting  from  the  accident,  and  not  as  a  discharge  of 
the  company  for  the  injuries  sustained,  or  if  such  release  is  procured  by 
fraud  and  circumvention,  it  will  be  void  as  to  the  party  so  induced  to  exe- 
cute the  same.  Fraud  vitiates  everything  it  touches,  and  a  party  will  not  be 
allowed  to  avail  of  an  undue  advantage  obtained  over  another  by  fraudulent 
practices. 

Or,  if  a  person,  while  under  the  influence  of  opiates  to  such  an  extent  as 
to  be  incapacitated  to  contract,  is  induced  to  execute  a  release  of  damaees 
for  a  personal  injury,  it  will  not  be  obligatory  upon  him,  and  will  be  no  de- 
fence to  an  action  brought  by  him. 

Where  a  person  was  severely  injured  as  a  passenger  on  cars  of  a  railway 
company,  and  in  a  few  hours  after  being  taken  to  a  hotel,  after  the  injury, 
was  induced  by  the  agents  of  the  company  to  sign  a  release  of  his  right  of 
action,  under  the  belief  he  was  signing  only  a  receipt  for  money,  which  be- 
lief was  caused  by  their  fraudulent  practices  and  representations,  and  it  ap- 
peared that  at  the  time  he  was  suffering  great  physical  pain  and  laboring  under 
the  effect  of  opiates,  it  was  hM,  that  under  the  circumstances  he  was  not 
chargeable  with  such  negligence  in  executing  the  release  without  having  first 
read  the  same,  as  to  preclude  him  from  asserting  the  truth  as  to  the  manner 
in  which  his  signature  was  procured. 

If  a  release  of  a  cause  of  action  is  obtained  from  a  person  by  fraud  and 
circumvention,  at  a  time  when  he  is  incapable  of  making  a  contract  ration- 
ally, and  money  is  paid  to  him  at  the  time  of  its  execution,  he  may  repudi- 
ate the  release,  and  brin^  his  action  without  first  paying  or  tendering  back 
the  money  received  by  him. 

An  instrument  absolutely  void  need  not  be  rescinded  in  order  to  remove 
it  out  of  the  way  to  the  assertion  of  a  right.  A  contract  void  on  account  of 
fraud,  or  for  any  other  reason,  is  in  law  as  though  it  had  never  been  exe- 
cuted. 

The  court  should  not  give  an  instruction  where  there  is  no  evidence  tend- 
ing to  support  the  hypothetical  case  assumed  by  it,  for  the  reason  that  it  di- 
rects the  attention  of  the  jury  to  elements  of  liability  that  do  not  exist  under 
the  evidence,  and  it  is  manifest  error  to  do  so. 

It  is  not  necessary  the  court  should  be  satisfied  that  the  hypothetical  case 
stated  in  an  instruction  is  fully  sustained  by  the  testimony,  before  it  would 
be  required  to  submit  it  to  the  jury.  Even  positive  testimony  is  not  always 
required.  It  is  suflScient  if  the  assumed  fact  may  be  reasonably  inferred  from 
the  circumstances  proved. 

Appeal  from  the  Appellate  Oonrt  for  the  Second  District; 
heard  in  that  oonrt  on  appeal  from  the  Circuit  Court  of  Peoria 
County. 

ThomaB  F.  Withrow  and  H.  W.  WeUs  for  the  appellant. 

Barrere  &  Grant  for  the  appellee. 

Soorr,  J. — ^It  cazmot  consistently  be  contended  in  this  court,  as  was 
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done  in  the  lower  courts,  the  evidence  ib  not  saffident  to  enstain 
the  verdict  as  to  the  alleged  negligence  of  defendant  in  respect  to 
the  accident  that  caused  the  injury  to  plaintiff,  nor  that  tae  evi- 
dence was  not snfBicient  to  warrant  the  jury  in  disregarding  the  al- 
leged release  of  damages  offered  in  evidence  by  defendant,  as  hav- 
ing been  obtained  through  improper  practices.  These  are  qnee- 
tions  of  fact  about  which  the  evidence  is  conflicting,  and  as  to  which 
the  junr  found  the  issues  against  the  position  taken  by  the  defendant. 
The  affirmance  of  the  judgment  of  the  Appellate  Court  implies  a 
finding  of  the  facts  in  the  same  way,  and  no  further  inquiry  will 
be  had  in  respect  to  them.  In  cases  like  the  one  at  bar  this  court 
is  required  to  re-examine  cases  brought  to  it  by  appeal  or  on  writ 
of  error,  as  to  questions  of  law  only,  and  the  statute  is  peremptory, 
no  assignment  of  error  shall  be  allowed  which  will  call  in  question 
the  determination  of  the  inferior  or  Appellate  Court  upon  contro- 
verted questions  of  fact. 

Before  passing  to  the  consideration  of  the  questions  of  law 
thought  to  arise  on  the  record,  it  might  be  well  nrst  to  ascertain 
the  issues  made  by  the  pleadings  that  were  submitted  to  the  jury. 
The  declaration  charges  defendant  with  negligence  in  regard  to 
keeping  its  road-bed  or  track  in  a  suitable  and  safe  condition,  as 
the  cause  of  the  accident  that  resulted  in  injury  to  plaintiff.  The 
issues  formed  were,  first,  upon  the  plea  of  not  guilty ;  and  second, 
upon  a  special  plea  averring  full  payment  and  satisraction,  and  dis- 
charge of  all  causes  of  action.  Under  these  issues  it  was  the  duty 
of  the  jury  to  find,  from  the  evidence,  first,  whether  defendant 
had  been  guilty  of  negligence  in  regard  to  its  track ;  and  second, 
whether  tne  release  in  evidence  was  so  fairly  obtained  as  to  bar  a 
recovery.  On  these  issues  the  cause  was  tried  in  the  circuit  court 
If  it  shall  appear  the  evidence  touching  these  questions  of  fact  was 
conflicting,  and  no  error  of  law  occurred  at  the  trial,  it  is  plain  the 
judgment  must  be  affirmed,  whether  this  court,  on  an  original  con- 
sideration of  the  evidence,  would  come  to  the  same  conclusion  as 
did  the  trial  and  appellate  courts,  or  not. 

It  is  conceded  the  trial  court  should  not  mve  an  instruction  to 
the  jury  where  there  is  no  evidence  on  which  to  base  it, — or,  what 
is  the  same  thing,  where  there  is  no  evidence  which  tends  to  sup- 
port the  hypothetical  case  assumed  by  the  instruction.  It  is  for 
the  reason  it  directs  the  attention  of  the  jury  to  elements  of  liabil- 
ity that  do  not  exist  under  the  evidence,  and  it  is  manifest  error  to 
do  so.  *  This  is  the  settled  law,  and  has  been  so  often  declared  hj 
repeated  decisions  of  tins  court  it  is  not  necessary  to  cite  authori- 
ties in  its  support. 

It  may  be  also  stated,  it  is  the  practice  in  this  court  to  examine 
the  entire  evidence,  with  a  view  to  ascertain  whether  or  not  instruc- 
tions were  properly  given  or  refused  by  the  trial  court,  and  this 
duty  is  never  omitted  where  the   discussion  ipakes  it  necessary 
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to  do  60.     That  has  been  done  in  this  case  with  the  utmost 
•care. 

As  resects  the  negligence  of  defendant  in  regard  to  the  condi- 
tion of  its  track,  which  produced  the  accident,  it  is  so  much  a 
qnestioD  of  fact  no  argument  is  made  in  this  court  on  that  branch 
of  the  case.    It  is  as  to  the  defence  attempted  to  be  made  under 
the  special  plea,  upon  which  a  most  elaborate  argument  has  been 
made  in  thiB  court.    It  ib  not  denied  plaintiff  signed  the  paper  in 
eviden;je,  purporting  to  release  defendant  from  all  causes  of  action, 
for  the  consideration  stated.    Of  course,  if  it  was  fairly  obtained  by 
ihe  agents  of  defendant,  and  understandinglj  executed  by  plaintiff, 
it  would  constitute  an  effectual  bar  to  the  actioiv     In  respect  to 
the  alleged  release,  the  manner  in  which  it  was  obtained,  and  the 
condition  of  plaintiff,  mentally  and  physically,  at  the  time  she 
fiigned  it,  the  record  contains  a  great  deal  of  testimony,  and  much 
oi  it  is  irreconcilably  conflicting.      The  accident  to  the  train  on 
which  plaintiff  was  a  passenger  occurred  about  eight  o'clock  in  the 
evening  before  the  day  on  which  the  alleged  release  was  signed. 
It  was  most  probably  signed  between  one  and  two  o'clock  in  the 
afternoon  of  the  next   day  after  the  accident.     The   injury  to 
plaintiff  was  very  severe,  and  the  sequal  will  show  it  will  be  per- 
manent.    Her  shoulder  blade  was  fractured,  and  the  muscles  in 
that  part  of  her  body  were  very  much  injured.     Since  then  she 
has  not  had  the  use  of  her  left  arm.     Evidently  the  shock  to  her 
nervous  system  was  very  great.     She  suffered  intense  pain  as  soon 
as  the  sense  of  feeling  returned  after  the  accident.     It  appears  she 
was  placed  in  a  car  that  had  not  left  the  track,  and  contmued  on 
her  journey,  and  reached  Keokuk  at  about  eight  o'clock  the  next 
morning  after  the  accident,  and  was  then  taken  to  a  hotel.     She 
lived  in  this  State,  and  was  anxious  to  get  home.     During  the 
night  after  the  accident,  whiskey  and  morphine  were  administered 
to  ner  on  the  cars,  but  in  what  quantities  the  proof  does  not  show 
with  any  certainty.     It  may  be  fairly  assumed,  from  the  evidence, 
the  doses  given  were  of  the  size  usually  administered  to  adult  per- 
sons.     On  account  of  sickness,  induced  by  pain,  plaintiff  slept 
none  during  the  night,  notwithstanding  the  opiates  sue  had  taken. 
She  was  still  suffering  great  pain  when  she  reached  the  hotel  at 
Eeokuk.     Shortly  after  arriving  at  the  hotel  she  was  visited  by  a 
division  superintendent  of  defendants'  road.     It  is  probable,  from 
the  evidence,  he  visited  her  twice  that  forenoon.    Perhaps  the  last 
visit  was  near  twelve  o'clock.     It  was  at  the  last  visit  it  is  said  he 
negotiated  a  settlement  with  her,  in  pursuance  of  which  the  alleged 
release  was  afterwards  obtained.    The  replication  to  the  plea  of  ac- 
cord and  satisfaction  puts  in  issue  the  fairness  of  obtaining  from 
plaintiff  the  release  insisted  upon  so  confidently  as  a  bar  to  the  ac- 
tion.    On  this  branch  of  the  case  the  court  was  asked  by  defend- 
ant to  instruct  the  jury  "  there  is  no  sulSScient  evidence  in  this  case 
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to  warrant  inference  of  fraud,  and  the  court  instructs  the  jury  to 
find  a  verdict  for  defendant."  The  refusal  of  the  court  to  60  in> 
struct  is  complained  of  as  error.  Without  entering  upon  any  anal- 
jsis  of  the  evidence,  it  is  sufficient  to  sav  it  was  of  that  character 
the  court  would  not  have  been  justified  in  withdrawing  the  case 
from  the  jury,  or,  what  is  the  same  thing,  instructing  tue  jury  to 
fiud  for  defendant.  It  would  have  been  plainly  error  in  the  court 
to  have  so  instructed.  Asking  an  instruction  to  withdraw  a  case 
froiil  the  jury  is,  in  eflEect,  the  e(^uivalent  to  a  demurrer  to  the  evi- 
dence. A  demurrer  to  evidence  is  understood  to  admit  everyming 
it  tends  to  prove.  Applying  that  principle  to  this  case,  and  a£ 
mitting  all  the  testimony  tends  to  prove,  tliis  court  has  no  hesita- 
tion in  saying  it  is  not  a  case  that  ought  to  have  been  taken  from 
the  jury,  or  where  the  jury  should  have  been  instructed  to  find  for 
defendant. 

The  assignment  of  errors  in  this  court  raises  broader  and  more 
comprehensive  questions.  First,  under  the  law,  properly  applied 
to  the  facts,  the  judgment  in  the  circuit  court  should  nave  been  re- 
versed ;  and  second,  the  facts  disclosed  in  the  record  show  that 
plaintiff  in  the  court  below  had  no  le^al  cause  of  action.  As  the 
argument  is  understood,  it  is  insisted  these  are  questions  of  law, 
and  are  open  for  consideration  in  this  court.  On  tue  facts,  as  coun- 
sel insist  the  record  discloses  them  to  be,  an  argument  is  made  the^ 
show  plaintiff  had  no  cause  of  action  in  law,  and  for  that  reason  it 
is  said  the  judgment  should  now  be  reversed  by  this  court  as  for 
an  error  in  law  in  affirming  the  judgment  by  the  Appellate  Conrt 
Were  the  facts  of  this  case  uncontroverted,  or  stood  admitted,  the 
writer  of  this  opinion  would  most  freely  admit  it  would  then  be  a 
question  of  law,  open  for  consideration  in  this  court,  whether  the 
admitted  facts  constituted  a  legal  cause  of  action.  But  that  is  not 
the  case  here.  On  every  phase  of  the  case  the  evidence  is  conflict- 
ing, and  touching  the  manner  of  obtaining  the  alleged  release  it  is- 
irreconcilably  so.  For  instance,  two  witnesses  (one  an  employee 
of  defendant,  and  the  other  totally  disinterested)  state  most  posi- 
tively the  alleged  release  was  read  to  plaintiff  before  she  sign^  it, 
while  two  witnesses  (one  the  plaintiff,  and  the  other  wholly  disin- 
terested) state  with  equal  positiveness  the  release  was  neither  read 
nor  explained,  as  it  was  m  fact  written,  to  plaintiff  before  she 
signed  it.  All  of  these  witnesses  had  the  same  means  of  knowing 
the  facts  concerning:  which  they  testified,  as  all  of  them  were  in 
the  same  room  duiTog  the  entfi^  timeA  brief  period  of  a'few 
moments, — and  all  were  giving  special  attention  to  what  was  being 
done.  Whether  the  alleged  release  was  fairly  obtained,  was  a  ma- 
terial fact,  and  concerning  its  execution  the  testimony  of  one  or 
the  other  set  of  witnesses  would  seem  to  be  untrue.  It  would 
hardly  seem  there  could  be  any  room  for  a  misapprehension. 
Comnsel  do  not  appear  to  consider  the  jury  have  found  the  &ctB  to 
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be  different  from  what  tliej  understand  the  record  to  diecloBe  them 
to  be,  and  that  an  affirmance  of  the  judgment  implies  a  finding  of 
the  facts  in  the  same  way  the  trial  court  did.  That  being  so,  no 
farther  discussion  can  be  had  concerning  them.  But  what  did  the 
trial  court  find  ?  First,  under  the  plea  of  not  guilty,  the  jury 
must  have  found  defendant  was  guilty  of  negligence  in  regard  to 
that  which  produced  the  accident  by  which  plaintiff  was  injured. 
The  evidence  tends  to  establish  that  fact,  and  it  was  material  to  a 
recoTery.  Second,  under  the  special  plea,  it  must  have  been  found 
defendant  did  not  pay  plaintin  a  sum  of  money  in  satisfaction  and 
discharge  of  the  cause  of  action,  for  that  was  the  extent  of  the  re- 
plication on  which  issue  was  taken  to  the  country,  otherwise  the 
verdict  would  have  been  for  defendant.  No  error  has  been  assigned 
in  this  court  calling  in  question  the  correctness  of  these  findings 
as  to  the  facts.  The  error  assigned  is,  that  on  the  facts  as  tiiey 
are  disclosed  by  the  record,  they  show  plaintiff  has  no  cause  of 
action.  How  is  it  to  be  determined  what  tacts  the  record  discloses? 
It  is  certainly  not  to  be  ascertained  by  this  court,  where  the  evi- 
deuce  is  conflicting.  Cases  brought  to  this'  court  on  appeal  or 
writ  of  error  are  to  be  re-examined  on  questions  of  law,  only.  As- 
saming,  as  must  be  done,  the  facts  are  as  the  trial  and  appellate 
courts  have  found  them  to  be,  it  must  be  conceded,  under  the  law, 
they  show  a  legal  cause  of  action  in  favor  of  plaintiff. 

rassing  now  to  consider  the  objections  taken  to  the  instructions 
given  for  plaintiff,  it  will  be  seen  the  fourth  and  fiftli  of  the  series, 
although  couched  in  different  phraseology,  in  fact  assert  the  same 
principle,  and  may  be  considered  together.  It  is  stated  as  a  matter 
of  law,  if  the  release  was  obtained  from  plaintiff  by  representations 
or  acts  of  defendant's  agents  which  induced  in  her  mind  the  belief 
it  was  only  a  receipt  for  money  paid  her  at  the  time  as  compensa* 
tion  to  her  for  loss  of  time  and  expenses  incident  to  the  delay  that 
bad  resulted  from  the  accident,  and  not  as  a  discharge  of  defendant 
from  any  claim  she  might  have  against  the  company  for  injuries 
sustained,  or  if  it  was  obtained  by  fraud  and  circumvention  on  the 

Eart  of  the  agents  of  defendant,  the  writing  would  be  void  as  to 
er.  So  far  as  these  charges  assert  a  proposition  of  law,  no  definite 
objection  is  pointed  out  to  either  of  them,  nor  is  any  perceived. 
Fraud  vitiates  everything  it  touches,  and  if  the  alleged  release  was 
obtained  by  fruadulent  practices  on  the  part  of  the  agents  of  de- 
fendant, it  need  hardly  be  said  it  would  not  be  obligatory  on  the 
party  signing  it,  and  certainly  if  she  was  induced  to  sign  it  under 
the  belief,  created  by  defendant's  agents,  she  was  simply  signing  a 
receipt  for  expenses,  defendant  would  not  be  permitted  to  plead  it  as 
a  deience  to  tiie  action.  That  would  be  to  have  an  advantage  from 
its  own  wrong,  which  the  law  will  not  tolerate.  A  principle  closely 
analogous  to  that  embodied  in  the  fourtli  instruction  given,  was 
-declared  to  be  the  law  in  Eagle  Packet  Co.  v.  Defries,  94  111.  599. 
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And  in  the  case  of  Illinois  Central  R.  R.  Co.  v.  Welch,  52  111.  183^ 
in  considering  a  release  in  terms  quite  broad  enough  to  cover  the 
action,  it  was  said,  if  the  plaintiff  was  induced  to  sign  it  by  repre- 
sentations it  would  cover  merely  his  claim  for  a  month's  wages,  or 
if  he  signed  it  undej  such  belief  induced  by  the  words  or  acts  of 
the  agents  of  defendant,  then  the  release  would  not  be  a  bar  to 
the  suit.  Other  cases  mi^ht  be  cited,  but  these  are  sufficient  to- 
show  the  propositions  of  law  embodied  in  these  charges  are  stated 
with  sufficient  accuracy. 

The  seventh  instruction,  of  which  complaint  is  made,  contains 
two  distinct  propositions,  and  will  be  considered  separately.  Firsts 
if  obtained  irom  plaintiff  while  under  the  influence  of  opiates  or 
liquor  taken  to  alleviate  pain,  and  she  was  incapacitated  to  contract^ 
then  the  release  was  no  defence  to  the  action ;  and  second,  it  was- 
not  necessary  for  plaintiff  to  pay  back,  or  offer  to  do  so,  tlie  money 
received  at  tlie  time  of  signing  the  alleged  release,  as  a  condition 

Erecedent  to  her  right  to  bring  suit  for  damages.  As  repects  th& 
rst  proposition  contained  in  this  charge,  some  criticism  is  made 
on  it  hardly  warranted  by  a  natural  and  correct  reading.  It  means, 
simply,  that  if  plaintiff  was  under  the  influence  of  opiates  to  that 
extent  she  was  incapacitated  to  contract,  then  the  paper  executed 
by  her  would  not  be  obligatory,  and  understood  in  tliat  sense,  as 
any  one  would  most  naturally  read  it,  obviously  it  is  the  law.  It 
is  in  entire  harmony  with  the  doctrine  of  Bates  v.  Ball,  72  111.  108, 
the  correctness  of  which  is  not  questioned. 

With  regard  to  the  second  proposition,  it  may  be  safely  stated 
as  undeniable  law,  if  the  release  was  obtained  by  fraud,  at  a  time 
when  plaintiff  was  incapacitated  to  contract,  it  was  absolutely 
void  from  the  beginning  as  between  the  parties,  and  will  stand  in 
the  way  of  the  assertion  of  no  right  by  the  party  defrauded.  On 
principle,  an  instrument  absolutely  void  needs  not  to  be  rescinded 
to  remove  it  out  of  the  way  of  the  assertion  of  a  right.  It  is  for 
the  obvious  reason  it  never  had  any  binding  force,  and  there  was 
therefore  nothing  to  I'escind.  A  contract  void  on  account  of  frauds 
or  for  any  other  reason,  is,  in  law,  as  though  it  had  never  been  exe- 
cuted. The  case  of  Mueller  v.  Old  Colony  R.  R.  Co.,  127  Mass.  86^ 
has  many  features  in  common  with  the  one  being  considered,  and 
is  an  authority  in  point. 

But  the  position  taken  with  most  seeming  confidence  is,  there  is 
no  evidence  that  would  warrant  the  giving  of  either  of  these 
instructions,  and  the  insistence  is,  as  they  submit  raattere  to 
the  jury  not  sufficiently  proven,  it  was  error  to  give  them.  The 
ai'gument  made  on  this  branch  of  the  case  rests  on  a  mistaken 
view  of  the  evidence.  It  is  not  entirely  accurate  to  say  there 
is  no  evidence  on  which  to  base  the  insti'uctions,  nor  that  there 
is  not  sufficient  to  warrant  the  giving  of  them.  Whether  the 
conclusions    of  this  court,  if  it  were  considering  the  case  with 
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a  view  to  determine  the  facts,  would  accord  with  th6  concInBiODB 
reached  by  the  trial  jury  and  tlie  Appellate  Court,  is  a  matter  of 
no  consequence.  The  evidence  in  this  record  has  been  subjected 
to  a  careful  consideration,  and  it  is  seen  there  is  evidence  tending, 
in  some  degree  at  least,  to  sustain  every  proposition  submitted  to 
the  jury  by  the  instructions.  With  the  weight  and  credibility  of 
this  testimony  this  court  has  no  concern.  The  determination  of 
such  questions  is  committed  by  law  to  other  tribunals.  It  is  suf- 
ficient if  there  is  evidence  on  which  to  base  tlie  charges  given  to 
the  jury. 

Concerning  the  issue  made  by  the  replication  to  the  plea  of  re- 
lease, that  no  sum  of  money  was  paid  in  '^  satisfaction  and  dis- 
charge" of  the  causes  of  action  mentioned  in  the  declaration,  the 
evidence  is  ample  to  justify  the  giving  of  the  fourth  and  fifth  in- 
structions. Even  the  testimony  of  the  superintendent  alone,  if  the 
record  contained  no  other,  would  be  sufficient.  There  is  testimony, 
and  some  of  it  quite  satisfactory,  that  tends  to  show  plaintifiE  was 
induced  to  believe  the  money  was  paid  to  her  for  expenses  that 
she  would  incur  in  consequence  of  the  accident,  and  not  as  a  release 
of  damages  for  the  injuries  sustained.  It  may  have  been  under 
that  belief  she  signed  the  alleged  release.  No  negligence,  under 
the  circumstances,  can  be  imputed  to  her  on  account  oi  a  failure  to 
read  the  paper  before  signing  it.  She  was  in  her  private  room  at 
the  hotel,  suffering  at  the  time  the  most  intense  pain,  was  partly 
disrobed,  and  was  being  attended  by  a  lady, — a  casual  acquaint- 
ance,— ^who  had  been  applying  liniment  to  her  person,  and  was 
then  combing  her  hair,  when  two  strange  men  entered  the  room  to 
secure  her  signature  to  the  paper.  The  interview  lasted  only  a  few 
moments.  Evidence  given  is  to  the  effect  she  was  told  by  one  of 
the  men  it  was  a  receipt  he  wished  her  to  sign  for  the  money  the 
superintendent  had  sent  to  her.  There  is  also  testimony  that  tends 
to  show  the  paper  was  not  read  to  her  by  the  man  that  brought  it 
to  her  for  her  signature.  It  is  a  matter  of  no  consequence,  so  far 
as  the  decision  of  the  case  in  this  court  is  concerned,  the  record 
contains  evidence  flatly  contradictory  to  that  just  stated.  Involved, 
as  the  facts  are,  in  conflicting  testimony,  but  situated  as  it  is  con- 
ceded plaintiff  was,  it  could  hardly  be  expected  she  would  read 
the  paper  as  a  careful  business  man  would  or  ought  to  do  before 
signing  it.  The  omission,  under  the  circumstances,  to  read  the 
paper  signed  by  her  is  certainly  not  such  negligence  as  ought  to 
bar  her  from  asserting  the  truth  as  to  the  manner  in  which  it 
was  obtained  from  her.  Situated  as  she  was,  she  might  well 
be  excused  from  reading  a  paper  she  was  about  to  sign,  which, 
she  says,  she  was  told  was  a  receipt  for  the  sum  of  twenty  dollars, 
for  expenses.  Conceding  the  fact  to  be  well  found,  as  must  be 
done,  that  plaintiff  was  induced,  by  the  acts  of  the  agents  of  defend- 
ant, to  sign  the  paper,  under  the  belief  it  was  a  mere  receipt  for 
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expenses,  then  that  would  be  a  fraud  upon  her,  and  the  alleged 
release  would  constitute  no  bar  to  the  present  action. 

On  the  other  clause  of  the  instruction,  concerning  the  incapacity 
of  plaintiff  to  contract,  it  must  be  conceded  the  testimony  is  not 
as  full  as  it  is  upon  other  branches  of  the  case,  but  still  there  is 
enough  to  justify  the  court  in  submitting  that  phase  of  the  case 
to  the  jury,  as  was  done  by  the  seventh  charge.  It  is  to  be  re- 
membered the  accident  occurred  about  eight  o'clock  in  the  evening. 
Afterwards  plaintiff  was  placed  in  another  car,  and  continued 
on  her  journey  through  the  entire  night,  and  arrfved  at  Keokuk 
the  next  morning  about  nine  o'clock.  During  the  night  whiskey 
and  morphine  were  administered  to  her  at  frequent  intervals. 
Neither  tne  number  of  doses  nor  the  exact  quantity  of  each  that 
was  given  to  her  is  known  with  any  certainty.  The  testimony 
of  the  physicians  examined  js  not  satisfactory  or  harmonious  as  to 
the  effect  the  medicines  would  produce,  or  as  to  how  lon^  the 
effect  would  continue.  Indeed,  they  all  concur  that  could  not 
well  be  determined  unless  the  quantity  given  was  definitely  known. 
It  is  certain  the  shock  to  the  nervous  system  of  plaintiff  was  very 
great,  and  that,  with  the  effect  of  the  medicines,  might  have  had 
some  effect  on  ner  mental  condition.  It  was  while  she  was  in  that 
condition, — mentallvand  physically, — within  a  few  hours  after  her 
arrival  at  the  hotel  in  Keokuk,  after  a  ni^ht  of  most  intense  suffer- 
ing, that  had  certainly  not  passed  off,  that  she  was  approached  in 
her  private  room  by  defendant's  division  superintendent,  as  he 
says,  to  procure  a  settlement  of  any  cause  of  action  or  claim  she 
might  have  against  the  company.  This,  it  must  be  admitted,  was 
unseemly  haste,  and  whether  plaintiff  was  '^  incapacitated  to  con- 
tract," it  may  be  safely  said  she  was  in.no  condition  to  consider, 
with  any  degree  of  deliberation,  a  matter  so  grave  as  that  submitted 
to  her. 

But  another  view  may  be  taken.  It  is  not  necessary  the  court 
should  be  satisfied  the  hypothetical  case  stated  in  an  instruction  is 
fully  sustained  by  the  testimony  before  it  would  be  required  to 
submit  it  to  the  jury.  That  would  practically  include  the  services 
of  a  jury,  and  would  debar  a  party  of  the  constitutional  right  to 
have  his  cause  tried  by  a  jury.  Tlie  court  might  take  one  view  of 
the  evidence,  and  yet,  if  submitted,  a  jury  might  reach  a  different 
conclusion,  and  it  is  for  that  reason  a  party  has  the  right  to  have 
submitted  any  hypothetical  case  the  testimony  tends  to  sustain, 
otherwise  the  court  might  try  the  cause  without  the  intervention 
of  a  jury  in  the  first  instance.  But  that,  of  coui*se,  could  not  be 
done  over  objection  taken.  Even  positive  testimony  is  not  always 
required.  It  has  been  held  by  this  court,  in  cases  where  there 
was  no  direct  evidence  of  a  material  fact,  that  circumstances  proven 
from  wliich  the  fact  might  reasonably  be  inferred,  would  be  suf- 
ficient on  which  to  base  an  instruction.     It  was  so  ruled  in  Chi- 
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<si^,  BnrlingtoD  &  QniDcy  R.  R.  Co.  tr.  Grc^rj,  58  III.  273^  and 
also  in  Missouri  Farnace  Co.  v.  Abend,  107  ill.  44. 

After  a  most  carefnl  consideration,  no  error  is  perceived  in  the 
record  of  sufficient  gravity  to  warrant  a  reversal  oi  the  judgment, 
and  it  must  be  affirmed. 

Judgment  affirmed. 

ReleaM  of  Damages  for  Pertonal  Injuries  obtained  by  Fraud. — Whether 
•or  not  a  release  of  liability  for  damages  inflicted  through  the  fault  of  a  rail- 
road company  has  been  obtained  through  fraud  and  is  therefore  void  is  a 
question  for  the  jury.  Illinois  Central  R  R.  Co.  t),  Welch,  62  111.  188;  Bchults 
«.  Chicago  d;  N.  W.  R.  Co.,  44  Wise.  688;  Bussian  e.  Milwaukee,  L.  8.  <fe  W. 
R.  Co.,  10  Am.  &  £ng.  R.  R.  Cas.  716;  Kansas  City  A  Olathe  R.  R.  Co.  e. 
Hicks,  14  Am.  &  £ng.  R.  R.  Cas.  100. 

There  must  be  clear  and  indubitable  evidence  of  fraud  to  warrant  the  sub- 
inission  of  the  question  to  the  jury.  Pennsylvania  R.  R.  Co.  e.  Shay,  82 
Pa.  St.  198. 

Releases  obtained  during  Illness. — ^But  releases  procured  during  the  illness 
produced  by  the  injury  in  question  are  looked  upon  with  peculiar  suspicion. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Doyle,  18  Kans.  58 ;  Eagle  Packet  Co.  v,  Defries, 
IM  III.  598;  Bussian  e.  Milwaukee,  L.  8.  &  W.  R.  Co.,  10  Am.  &  £ng.  R.  R. 
Cas.  716;  Chicago  &  W.  D.  R.  Co.  v.  Mills,  11  Am.  <fe  £ng.  R.  R.  Cas.  128. 

Releases  witlK>ut  Assent  of  Counsel. — And  particular  suspicion  is  cast 
upon  releases  obtained  after  suit  brought  without  the  consent  or  knowledge 
of  the  plaintifTs  counsel.  Bussian  e.  Milwaukee,  L.  8.  &  W.  R  Co.,  10  Am. 
'A  Enfir.  R.  R.  Cas.  716.  But  see  Atchison,  T.  A  8.  F.  R.  Co.  e.  Johnson,  11 
Am.  ^Eng.  R.  R  Cas.  1. 


WiSTSBN  AND  AiLAimo  B.  B.  Co. 
Cirr  OF  Atlanta. 

(Adwmee  Oeue^  Georgia,    March  80,  1885.) 

When  a  municipality  is  obliged  to  respond  in  damages  to  a  person  injured 
by  a  defect  in  a  public  street,  which  defect  is  at  a  point  where  the  street  is 
used  as  the  right  of  way  of  a  railroad  and  is  caused  by  the  negligent  conduct 
of  the  agents  of  the  railroad  company,  who  are  bound  to  keep  the  street  in 
repair,  the  municipality  has  a  right  to  recover  from  the  railroad  company 
the  amount  paid  out  by  it. 

When  in  such  case  the  municipality  has  given  notice  to  the  railroad  com- 
pany to  appear  and  defend  but  it  has  failed  to  do  so,  the  judgment  obtained 
against  the  municipality  is  conclusive  as  to  the  right  of  the  injured  party  to 
recover  from  the  municipality  and  as  to  the  amount  which  the  municipality 
is  entitled  to  recover  from  the  railroad  company. 

In  case  of  a  suit  of  the  municipality  against  the  railroad  company  to  re- 
cover damages  in  such  case,  the  judgment  against  the  municipality  and  the 
notice  given  by  it  to  the  railroad  company  may  be  offered  in  evidence. 
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A  railroad  company  ufling  a  public  street  of  a  city  as  its  ri^ht  of  way  is 
bound  to  repair  street  crossings. 

Appeal  from  Fnlton  County. 

Montgomery  sued  the  city  of  Atlanta  for  an  injury  caused  by 
defective  liighway,  averring  that  certain  steps  on  Foundry  Street 
sidewalk  were  not  in  proper  condition.  Tlie  city  of  Atlanta  plead 
that  Montgomery  "was  not  injured  on  a  public  street  of  the  city, 
as  alleged,  but  he  was  injured  on  the  right  of  way  of  the  Western 
&  Atlantic  R.  R."  About  one  week  before  that  case  was 
tried,  and  one  day  before  the  case  was  set  down  for  trial,  the  city 
of  Atlanta,  through  its  attorney,  served  a  notice  on  the  railroad 
company,  by  serving  its  |ittorney,  the  purpose  being,  as  stated  in 
the  notice,  "  to  give  it  an  opportunity  to  appear  and  defend  said 
case,  as  the  city  would  hold  it  liable  over  for  any  verdict  or  judg- 
ment that  Montgomery  might  obtain  against  the  city." 

The  raih'oad  company  disregarded  the  notice,  and  did  not  in  any 
way  appear  or  defend.  The  record  shows  that  it  was  admitted  by 
counsel  for  the  plaintiff  that  tlie  defendant  did  not  come  in  and 
defend  in  the  suit  of  Montgomery  v.  City  of  Atlanta,  but  declined 
to  do  so." 

Montgomery  obtained  a  verdict  against  the  city  for  six  hundred 
dollars  and  costs,  which  was  paid  by  the  city. 

The  city  of  Atlanta  then  brought  suit  against  the  Western  & 
Atlantic  R.  R.  Co.  to  recover  back  the  money  so  paid,  together 
with  interests  and  costs.  On  the  trial,  the  record  in  the  Mont- 
gomery case  was  tendered  in  evidence,  and  also  the  notice  to  the 
railroad  company  to  come  in  and  defend.  These  were  admitted 
under  objection. 

Julius  L.  Brown  and  W.  D.  Ellis  for  plaintiff  in  error. 

W.  T.  Newman  and  E.  A.  Angier  for  defendant. 

Stewart,  J. — A  municipal  corporation,  having  the  care  and 
control  of  the  streets,  is  bound  to  see  that  they  are  Kept  safe  for  the 
passage  of  persons  and  property.  If  this  duty  be  neglected,  and 
one  should  be  injured  on  account  of  such  neglect,  the  corporation 
will  be  liable  for  the  damage  thus  sustained. 

If  the  injury  should  occur  in  a  street,  and  on  account  of  de- 
fects in  the  same,  and  if  the  street,  at  the  point  where  the  injury 
occurred,  was  used  as  a  right  of  way  of  a  railroad  company,  in  such 
case  the  municipal  corporation  would  have  a  remedy  against  the 
railroad  company  for  the  amount  which  it  had  been  compelled  to 
pay,  provided  it  be  shown  that  tjie  injury  resulted  from  the  negli- 
gent conduct  of  the  agents  of  the  company.  In  such  case,  the  com- 
pany would  be  allowed  to  show  that  it  was  under  no  obligation  to- 
keep  the  street  in  safe  condition  where  the  injury  occurred,  or  that 
it  was  not  the  fault  of  the  company  that  the  accident  happened,  or 
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that  both  the  agents  of  the  railroad  company  and  the  municipal 
corporation  were  at  fault. 

A  judgment  obtained  against  a  municipal  corporation  for  in- 
juries received  on  account  of  defects  in  a  street  caused  by  a  third 
person,  would,  in  a  suit  by  such  corporation,  brought  to  recover 
what  it  had  been  compellea  to  pay,  be  conclusive  as  to  the  right  of 
the  injured  party  to  recover  and  as  to  the  amount  which  the  muni- 
cipal corporation  would  be  entitled  to  recover,  notice  having  been 
given  to  such  third  person  of  the  pendency  of  tlie  suit,  and  that  h& 
^ould  appear  and  defend. 

The  record  of  the  suit  between  the  injured  party  and  the 
municipal  corporation  in  such  a  case  was  admissible  in  evidence, 
as  was  also  the  notice  given  by  the  city  to  the  railroad  company  of 
the  pendency  of  the  suit,  and  requesting  the  company  to  appear 
and  defend.     2  Black  (U.  S.),  418;  4  Wall.  657. 

In  such  a  case,  there  was  no  error  in  giving  in  charge  §§  706, 
707  of  the  Code.  The  reason  of  those  sections  applies  more^ 
strongly  to  the  necessity  for  keeping  in  repair  street  crossings  in 
cities  and  towns. 

The  charge  of  the  court  was  in  substantial  accord  with  the 
principles  stated  above,  except  that  the  jury  might  have  been  led 
to  believe  that  the  record  of  the  case  of  the  injured  party  against 
the  city  was  conclusive  against  the  railroad  company  for  all  pur- 
poses; while  it  should  have  been  restricted,  ana  the  jury  should 
nave  been  informed  for  what  purposes  and  to  what  extent  the  judg- 
ment against  the  city  was  conclusive,  and  as  to  the  nature  of  the 
defenses  which  the  conipany  could  set  up  against  the  former  judg- 
ment. 

Judgment  reversed. 

Municipality  held  Liable  for  Defect  in  Street  may  Sue  Party  through 
whose  Fault  Defect  Occurred. — When  a  municipality  is  held  liable  in  dam- 
ages for  a  personal  injury  occasioned  by  a  defect  or  obstruction  in  a  street 
which  has  been  caused  by  a  third  person,  it  has  a  remedy  over  against  such 
third  person.  Chicago  v,  Robbins,  2  Black,  418;  Robbins  v,  Chicago,  4 
Wall.  657;  Lowell  v.  Short,  4  Cush.  275;  Milford  v,  Holbrook,  9  Allen,  17; 
Boston  0.  Worthington,  10  Gray,  490;  Woburn  v.  Henshaw,  101  Mass.  193; 
West  Boylston  v.  Mason,  102  Mass.  841;  Westfield  v.  Mayo,  122  Mass.  100; 
Norwich  «.  Breed,  80  Conn.  855;  Littleton  v.  Richardson,  34  N.  H.  179; 
Rochester  v.  Montgomery,  72  N.  T.  65;  Portland  v,  Richardson,  54  Me.  46; 
First  Nat.  Bank,  v.  Village  of  Port  Jervis,  96  N.  Y.  550;  s.  c,  6  Am.  &  Eng. 
Corp.  Cas.  233. 

Cases  in  which  Railroad  Company  held  Liable. — In  the  following  cases 
the  principles  above  laid  down  have  been  applied  as  in  the  principal  case 
where  obstructions  or  defects  in  public  streets  have  been  caused  by  the  fault 
of  araiboad  company.  Lowell  v.  Boston  &  Lowell  R.  Corp.,  23  Pick.  24; 
Woburn  e.  Boston  &  Lowell  R.  Corp.,  109  Mass.  283;  Veazie  v.  Penobscot  R. 
Co.,  49  Me.  119 ;  Brooklyn  t>.  Brooklyn  City  R.  Co. ,  47  N.  Y.  475 ;  District  of 
Columbia  v.  Baltimore  &  Potomac  R.  Co.,  4  Am.  &  Eng.  R.  R.  Cas.  179. 

Conclusiveness  of  Judgment. — When  notice  has  been  given  by  the  muni- 
dpality  to  the  party  actually  in  fault  to  come  in  and  defend  and  he  fails  to> 
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•do  80,  the  judgment  is  cooclusiye  upon  him  u  to  the  liability  of  the  muiiici- 

Sility  and  the  extent  of  such  liability.  Portland  «.  Richardson,  54  Mar  46 ; 
oston  «.  Worthington,  10  Gray,  496;  Milford  e.  Holbrook,  9  Allen,  17; 
Westfield  «.  Mayo,  122  Mass.  100;  Rochester  e.  Montgomery,  72  N.  Y.  65; 
Yeazie  t,  Penobscot  R.  Co.,  49  Me.  119;  District  of  Columbia  v.  Baltimore 
^  Potomac  R.  Co.,  4  Am.  <fe  Eng.  R.  R.  Cas.  179;  First  Nat.  Bank  «.  Village 
of  Port  Jenris,  96  N.  Y.  550;  s.  c,  6  Am.  <fe  Eng.  Corp.  Cas.  288. 

Damages. — ^The  damages  recoverable  by  the  municipality  comprise  the 
judgment  with  interest  and  also  all  costs  and  expenses  incurred,  including 
a  reasonable  counsel-fee.  Westfield  v.  Mayo,  122  Mass.  100;  Yeasie  «. 
Penobscot  R.  Co.,  49  Me.  119;  Ottumwa  9,  Parks^  48  Iowa,  119. 
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V. 

Mabtin. 

(14  yara$ka  BeparU,  295.) 

A  railroad  company  is  entitled  to  the  exclusiye  use  of  its  grounds,  except 
at  lawful  crossings  of  public  and  private  ways.  It  is  not  bound  to  guard 
gainst  accidents  at  the  crossing  of  an  old,  abandoned  way  which  waa  never 
legally  laid  out. 

Ebrob  to  the  district  oonrt  for  Lancaster  Oonnty,  where,  upon  a 
trial  befoi-e  Pound,  J.,  the  defendant  in  error  had  recovered  a  judg- 
ment for  $8500  on  account  of  injuries  received  in  the  manner 
fitated  in  the  opinion. 

A.  J.  Poppleton  and  J.  M.  Thnrston,  for  plaintiff  in  error, 
cited  :  1  Tliompson  on  Negligence,  361 ;  Blyth  v,  Topbam,  Cro. 
Jac.  158 ;  Bush  v.  Brainard,  1  Cowen,  78 ;  fiowland  v.  Vincent, 
10  Mete.  373 ;  Houmel  v.  Smyth,  7  C.  B.  (new  series)  781 ;  Binks 
^.  Rdlroad  Co.,  Best  &  S.  244 ;  Hardcastle  v.  Railroad  Co.,  4 
Hurl&N.  67;  Vale  i?.  Bliss,  50  Barb.  858;  Robbins  v.  Jones, 
15  C.  B.  (N.  S.)  221 ;  Graralich  v,  Wurst,  86  Pa.  St.  74. 

Lamb,  Billingsley  &  Lambertson  for  defendant  in  error. 

The  road  was  a  legal  highway  by  force  of  sec.  2477  Rev.  Stat. 
XJ.  S.  Flint  V.  Gordon,  41  Mich.  428.  Railroads  are  liable  for 
excavating  into  any  travelled  way  or  thoroughfare  unless  the  same 
is  protected  and  guarded.  Gen.  Stat.,  §  101,  p.  198.  A  railroad 
company  that  cuts  into  a  highway  or  thorougnfare,  where  people 
are  constantly  passing  and  Iiave  been  accustomed  to  pass  and  re- 
pass for  years,  is  bound  to  either  warn  tlie  traveller,  divert  the  road, 
or  guard  the  excavation,  whetlier  said  highway  be  legal  or  not 
The  maxim,  sic  utere  i/uo  ut  alienurri  non  Uedas^  applies  with  full 
force.  Potter  v,  Bumell,  20  Ohio  St.  151 ;  Vesev  v.  Railway 
Co.,  49  Me.  119 ;  Wharton  on  Negligence,  §  819 ;  Thompson  on 
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N^Iigenoe,  §§  848,  844 ;  Atlanta  R.  R  v.  Wood,  48  Ga,  668 ; 
Jndson  t^.  R  R,  29  Conn.  488;  Com.  t;.  R  R,  27  Penn.  St. 
839. 

Lake,  Ch.  J. — A  coDsideration  of  the  character  of  the  excava- 
tion into  which  the  defendant  in  error  fell  and  receired  his  injury, 
and  of  the  road  along  which  he  was  travelling  at  the  time,  will  effect* 
nalij  dispose  of  the  case ;  and  to  these  matters  we  shall  confine 
most  that  we  have  to  say. 

The  petition  charges  in  substance,  as  cause  of  complaint,  that 
the  railroad  company  had  dug  and  left  unguarded  *'  a  ceep,  wide,, 
and  dangerous  ditch  and  excavation,"  across  a  '^  public  road  and 
highway,"  which  was  "usually  travelled  by  the  public,  .  .  . 
between  Raymond  and  Valparaiso,  in  Lancaster  County,  into  which 
the  defendant  in  error  drove  his  heavily  loaded  wagon,  which  was 
thus  upeet,  and  the  injury  complained  of  caused.  It  appears  that 
the  ditch  or  excavation  was  mace  during  the  fall  of  1879,  and  the 
injury  occurred  in  March,  1880. 

The  evidence  shows  that  this  excavation  was  made  within  the 
right  of  way  of  the  railroad  company,  in  grading  its  track,  which 
appears  to  have  been  done  in  all  respects  in  the  usual  manner  of 
such  work.  Indeed,  there  is  an  entire  want  of  evidence  tending 
to  show  anything  unusual  in  the  work,  or  distinguishable  from  the 
ordinary  methoos  of  railroad  grades  in  similar  localities.  There 
was  nothing,  therefore,  in  the  characters  of  the  excavation,  or  iu 
the  act  of  making  it,  which  can  render  the  company  liable  to  the 
charge  of  wrong-doing,  or  of  which  any  one  can  rightly  complain. 
Within  its  right  of  way  a  railroad  company  doubtless  has  the  right 
to  make  such  ditches  and  excavations  as  may  be  necessary  or  proper 
in  constructing  its  road,  due  regard  being  had  for  the  riguts  of 
others.  And  this  leads  us  to  the  inquiry  ox  whether  there  was  any 
want  of  such  regard  in  leavuig  the  excavation  '^  open,  exposed,  and 
unguarded." 

It  is  shown  conclusively  that  where  Martin  was  travelling  when 
he  was  injured,  was  not  along  a  legal  highway.  It  had  neither 
been  laid  out,  nor  in  any  way  recognized  by  the  county  authorities 
as  such.  It  was  merely  a  permissive  way,  consisting  in  some 
places  of  one,  and  in  others  of  several  tracks,  adopted  by  travel, 
and  used  for  several  years  before  the  construction  of  the  railroad. 
For  quite  a  distance  tnese  tracks  ran  almost  parallel  with  the  rail- 
road, which,  near  where  the  accident  occurred,  actually  cut  into 
and  across  them,  so  that  travel  had  been  forced  to  go  futher  west- 
ward upon  the  prairie,  where  there  was  ample  room,  until  the 
public  road  was  reached  a  short  distance  above.  In  the  darkness 
of  the  night  Martin  had  the  misforttme  to  follow  one  of  these  aban- 
doned tracks,  which  at  this  point  had  not  been  used  for  several 
months,  and  thus  ran  his  wa^n  upon  the  railroad  right  of  way. 
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and  into  the  excavation.  It  is  conceded  that  the  railroad  company 
had  erected  no  guard  or  barrier  to  prevent  persons  from  driving 
upon  its  right  of  way,  or  from  falling  into  these  excavations,  ana 
that  it  had  made  no  crossing  for  teams  where  the  railroad  cut 
through  these  old  tracks.  Do  these  omissions  render  the  company 
^ilty  of  negligence  in  its  duty  to  the  public,  and  liable  to  Martin 
for  his  loss?  No  case  has  been  cited  by  counsel  which  would  sup- 
port  us  in  so  holding,  and  we  are  of  opinion  that  they  do  not. 

As  before  suggested,  the  company,  in  doing  what  it  did,  was  in 
the  lawful  use  of  its  own  property.  A  railtoad  company  is  en- 
titled to  the  exclusive  use  of  its  grounds,  ^'except  at  lawful  cross- 
ings of  public  and  private  ways."  Pierce  on  Railroads,  402. 
Wliei:e  the  accident  happened  there  waa  neither  a  public  nor  private 
way.  It  is  true  tliat  after  the  grading  for  the  railroad,  in  October 
and  November,  1879,  by  which  the  course  of  ti^avel  was  necessarily 
interrupted  and  changed,  it  had  to  some  extent  continued  to  follow 
alongside  of,  and  near  or  upon  the  company's  right  of  way,  al- 
though a  convenient  public  road  had  been  laid  out  and  opened  to 
travel  in  the  vicinity.  But  for  this  continuation  of  travel  along 
and  upon  its  right  of  way,  the  railroad  company  was  nowise  re- 
fiponsible.  Not  only  had  it  done  nothing  to  invite  it  to  go  there, 
but  it  had  done  all  that  the  law  required  of  it  in  the  matter  of  pro- 
viding suitable  crossings  at  all  public  roadways  passing  over  its  track. 
Actionable  negligence  is  said  to  involve  the  breach  of  a  legal  duty. 
Pierce  on  Railroads,  310.  Here,  as  we  have  shown,  there  was  no 
breach  of  legal  duty,  for  the  company  was  in  the  legitimate  use  of 
its  own  property,  and  was  under  no  obligations  to  care  for  the 
safety  of  those  who  voluntarily  or  negligently  went  upon  its  right 
of  way  at  the  place  where  the  accident  to  the  defendant  in  error 
happened.  1  Thompson  on  Negligence,  361 ;  Bush  v.  Brainard,  1 
Cowen,  78 ;  Howland  v.  Vincent,  10  Met.  371 ;  Clary  v.  The 
Burlington  &  Missouri  R.  R.  Co.,  14  Neb.  232. 

In  irittsburg,  etc.,  R.  W.  Co.  v.  Bingham,  Admrx.,  29  Ohio 
St.  364,  it  is  said  of  the  principle  governing  this  case,  that  it  "  rec- 
ognizes the  right  of  the  owner  of  real  property  to  the  exclusive  use 
and  enjoyment  of  the  same,  without  liability  to  others  for  injuries 
occasioned  by  its  unsafe  condition  where  the  person  receiving  the 
injury  was  not  in  or  near  the  place  of  danger  by  lawful  right,  and 
where  such  owner  assumed  no  responsibility  for  his  safety  by  in- 
viting him  there  without  giving  him  notice  of  the  existence  or  im- 
minence of  the  peril  to  be  avoided.  In  such  cases  the  maxim,  sic 
utere  1/uo  iit  alienum  non  Icedas^  is  in  no  sense  infringed.  Where 
no  right  has  been  invaded,  although  one  may  have  injured  an- 
other, no  liability  has  been  incurred."  We  think  this  rule,  so 
clearly  expressed,  ia  entirely  applicable  to  the  facts  of  this  case, 
and  that  under  it  none  of  the  acts  of  the  railroad  company,  either 
of  commission  or  of  omission,  amounts  to  actionable  negligence. 
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Id  making  tlie  excavation,  which  was  several  feet  within  its  right 
of  way,  DO  right  of  the  pnblic,  or  of  Martin,  was  in  the  least  de- 
gree trenclied  upon,  for  tiiere  that  of  the  company  was  exclusive. 

Od  a  careful  examination  of  the  evidence,  we  are  of  the  opinioD 
that  it  makes  no  case  for  a  recovery  of  damages.  The  judgment 
must  be  reversed  and  a  new  trial  awarded. 

Beversed  and  remanded. 

Crossings  of  Highways  not  regularly  Laid  Out  or  Opened. — In  order  to 
hold  the  railroad  company  strictly  to  all  the  duties  imposed  upon  it  as  to 
the  management  of  its  trains  upon  approaching  a  highway  crossing,  it  is 
only  necessary  that  the  highway  should  be  in  ordinary  public  use.  It  need 
not  have  been  duly  dedicated  or  located  by  law.  Well  v.  Portland,  etc.,  R. 
Co.,  57  Me.  117;  Sweeny  «.  Old  Colony  &  Newport  R.  Co.,  10  Allen, 
(Mass.).  868;  Pittoburgh,  etc.,  K.  Co.  v.  Dunn,  66  Pa.  St.  280;  Belanyo. 
Milwaukee,  etc.,  R  Co.,  83  Wise.  67;  Philadelphia  &  B.  R.  Co.  e.  Trout- 
man,  6  Am.  &  £ng.  R.  R.  Cas.  117;  International  &  St.  N.  R.  Co.  v.  Jordan, 
10  Am.  &  Eng.  R.  R.  Cas.  801 ;  Barry  v.  New  York  Central  &  H.  R.  R.  Co., 
18  Am.  &  Eng.  R.  R.  Cas.  615. 

But  until  the  highway  has  actually  been  opened  to  the  public,  there  is  no 
such  duty.     Cordell  v.  New  York  Central  &  H.  R.  R.  Co.,  64  N.  Y.  585. 

In  some  cases  the  statutory  duties  of  the  railroad  company  at  crossings  is 
not  held  to  exist  in  the  case  of  roads  opened  after  the  construction  of  the 
railroad  track  until  they  are  duly  established  as  a  public  rond  under  the  law. 
International  &  St.  N.  R.  Co.  v.  Jordan,  10  Am.  &  Eng.  R.  R.  Cas.  301. 

Duty  of  Company  as  to  Crossing  Private  Ways. — The  general  rule  is  that 
railroad  companies  need  not  give  a  signal  on  approaching  the  crossing  of  a 
private  right  of  way.  Johnson^s  Admr.  e.  Louisville  &  N.  R.  Co.,  13  Am. 
&  Eng.  R.  R.  Cas.  628.  But  if  the  train  is  approaching  at  a  high  rate  of 
speed,  it  is  a  question  for  the  jury  whether  the  company  is  not  in  such  case 
lK>und  to  give  a  signal.  Thomas  v.  Delaware,  etc.,  R.  R.  Co.,  8  Fed.  Rep. 
728.  Railroad  companies  must  fence  the  track  at  the  crossing  of  a  private 
right  of  way.  Indianapolis,  etc.,  R.  Co.  v.  Leamon,  18  Ind.  178;  Indianapo- 
lis, etc.,  R.  R.  Co.  e.  Thomas,  11  Am.  &  Eng.  R.  R.  Cas.  491.  But  not  if 
such  private  ways  are  laid  out  m  accordance  with  statutory  provisions.  In- 
dianapolis, etc.,  R.  R.  Co.  V.  Lowe,  29  Ind.  545.  As  to  the  care  required  on 
the  part  of  the  company  in  passing  a  private  right  of  way,  see  O  Connor  v. 
Boston  A  L.  R.  Corp.,  185  Mass.  852;  s.  c,  15  Aip.  &  Eng.  R.R.  Cas.  862. 


Pbabt 
V. 

Oband  Tbunk  Ey.  Co. 

(10  Ontario  Appeal  BeporU,  191.) 

The  deceased,  who  was  well  ac(]uainted  with  the  locality,  while  driving 
along  a  road  running  in  the  same  direction  as  and  crossing  the  railway,  was 
killed  at  the  crossing  by  a  locomotive,  not  a  regular  train.  The  jury  found 
that  the  engine  was  going  unusually  fast;  that  the  whistle  was  sounded  at 
another  crossing,  three  fifths  of  a  mile  off,  but  was  not  continued ;  and  that 
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deceased  was  not  guilty  of  contributory  negligenoe.  EM,  that  the  case  had 
been  fairly  submitted  to  the  jury,  and  that  the  oourt  would  not  disturb  the 
yerdiet. 

Thi3  was  an  appeal  by  the  defendants  from  a  judgment  of  the 
Common  Pleas  Division,  discharging  a  rale  nisi  to  set  aside  a 
verdict  entered  for  tlie  plaintiff,  the  administratrix  of  the  late 
William  Peart,  who  was  accidentally  killed  while  attempting  to 
cross  the  railway  of  the  defendants,  near  the  village  ox  Cains- 
ville  in  the  county  of  Bi'ant,  by  a  locomotive  then  under  the 
management  of  the  servants  of  the  company.  The  circumstances 
under  which  the  accident  happened  are  fully  stated  in  the  judg- 
ments of  the  Court  below,  and  on  the  present  appeal. 

On  discliarging  the  rule  nisi,  the  following  judgments  were 
given  by  the  Divisional  Court. 

Q-ALT,  J. — This  was  an  action  tried  before  Burton,  J.  A.,  at 
Brantford,  brought  by  the  plaintiff  to  recover  damages  for  the 
death  of  her  husband,  who  was  killed  on  the  track  of  the  defend- 
ants on  the  evening  of  the  3d  of  April.  At  the  conclusion  of 
the  evidence  and  the  charge,  the  learned  judge  submitted  several 
questions  to  the  jury,  which,  with  the  answers,  ai'e  as  follows : 

Ist.  "Were  the  Railway  Company  or  their  servants  guilty  of 
negligence  in  not  ringing  the  bell  as  required  by  law  before  reach- 
ing the  crossing  where  the  accident  happened  ?    Answer — Yes. 

2d.  Did  thev  sound  the  whistle  before  reaching  this  crossing, 
and  if  so,  at  what  distance  from  this  crossing  was  it  first  sounded? 
Answer — Sounded  the  whistle  before  reaching  the  first  or  Lossing 
crossing. 

It  may  be  remarked  that  this  crossing  is  at  a  distance  of  about 
three  fifths  of  a  mile  from  the  crossing  where  the  accident  hap- 
pened, that  is  to  say,  more  than  twice  the  distance  required  by 
law. 

8d.  If  the  whistle  was  in  vour  opinion  sounded  and  the  bell 
rung  at  all,  did  the  company's  servants  so  sound  tlie  whistle  or 
ring  the  bell  continuously  or  at  short  intervals  until  the  engine 
crossed  the  road  where  the  accident  happened  ?     Answer — No. 

4th.  Did  the  injury  to  deceased  occur  in  consequence  of  any 
neglect  of  the  company  ?  If  so,  what  was  the  neglect  or  omission 
which  in  your  opinion  caused  the  injury  ?     Answer — Yes. 

5th.  At  what  rate  of  speed  was  the  engine  going  ?  Answer — 
Unusually  fast. 

6th.  Could  the  deceased,  if  he  had  used  ordinary  dUigenoe, 
have  seen  the  engine  in  time  to  avoid  a  collision  ?    Answer — ISo, 

7th.  Was  the  deceased,  in  vour  opinion,  guilty  of  any  want  of 
ordinary  care  and  diligence  which  contributed  to  Uie  accident;  if 
so,  state  in  what  respect  ?    Answer — ^No. 

The  jury  then  rendered  a  verdict  for  plaintiff.    At  the  last 
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Michaelmas  sittings,  Bethune,  Q.C.,  gave  notice  of  motion,  and 
also  obtained  a  rule  nisi  calling  on  tlie  plaintiflE  to  show  cause  why 
the  verdict  of  the  jury  should  not  be  set  aside  and  a  judgment 
entered  for  defendants,  or  a  nonsuit  entered,  on  the  ground  that 
the  said  verdict  is  against  law  and  evidence,  and  on  the  ground  of 
contributory  negligence  on  the  part  of  the  deceased  in  attempting  to 
cross  the  railway  track  in  the  face  of  the  apiiroaching  locomotive. 

This  rule  was  argued  by  Bethune,  Q.C.,  for  defendant,  and 
cause  shown  by  Yan  Norman,  Q.C.,  for  plaintijff. 

The  jurv  have  in  this  case  found  every  issue  for  plaintiff.  In 
Tyson  r.  The  Grand  Trunk  Ry.  Co.,  20  IT.  C.  R.  256,  which 
was  an  action  brought  for  the  same  neglect  of  duty  as  that  now 
complained  of,  the  late  Sir  John  Robinson,  C.J.,  in  giving  judg- 
ment says :  "  The  neglect  complained  of  was  that  defendnnts'  ser- 
vants omitted  to  ring  a  bell  or  sound  a  whistle  until  within  twenty- 
four  or  twenty-iive  rods  of  the  crossing,  instead  of  giving  the 
signal  at  the  distance  of  eighty  rods,  as  the  law  requires.  The 
plaintifTs  complaint  of  omission  in  this  respect  was  abundantly 
supported  by  evidence.  On  the  other  hand,  the  defendants'  con* 
dnctor  in  charge  of  the  train,  the  engine  driver  and  the  baggage- 
roan,  all  swore  positively  that  the  wlristle  wap  sounded  before  tlie 
train  got  within  eighty  rods  of  the  crossing.  The  evidence  was  so 
contradictory  that  the  jury  had  to  determine  on  wjiich  side  the 
evidence  preponderated.  We  think  we  cannot  find  fault  with 
their  verdict.  We  certainly  cannot  feel  satisfied  that  it  was  wrong. 
The  evidence  was  of  that  character  that  a  verdict  given  either 
way  ought  to  settle  that  question  of  fact.  We  mean  as  to  whether 
the  proper  signals  were  given  in  time." 

Tlie  loregoing  judgment  is  in  accordance  with  the  evidence  and 
the  findings  in  tJie  case  now  before  us.  There  could  not  be  a 
stronger  case  than  the  present,  unless  we  were  prepared  to  hold 
that  no  verdict  can  be  upheld  when  contradicted  by  the  testi- 
mony of  the  engine  driver  and  the  fireman.  Two  of  the  wit- 
nesses for  the  plaintiff  were  young  girls  who  were  standing  by 
the  track  when  the  engine  passed,  and  were  some  two  hundred 
yards  from  where  the  accident  happened,  and  one  of  whom  actually 
saw  the  collision,  and  they  both  swear  positively  that  no  bell  was 
rung  or  whistle  sounded.  Their  evidence  is  supported  by  a  great 
number  of  other  witnesses.  So  far,  then,  as  the  rule  complains 
that  the  verdict  is  against  evidence,  it  must  be  discharged.  The 
learned  counsel  for  the  defendants,  both  at  the  trial  and  on  the 
argument  before  us,  contended  strongly  that  the  deceased  had  been 
guilty  of  contributory  negligence  in  attempting  to  cross  the  track 
without  looking  for  the  engine,  and  that  therefore  the  plaintiff 
could  not  recover.  We  have  read  the  learned  judge's  charge,  and 
think  that  he  called  the  attention  of  the  jaiy  particularly  to  this 
19  A.  &  E.  R  Oa8.^16 
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qaeetioi),  and  that  no  objection  can  be  taken  to  it,  and  the  jarj  in 
answer  to  liis  qaestion,  specially  directed  to  it,  have  found  that  the 
deceased  was  not  gnilty  of  contributory  negligence. 

The  deceased  was  on  his  way  home  on  tue  evening  in  question, 
driving  along  a  road  which  runs  in  the  same  direction  as  the  rail- 
way, and  crosses  it  at  such  an  angle  as  would  not  necessitate  the 
driver  turning  his  head.  The  horse,  according  to  the  evidence  of 
one  of  the  defendants'  witnesses,  was  a  good,  gentle  free  horse 
after  it  was  broken ;  he  was  a  little  stubborn ;  when  he  was  broken 
he  got  over  that. 

We  had  occasion  to  review  all  the  cases  bearing  on  this  subject 
in  the  case  of  Miller  v.  The  Grand  Trunk  Ry.  Co.,  25  C.  P.  389, 
80  it  is  unnecessary  to  do  more  than  refer  to  that  as  showing  what 
we  consider  the  law  to  be  as  respects  what  is  the  duty  of  persons 
in  crossing  railway  tracks.  In  the  case  now  before  us,  it  appears 
that  the  injury  was  not  occasioned  by  one  of  the  i;egnlar  trains, 
but  by  a  locomotive  which  was  being  driven  to  Fort  Erie.  There 
was  therefore  no  reason  for  the  deceased  to  expect  a  train  to  be 
passing  at  that  hour,  and  there  was  a  greater  responsibility  on  the 
part  of  the  servants  of  the  defendants  to  ring  the  bell  or  sound 
the  whistle,  neither  of  which  was  done.  The  train  was  also  beinff 
driven  at  a  hi^h  rate  of  speed;  the  deceased  in  crossing  the  tracl 
would  from  the  direction  of  the  road  drive  straight  on  ;  there  was 
no  necessity  for  his  looking  either  to  the  right  or  left,  and  as  the 
train  was  going  in  the  same  direction  there  was  no  warning  what- 
ever given  to  the  unfortunate  man.  Unless  we  were  to  hold  that 
it  is  imperative  on  a  man  to  stop  before  he  attempts  to  cross  a  rail- 
way we  cannot  find  fault  with  the  finding  of  the  jiiry  in  this  case. 

To  quote  s^in  from  the  language  of  Sir  John  Kobinson,  in  Ty- 
son's Case :  '^  These  cases  of  collision  on  railways  are  among  the  most 
nnsatisfactory  that  juries  have  to  deal  with  from  the  difficnlty  of 

fetting  at  the  real  lacts.  On  the  one  hand,  when  the  signals  have 
een  properly  given,  it  seems  generally  possible  to  find  persons 
who,  having  been  either  in  or  near  the  train,  are  ready  to  give 
evidence  that  they  heard  no  bell  or  whistle,  and  this  may  well  have 
happened  from  their  not  thinking  of  it  at  that  moment  and  so  not 
noticing  the  signals.  And,  on  the  other  hand,  there  is,  we  must 
say,  too  much  reason  to  fear  that  neglect  to  give  the  signals  at  the 
proper  time  and  to  continue  them  as  they  proceed  to  Uie  crossinjj 
IS  a  matter  of  very  common  occurrence ;  so  much  so  as  to  make  it 
incumbent  on  railway  companies,  for  their  own  sakes,  to  be  most 
earnest  with  their  servants  upon  that  point." 

OsLEB,  J. — The  jury  might  have  found  for  the  defendants,  and 
guch  a  finding  would  not  have  been  disturbed,  but  as  they  have 
taken  the  more  favorable  view  of  the  plaintifi's  case  after  hearing 
all  the  evidence,  I  cannot  say  that  the  evidence  so  strongly  prepon- 
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derates  in  the  defendants'  favor  as  to  justify  the  Courf  in  setting 
tfide  the  verdict. 

On  the  qnestion  of  contributory  negligence  the  case  was  sent  to 
ike  jnry  with  a  direction  that  could  not  be  complained  of,  nor  look- 
ing at  all  the  circumstances  would  I  venture  to  say  that  they  did 
not  come  to  the  right  conclusion. 

So  long  as  the  Company  content  themselves  with  relying  upon 
servants  who  may  be  careless  or  forgetf  nl,  instead  of  empoying 
SDcfa  means  as  science  may  suggest,  e.g.,  by  automatic  bells,  etc., 
forgiving  the  warning  prescribed  by  law,  they  may  expect  to  find 
jorieB  taking  that  view  of  the  evidence  which  is  most  unfavorable 
to  them,  nor  am  I  prepared  to  say  that  as  a  rule  juries  have  been 
wrong  in  doing  so. 

Wilson,  C.J.,  concurred. 

Bethane,  Q.C.,  for  the  appellants. 

YanNorman,  Q.C.,  for  the  respondent. 

Haoabtt,  0.  J.  O. — ^A  careful  examination  of  the  evidence  in 
this  case  brings  me  to  the  conclusion  that  there  is  no  ground  for 
the  interference  of  tliis  Court. 

NnmerouB  cases  have  been  before  our  Courts  involving  the  same 
disputed  questions,  as  to  whether  or  no  the  signals  prescribed  by 
law  were  given  by  the  railway  trains. 

I  mnst  say  that  I  do  not  just  now  remember  one  in  which  the 
absence  of  such  signals  was  sworn  to  with  more  distinctness  than 
io  the  case  bef  oi^  us.  The  evidence  of  the  driver  and  fireman  was 
express  in  favor  of  the  defendants. 

The  testimony  of  such  witnesses  for  the  plaintiff  as  Dickinson, 
Everett,  Dick,  IHte,  and  especially  T.  Stuart,  was  certainly  more 
satisfactory  than  the  statements  we  often  hear  as  to  witnesses  not 
noticing  the  using  of  the  signals.  Several  others  corroborated  the 
evidence  of  these  witnesses  named. 

It  is  difficult  to  read  the  whole  of  the  testimony  without  feeling 
that  the  finding. of  the  jury  on  this  branch  of  the  case  was  probably 
ri?ht  The  learned  Judge  who  tried  the  case  is  not  dissatisfied 
with  the  finding,  having  Bad  the  advantage  of  seeing  all  the  wit- 
nesses. The  defendants  certainly  cannot  complain  of  his  charge, 
which  very  fully  and  fairly  presented  for  their  consideration  all  the 
evidence  a"nd  arguments  oi  the  defendants  in  support  of  the'ir  con- 
tention, first,  that  they  were  guilty  of  no  negligence,  and,  secondly, 
as  to  the  alleged  contributoiy  negligence  oi  the  deceased. 

I  think  it  would  have  been  impossible  to  uphold  a  nonsuit  in 
snch  a  case. 

Mr.  Bcthune,  at  the  close  of  plaintiff's  case,  did  not  feel  justified 
ill  ai^king  for  it,  but  when  the  evidence  on  both  sides  had  been 
h<»ard,  he  urged  that  there  was  no  case  to  go  to  a  jury  to  show  the 
signals  were  not  given — no  evidence  that  could  prevail  against  the 
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positive  evidence  on  the  part  of  defendants:  2,  tliat  deceased  was 
guilty  of  contributory  negligence. 

Both  these  questions  were  for  the  jury,  and  were  very  fairly  left 
to  them. 

I  do  not  see  how  we  can  say  that  they  were  not  properly  an- 
swered. 

Great  stress  was  laid  in  the  argument  on  the  late  case  of  Davey 
V,  London  &  Southwestern  Rj.  Co.,  just  reported  in  11  Q.  B.  D^ 
213,  where  the  majority  of  the  Court,  Lord  Coleridge,  and  Den- 
man,  JJ.  (Manisty,  J.,  not  assenting),  held  that  the  nonsuit  entered 
at  the  trial  was  right  on  the  ground  that  the  undisputed  facts  of 
the  case  showed  tliere  was  no  negligence  on  the  part  of  defendants^ 
and  that  the  plaintifiE's  own  want  of  caution  was  the  sole  cause  of 
the  accident. 

The  plaintiflE  sued  for  injuries  sustained  at  a  level  crossing.  He 
stated  that  before  crossing  he  looked  to  the  right  along  the  down 
line,  but  he  admitted  he  did  not  look  to  the  left  along  the  up  line, 
and  that  if  he  had  looked  he  must  iiave  seen  the  train  coming. 

The  Court  held  there  was  no  duty  imposed  on  the  defendants 
which  was  shown  to  have  been  neglected,  and  that  the  plaintiff  waa 
the  sole  cause  of  the  accident  to  himself. 

In  appeal,  12  Q.  B.  D.  70,  Brett,  M.  R.,  and  3owen,  L.  J.,  up- 
held the  decision  (Baggallay,  L.  J  ,  dissenting).  They  considered 
that  the  plaintiff  "  did  give  evidence,  though  not  strong  evidence, 
of  negligence  of  the  defendants,  which  the  jury  would  have  been 
justified  in  saying  was  in  part  at  least  the  cause  of  the  accident" 
(p.  71). 

But  the  plaintiff  had  admitted  that  if  he  had  looked  to  the  left 
up  the  line  he  must  have  seen  the  train  coming  therefrom ;  and  the 
Master  of  the  Rolls  said,  p.  72:  ^'It  seems  to  me  impossible  for 
any  reasonable  person  to  say  otherwise  than  that  he  ought  not  ta 
have  crossed  then.  .  .  .  The  plaintiff  himself  showed,  by  un- 
contradicted evidence,  that  he  had  omitted  to  do  what  any  reasona- 
able  man  would  have  done,  and  had  therefore  been  guilty  of  negli- 
gence." 

The  judgment  of  Baggallay,  L.  J.,  and  his  reference  to  Slatterv 
V.  Dublin  &  Wicklow  Ry,  Co.,  3  App.  Cas.  1165,  are  well 
worthy  of  consideration. 

If  this  case  stands  unchallenged  it  will  probably  revive  the  con- 
troversy which  lasted  so  long,  as  to  the  respective  functions  of 
Judsre  and  jury. 

We  have  seen  a  note  of  a  case,  Wright  v.  Midland  Ry.  Co., 
L.  Tim.es,  12th  July,  1884,  p.  195,  which  will  increase  the  mate- 
rials for  discussion. 

But  giving  the  fullest  effect  to  Davey^s  case,  it  cannot  govern 
the  case  before  us.  We  have  no  such  evidence  as  the  plain tiff^ 
there  gave  against  himself.    It  is  mei*e  conjecture  in  our  case 
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vrhetlier  the  deceased  did  or  did  not  look  up  or  down  the  line,  or 
whether  lie  heard  or  did  not  hear,  or  tried  to  hear  the  ordinary  sig- 
nals that  he  had  a  right  to  expect.  It  was  a  fair  argument  on  de- 
fendants' part  that  the  jnrj  sliould  infer  from  the  evidence  that  he 
did  not  look  or  he  did  not  listen  to  hear  signals.  But  it  was  wholly 
a  matter  for  the  jury.  They  have  absolved  him  from  all  charges 
of  contributory  negligence,  and  we  catmot  say  any  more  than  that 
their  decision  ought  not  to  be  interfered  with. 

Patterson,  J.  A. — If  the  law  laid  down  in  Davey  v.  London  & 
Southwestern  Ry.  Co.,  12  Q.  B.  D.  70,  went  the  length,  to 
which  I  do  not  understand  it  to  go,  of  casting  on  a  plaintiff  who 
sues  for  an  injury  caused  by  the  negligence  of  the  aefendant  the 
burden  of  affirmatively  proving  that  he  took  all  precautions  to 
avoid  the  accident,  or  in  other  words  of  negativing  contributory 
negligence,  as  a  part  of  his  case,  it  would  not  necessarily  govern  us 
in  this  country. 

In  England  there  is  no  such  statutory  provision  as  that  of  our 
law  which  requires  a  warning  to  be  given  when  approaching  a 
level  crossing,  by  ringing  the  bell  or  sounding  the  whistle.  If  that 
precaution  is  neglected,  there  is  no  escape  for  the  railway  company 
from  the  imputation  of  negligence.  If  no  warning  is  given,  and 
a  person  crossing  the  track  is  struck  by  the  train,  there  is  evidence 
enough  in  the  proof  of  those  facts  to  convince  a  jury,  if  nothing 
else  is  shown,  that  the  accident  was  caused  by  the  neglect  to  give 
the  warning.  To  hold  that  the  plaintijS  must  show  affirmatively 
that  he  looked  up  and  down  the  track  or  took  other  precautions 
which  might  have  averted  the  danger  arising  from  the  defendants' 
negligence,  would  be  to  practically  relieve  the  company  and  its 
servants  from  the  duty  cast  upon  them  by  the  statute. 

It  may  happen  that  in  proving  the  cause  of  action,  the  plaintiff 
having  necessarily  to  show  where  he  was  and  what  he  was  doing 
when  the  accident  happened,  may  prove  sucli  negligence  on  his 
own  part  that  the  Judge  may  be  compelled  to  say  that,  on  the  evi- 
dence given,  a  jury  of  reasonable  men  cannot  say  that  the  accident 
is  shown  to  have  been  due  to  the  defendants'  negligence. 

That  was  the  position  in  Davey's  case.  The  plaintiff  himself 
admitted  his  own  negligence  in  going  incautiously  and  without 
looking  for  the  train  upon  a  crossing,  when  the  law  made  no  pro- 
vision for  his  receiving  any  warning  of  the  approach  of  the  train, 
and  when  his  attention  had  been  given  to  looking  one  way,  though 
he  neglected  to  look  the  other. 

Some  of  the  language  of  the  Master  of  the  Bolls  in  12  Q.  B.  D. 
at  p.  71,  seems  calculated  to  convey  the  idea  that  the  plaintiff  must 
negative  contributory  negligence  as  part  of  his  case,  but  I  do  not 
understand  him  or  any  of  the  other  learned  Judges  to  go  to  that 
length.     He  said :  ''  It  is  for  the  plaintiff  to  show  that  the  accident 
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which  happened  to  him  was  caused  by  a  negligent  act  of  the  de- 
fendants, or  of  those  for  whose  negligent  acts  the  defendants  are 
liable,  and  that  that  accident  was  prodnced  ^  between  him  and  the 
defendants  solely  by  the  defendants'  negligence  in  this  sense,  that 
he  himself  was  not  guilty  of  any  negligence  which  contributed  to 
the  accident ;  because  even  though  tlie  defendants  were  guilty  of 
negligence  which  contributed  to  the  accident,  yet  if  the  plaintiff 
was  also  guilty  of  negligence  which  contributed  to  the  accident,  so 
that  the  accident  was  a  result  of  the  joint  negligence  of  the  plaiu- 
tiflE  and  the  defendants,  then  the  plaintiff  caimot  recover;  it  being 
understood  that  if  the  defendants'  servants  could,  by  reasonable 
care,  have  avoided  injuring^  the  plaintiff,  although  he  was  negli- 
gent, tlien  the  negligence  oi  the  plaintiff  would  not  contribute  to 
the  accident." 

This  passage  is  more  favorable,  as  it  is  worded,  than  any  other 
that  can  be  selected  from  the  judgments,  to.  the  present  contention 
of  the  defendants. 

I  do  not  understand  it,  when  read  in  connection  with  other  parts 
of  the  judgments,  and  liaving  regard  to  the  character  of  the  evi- 
dence to  which  the  remarks  were  addressed,  to  be  intended  to  as- 
sert more  than  that,  the  issue  being  on  the  plaintiff,  it  is  for  him  to 
give  evidence  from  which  it  can  be  reasonably  inferred  that  the 
accident  was  caused  by  the  negligence  of  the  defendants,  not  merely 
that  the  defendants  were  negligent.  But  taking  it  to  have  a  wider 
meaning,  I  think  the  concluding  portion  of  it  shows  that  nnder 
our  law  it  would  be  much  more  difficult  to  nonsuit  than  in  Eng- 
land. I  am  supposing  a  case  of  neglect  to  ring  the  bell  and  sound 
the  whistle,  and  we  may  suppose  the  foot-passenger  to  walk  on 
the  crossing  without  looking  up  or  down  the  line,  his  thoughts  be- 
ing preoccupied,  as  in  what  is  called  a  brown  study.  Conceding 
that  this  would  be  negligence  of  the  passenger,  could  it  be  said 
that  an  engine  driver  used  reasonable  care  to  avoid  the  accident  to 
which  the  passenger's  want  of  care  exposed  him,  if  he  nesflected 
to  do  what  the  Taw  prescribed,  and  what,  if  done,  might  have 
roused  the  passenger  to  a  sense  of  his  danger?  If  it  could  be  eo 
held,  it  must  be  by  the  jury  and  not  by  the  Judge. 

I  am  not  satisfied  that  a  case  occurring  here  with  facts  precisely 
like  those  in  Davey's  case  could  properly  have  been  withdrawn 
from  the  jury.  I  think  the  statutory  duty  would  prevent  it.  But 
the  facts  before  us  are  raateriallv  different,  as  we  have  no  admis- 
sion,  but  only  evidence,  the  credibility  and  value  of  which  most  be 
pronounced  upon  by  the  jury  and  not  by  the  Judge. 

I  agree  that  we  must  dismiss  the  appeal. 

Cameron,  C.  J. — T  am  unable  to  distinguish  this  case  in  princi- 
ple from  that  of  Davey  v.  The  London  and  Southwestern  Rv. 
Co.,  11  Q.  B.  D.  213,  affirmed  in  appeal,  12  Q.  B.  D.  70.     In  giV- 
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ing  judgment  in  the  Divisional  Court,  Lord  Coleridge,  C.J.,  laid 
it  down  as  a  clear  mle  of  law  that  in  actions  of  this  kind  the  plain* 
tiff  is  bonnd  to  establish  two  things :  first,  that  defendant  did  or 
omitted  to  do  something  which  a  reasonably  careful  person  wonld 
not  have  done  or  omitted  todo;  and  secondly,  that  the  plaintiffs 
injury  was  thereby  occasioned.  I  think  for  the  purpose  of  this 
appeal  it  njust  be  taken,  though  the  evidence  does  not  satisfy  my 
mind,  that  the  defendants  omitted  to  perform  the  duty  required 
of  them  by  law  to  ring  a  bell  or  sound  a  whistle  eighty  rods  from 
the  crossing  where  the  deceased  was  killed,  and  continue  to  sound 
the  same  at  short  intervals  till  the  crossing  was  passed.  So  the 
plaintiff  made  out  the  firet  thing  required  of  her  to  entitle  her  to 
Bocceed.  It  is  on  the  second  point  that  I  think  she  fails,  namely,. 
to  establish  that  the  omission  to  perfoim  the  statuory  obligation 
caused  the  death  of  deceased,  which  it  seems  clear  to  me,  in  fact^ 
resulted  from  the  deceased's  own  want  of  prudence  in  attempting- 
to  cross  the  track  without  before  doing  so  looking  to  see  if  a  train 
was  approaching,  or  if  he  looked  and  saw,  recklessly  taking  the 
chance  of  crossing  before  the  train  reached  that  point. 

In  Davey's  case,  the  facts  were  that  the  plaintiff  was  cross- 
ing the  defendants'  railway  on  foot ;  there  were  two  tracks  or 
lines.  In  crossing  the  first,  he  looked  in  one  direction,  that  is^ 
along  what  is  called  the  down  line,  standhig  on  which  he  could  see 
for  several  hundred  yards  in  both  directions,  but  he  admitted  that 
he  did  not  look  along  the  up  line,  and  if  he  had,  would  have  seen 
an  approaching  train  which,  on  stepping  on  the  up  line,  struck  him 
and  caused  the  injuries  for  which  he  sued.  The  engine  driver 
did  not  whistle.  There  was  a  gatekeeper  employed  by  the  com- 
pany who,  at  the  time  of  the  accident,  stood  at  the  opposite  side 
of  the  crossing  talking  to  two  boys,  and  with  a  furled  nag  in  his 
hand,  who  gave  no  warning  to  the  plaintiff.  Upon  these  facts  ap- 
pearing at  the  trial,  Huddleston,  B.,  nonsuited  the  plaintiff.  The 
Queen's  Bench  Divisional  Court  upheld  the  nonsuit*,  Mr.  Justice 
Manisty  not  assenting,  but  not  formally  dissenting.  Lord  Cole- 
ridge, C.J.,  after 'stating  the  rule  of  law  as  above,  said  (page 
217) :  "  Now  it  seems  to  me  clear,  npon  the  uncontradicted  evi- 
dence of  the  plaintiff  himself,  that  he  himself  caused  the  accident 
by  walking  straight  into  a  train  which  he  might  have  seen.  There 
is  a  double  line  of  rails.  He  comes  first  upon  the  down  line  on 
which  the  train  is  not  coming.  There  is  then  the  width  of  the 
down  line,  and  the  interval  between  the  two  sets  of  rails  between 
him  and  the  danger.  If  he  had  only  taken  the  precaution  of  look- 
ing to  the  left  along  the  up  line  while  crossing  over  this  space,  he 
must  have  seen  the  coming  train.  He  did  not  look  to  see  what 
was  plainly  to  be  seen  approaching,  and  in  consequence  he  walked 
straight  into  the  danger. 

"  The  suggested  answer  to  this  way  of  putting  the  case  is  as  fol- 
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lows :  It  18  said  that  the  plaintiff  was  not  bound  to  look  along  the 
line  for  two  reasons ;  first,  because  it  was  a  dangerous  crossing  and 
the  defendants  were  bound  to  whistle,  or  do  sometbiog  or  other  by 
way  of  warning  people  of  the  approach  of  the  train.  It  is  not 
contended  Ihat  there  was  any  wliistling,  and  therefore  it  is  said 
that  the  defendants  were  negligent.  Secondly,  it  is  said  that  there 
was  a  man  there,  and  it  was  his  duty  to  waiTi  persons  when  he 
knew  that  a  train  was  coming,  and  that  if  he  had  warned  the  plain- 
tiff he  would  not  have  come  across.  Now  I  am  not  disposed  to 
lay  it  down  as  a  general  proposition  that  a  train  must  always  whis- 
tle on  approaching  a  level  crossing.  ...  If  on  the  one  hand  it  is 
said  that  a  person  crossing  might  reasonably  look  for  warning  if  a 
train  was  coming,  on  the  other  hand  the  answer  seems  to  be  that 
the  gatekeeper  might  reasonably  rely  on  a  person's  looking  up 
and  down  the  line  to  see  if  a  train  was  coming  before  crossing." 

In  the  present  case  the  evidence  clearly  establishes  that  the  train 
did  whistle  at  a  point  over  half  a  mile  above  or  west  of  the  cross- 
ing, and  that  the  whistle  was  heard  at  a  point  considerably  east  of 
the*  crossing,  and  so  there  was  the  warning  that  the  statute  requires, 
but  not  given  at  the  time  and  place  required.  For  the  purpose  of 
announcing  the  approach  of  tne  train  to  one  about  to  cross  the 
railway,  this  whistle  would  be  reasonably  suflScieut  to  put  a  pru- 
dent person  on  his  guard,  and  the  liability  of  a  railway  company 
cannot  surely  be  made  to  depend  on  the  warning  being  given  at 
the  exact  distance  and  in  the  precise  manner  indicated  by  the  stat- 
ute. 

The  statute  imposes  a  penalty  for  omitting  to  ring  the  bell  or 
sound  the  whistle,  and  also  makes  the  company  liable  for  all  dam- 
ages sustained  by  any  person  by  reason  of  tne  neglect.  Under  this 
provision  it  seems  to  me  that  the  burden  of  showing  that  the  de- 
ceased was  injured  by  the  omission  to  ring  the  bell  or  sound  the 
whistle  must  rest  upon  the  plaintiff,  and  it  is  not  sufficient  for  tlie 
plaintiff  to  prove  the  omission  and  then  an  injury  at  the  crossing 
to  entitle  him  to  succeed.  In  the  absence  of  evidence  of  circum- 
stances that  would  show  the  party  injured  might  reasonably  be  un- 
aware of  the  approach  of  a  train  through  no  neglect  or  fault  of  his 
own,  there  is  a  failure  to  show  affirmatively  that  the  omission  to 
ring  the  bell  or  sound  the  whistle  caused  the  damage.  In  the  case 
of  a  deaf  person  the  ringing  of  a  bell  or  sounding  of  the  whistle 
would  give  no  warning,  and  it  seems  to  me  it  would  be  absurd  to 
sa^  that  the  company  would  be  liable  to  such  a  person  who  crossed 
without  using  his  eyes  to  assist  in  avoiding  an. approaching  dan- 
ger. The  omission  there  to  sound  the  whistle  or  ring  the  bell 
would  certainly  not  be  the  causa  causans,  and  a  man  with  all  his 
faculties  about  him  is  not  justified  in  trusting  to  one  sense — that 
of  hearing  alone — when  by  the  use  of  his  sight  he  could  easily 
avoid  danger ;  and  if  he  does  so  trust  he  ought  to  take  the  oonse- 
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qnences  of  his  imprudence,  and  not  shift  the  burden  on  to  those 
who  did  not  intend  to  injure  him,  but  omitted  some  duty  that 
might  or  might  not  have  had  the  effect  of  preventing  the  accident. 

The  language  of  Denman,  J.,  was  even  stronger  than  that  of 
the  Chief  Justice  in  Davey'sCase.  It  was  (p.  219):  "I  think 
that  the  undisputed  facts  of  this  case  show  that  this  accident  was 
palpably  and  unquestionably  due  to  the  plaintiff's  own  folly  and 
recklessness  and  nothing  else.  The  argument  for  the  plaintiff  ap- 
pears to  be  that  he  was  not  guilty  of  folly  and  recklessness  for  two 
reasons ;  iirst,  because  there  was  no  whistle  to  announce  the  ap- 
proach of  the  train,  and  therefore  he  was  not  bound  to  expect  the 
coming  of  a  train.  It  seems  to  me  that  the  argument  entirely 
fails.  According  to  his  own  account  before  he  attempted  to  cross 
the  line  of  rails  on  which  the  accident  took  place  he  had  to  cross 
the  down  line,  and  from  thence  it  was  possiole  to  see  for  a  long 
distance  along  the  line  either  way.  He  saw  that  no  train  was  com- 
ing on  the  down  line,  but  he  did  not  take  the  trouble  to  turn  his 
eyes  and  look  along  the  up  line.  If  he  had  he  could  have  seen 
three  or  four  hundred  yards.  It  seems  to  me  it  is  no  answer  to  the 
contention  that  the  accident  resulted  from  his  own  folly  that  there 
was  no  whistle,  for  I  do  not  see  that  the  absence  of  a  whistle  played 
any  maierial  part  in  causing  the  accident." 

The  language  of  both  the  Ciiief  Justice  and  Mr.  Justice  Den- 
man  fits  the  circumstances  of  this  case  as  closely  and  clearly  as  it 
did  the  circumstances  of  the  case  in  reference  to  which  it  was  used. 
Here  the  evidence  shows  that  the  deceased  was  thoroughly  ac- 

Snainted  with  the*locality  ;  that  he  was  in  a  position  to  have  heard 
le  whistle  of  the  approaching  train  when  sounded  at  a  distance  of 
992  yards  from  the  crossing  where  he  was  killed,  as  he  must,  when 
that  whistle  sounded,  have  been  somewhere  between  two  and  threTe 
hundred  yards  from  the  crossing,  taking  the  course  he  travelled  to 
be  laid  down  on  the  map  filed  with  any  degree  of  accuracy ;  and 
it  was  not  dipputed  that  the  plan  did  correctly  show  the  courae  he 
travelled.  Then  at  a  point  about  150  or  160  yards  from  the  cross- 
ing he  passed  in  his  buggy  the  witnesses  Abigail  Taggart  and 
Amelia  Taggart.  These  girls  were  60  or  60  yards  from  the  rail, 
in  a  course  nearly  at  a  right  angle  to  the  railway.  According  to 
Abigail's  evidence  they  were  on  the  road  deceased  was  travelling 
when  deceased  passed.  They  saw  the  light  of  the  engine,  and  ran 
to  the  track  to  see  it  pass.  They  got  to  the  edge  of  the  ditch  at 
the  railway  just  as  the  engine  passed,  and  got  on  the  track,  when, 
by  the  headlight  of  the  engine,  they  saw  the  horse  goin^  on  to  the 
track  at  the  crossing,  and  the  collision  take  place.  It  was  then 
dark,  and  they  were  160  or  160  yards  from,  tlie  crossing.  It  is 
thus  manifest  that  the  engine  had  a  pretty  strong  light,  and  that  a 
person  at  the  crossing,  if  he  had  looked,  must  have  seen  it.  The 
girls  saw  the  light  through  the  trees,  and  heard  the  rumbling  of 
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the  engine.  Peter  Dickson,  a  witness  for  plaintiff,  heard  the 
whistling  at  Lossing's  Crossing,  when  he  was  at  about  80  rods  from 
the  crossing  where  deceased  was  killed,  and  heard  the  whistle  af- 
terwards after  the  accident.  He  was,  as  I  understand  his  evi- 
dence, standing  on  the  road  at  the  Newport  Crossing  at  the  time, 
talking  to  a  person  there.  He  was  80  rods  away,  and  could  hear 
the  train  approaching. 

Edward  Everett  swore  that  he  saw  deceased  at  about  a  mile 
from  Cainsville;  that  deceased  followed  after  him.  Witness 
stopped  at  Westbrook's  hotel,  and  deceased  went  up  the  road  to- 
wards the  track.  Witness  tied  his  horse  up  in  the  shed,  and  just 
as  he  got  throns^h  he  heard  the  whistle  at  about  Lossing's  Crossing, 
he  thought.  He  and  George  Dick,  a  person  with  him,  when  12S 
paces  from  the  stone  crossing,  heard  the  whistle,  and  ran  to  the 
track  to  see  the  train  go  bj,  and  got  there  jnst  in  time  to  see  it 

Eass.     He  watched  the  train,  and  heard  the  crash  at  the  crossing 
elow. 

It  is  manifest  then  that  if  the  deceased  had  been  looking  out  for 
the  train  he  must  have  seen  it,  and  if  he  did  not  look  out,  there 
being  nothing  to  obstruct  his  view  of  the  track,  shown  by  the  evi- 
dence for  the  plaintiff,  and  it  appearing  from  that  evidence  that 
the  view  along  the  track  was  unobstructed  from  the  stone  crossing 
to  the  place  of  the  accident,  it  was  his  own  fault  that  lie  did  not 
see  it. 

If  the  deceased  had  looked  for  the  train  he  must  have  seen  it, 
and  if  he  saw  it  he  took  the  risk  of  crossing,  and  thus  recklessly 
rushed  to  his  own  destruction.  If  he  did  not  look  for  the  train, 
he  neglected  a  precaution  that  every  prudent  man  would  or  onght 
to  have  taken,  and  his  death  was  not  caused  by  the  defendants^ 
neglect  to  ring  the  bell  or  sound  the  whistle,  but  by  his  own  want 
of  care.  The  facts  would  thus  seem  to  bring  the  case  clearly 
within  the  rcUio  decidendi  in  Davey  v.  The  London  &  South- 
western By.  The  fact  that  in  this  case  a  statutory  obligation 
upon  the  defendants  existed,  which  did  not  exist  in  that  case,  does 
not  interfere  with  the  principle  of  the  decision,  and  there  being  no 
facts  or  circumstances  given  in  evidence  from  which  the  going, 
upon  a  railway  track  in  front  of  an  approaching  train  could  be 
assigned  to  any  other  cause  than  a  neglect  of  oi*dinary  care  and 
caution,  there  was  nothing  that  could  properly  have  been  submitted 
to  the  jury  on  the  question  of  contributory  negligence. 

Whether  that  Question  is  for  the  decision  of  the  Court  or  the 
jury,  must  depena  upon  the  circumstances  of  each  case. 

In  Davey's  Case  in  Appeal  the  Master  of  the  Bolls  upon  this 
point  thus  states  hid  opinion,  at  p.  71  of  the  report,  12  Q.  B.  Div.: 
^'  In  this  case  I  have  come  to  the  conclusion  tnat  the  evidence  of 
the  plaintiff  himself  was  so  clear  that  there  was  no  room  for  any 
question  to  be  asked  the  jury,  which  they  were  entitled  to  answer 
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in  any  but  one  way.  If  that  was  so,  I  think  all  the  authorities 
show  that  the  Judge  was  entitled  to  withdraw  the  case  from  the 
jury.  Now  in  such  an  action  as  this  the  hurthen  of  proof  lies  en- 
tirely upon  the  plaintiff.  There  are  two  things  for  him  to  estab- 
lish, one  is  affirmative  and  the  other  negative,  it  is  for  the  plaintiff 
to  show  that  the  accident  whicli  happened  to  him  was  caused  by  a 
negHgent  act  of  the  defendants  or  of  those  for  whose  negligent 
acts  the  defendants  are  liable,  and  that  that  accident  was  produced 
as  between  him  and  the  defendants  solely  by  the  defendants'  neg- 
ligence in  this  sense,  that  he  himself  was  not  guilty  of  any  negli- 
gence which  contributed  to  tlie  accident,  because  even  though  the 
defendants  were  guilty  of  negligence  which  contributed  to  the 
accident,  yet  if  the  plaintiff  also  was  guilty  of  negligence  which 
contributed  to  the  accident,  so  that  the  accident  was  the  result  of 
the  joint  negligepce  of  the  plaintiff  and  of  the  defendants,  then  the 
plaintiff  cannot  recover,  it  being  understood  that  if  the  defendants^ 
servants  could  by  reasonable  care  have  avoided  injuring  the  plaintiff, 
although  he  was  negligent,  then  the  negligence  of  the  j)laintiff 
wonld  not  contribute  to  the  accident." 

Here  the  omission  either  to  sound  the  whistle  or  ring  the  bell 
did  not  necessarily  cause  the  accident.     It  might  have  happened 

1*Q8t  as  it  did  if  the  bell  had  been  rung  and  the  whistle  sounded, 
t  at  most  was,  so  to  speak,  a  failure  on  the  part  of  the  defendants 
to  furnish  a  kind  of  safeguard  which  if  heeded  by  the  deceased 
might  have  rendered  the  occurrence  of  the  accident  less  likely* 
The  not  providing  this  safeguard  was  negligence  on  the  part  of 
the  defendants.  The  neglect  of  deceased,  if  he  did  so  neglect,  to 
look  out  for  an  approaching  engine,  or  his  attempting  to  cross  the 
track  in  the  face  of  it,  was  negligence  on  his  part,  the  two  com- 
bined leading  to  the  deceased's  injury,  and  making  that  joint 
Diligence  which  deprives  the  plaintiff  in  the  opinion  of  the  Mas- 
ter of  the  Rolls  of  a  right  to  recover,  there  being  no  evidence 
whatever,  that  after  the  occurring  of  the  negligence  of  the  deceased 
any  care  on  the  part  of  the  defendants'  servants  on  the  engine  would 
have  avoided  the  injury. 

The  case  of  the  Dublin,  Wicklow  &  Wexford  Ry.  Co.  v. 
Slatterj,  3  App.  Cas.  1155,  which  has  recently  been  accepted  as 
deciding  that  the  question  whether  there  has  been  contributory 
negligence  on  the  part  of  a  plaintiff  or  not  is  one  of  fact  for  the 
jnry,  was  cited  in  Ijavey's  Case  and  considered  by  the  Court ;  and 
while  on  the  facts  there  presented  it  was  held  the  question  was  for 
the  jury,  the  case  does  not  go  the  length  of  affirming  that  in  no 
ease  may  that  question  be  taken  into  the  hands  of  the  Court  and . 
withdrawn  from  the  jury.  I  do  not  think  the  fact  that  in  Davey's 
Gue  the  plaintiff  gave  evidence,  and  admitted  that  he  did  not  look 
and  might  have  seen  the  approaching  train  if  he  had  looked,  makes 
the  case  stronger  against  him  than  it  would  have  been  if  it  ap- 
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peared  from  other  evidence  that  he  was  in  a  position  to  see  and 
did  not  look  for  the  approaching  train,  or,  seeing  it,  ran  the  ri^k 
of  crossing ;  and  we  have  Lord  Justice  Bowen,  in  the  Davey  Case, 
asking,  as  he  does  at  page  77,  under  the  circumstances  presentt^l 
in  that  case:  ^'Kow  is  it  open  to  any  reasonable  mind  to  draw  the 
inference  that  that  accident  was  caused  by  anything  except  the 
gross  nes;ligeuce  of  the  man  who  never  looked  at  a  train  which 
was  within  a  few  feet  of  him?" 

If  the  view  of  the  track  had  been  obstructed  by  houses  along  the 
approach  to  it,  or  if  the  deceased  had  been  a  stranger  in  the  place, 
unacquainted  with  the  locality  and  ignorant  that  he  was  approach- 
ing a  railway,  there  might  have  been  something  from  which  a  jui-y 
.could  infer  that  he  was  not  guilty  of  negligence  or  want  of  car^  in 
approaching  the  crossing,  and  th^n  the  omission  to  sound  the  whis- 
tle or  ring  the  bell,  which  would  be  the  only  means  of  his  knowing 
that  he  was  in  the  neighborhood  of  a  railway  crossing,  might  be 
fiaid  to  be  the  act  of  negligence  that  led  to  the  accident,  because 
there  would  be  nothing  in  the  case  to  show  that  he  would  not  have 
refrained  from  crossing  had  he  heard  the  warning. 

Bnt  in  this  case  there  was  the  knowledge  of  the  deceased  of  the 
locality,  the  alarm  remoter  than  the  statute  required,  but  still  the 
fiignal  that  the  train  was  coming,  the  noise  its  approach  made,  the 
light  the  engine  caused  making  it  visible  at  a  long  distance,  and 
nothing  to  obstruct  the  view — all  circumstances  to  displace  a  want 
of  knowledge  on  deceased's  part  that  the  train  was  approaching 
when  he  made  the  attempt  to  cross  the  track ;  and  no  evidence 
whatever  to  show  that  he  was  not  aware  of  its  approach,  unless  the 
danger  he  incurred  in  attempting  to  cross  is  to  be  taken  in  the  place 
of  evidence  of  such  want  of  knowledge;  and  if  this  alone  was  suf- 
ficient evidence  to  go  to  the  jury  oi  the  absence  of  contributory 
negligence,  which,  as  I  understand  Davey's  Case,  the  plaintiff  must 
show,  that  case  was  wrongly  decided.  It,  however,  seems  to  me  a 
decision  based  on  good  common-sense,  that  no  one  should  be  allowed 
to  impose  upon  others  a  liability  for  injuries  that  by  a  treasonable 
amount  of  care  on  his  part  would  be  avoided. 

If  in  a  Court  of  Justice  the  consideration  of  what  would  be  best 
in  the  public  interest  could  be  allowed  to  influence  the  mind  of 
Judges  in  determining  the  rights  of  individuals,  I  would  say  that 
in  my  opinion  it  would  be  in  that  interest  to  require  all  persons  to 
take  extreme  care  in  crossing  a  railway  on  a  level,  and  hold  them 
not  entitled  to  compensation  if  injured  while  crossing  without  sncli 
oare,  even  though  the  railway  company's  servants  omitted  to  per- 
form the  obligations  the  law  imposes  upon  them,  leaving  such 
breach  of  duty  to  be  punished  by  the  imposition  of  the  penalty 
the  statute  provides.  No  one,  however,  resorts  to  that  method  of 
punishment,  which  in  all  probability  would  be  visited  to  some 
extent  on  the  defaulting  railway  servant ;  and  it  is  simply  absurd 
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to  suppose  that  an  engine  driver  could  have  enforced  against  hiiu, 
with  his  wages  at  $30  a  month,  a  verdict  for  $4000  or  $10,000,  as 
the  case  might  be,  to  the  extent  of  half  thereof.  The  company 
must  suffer  the  burden,  and  it  has  not  the  public  assistance  in  en- 
forcing the  law  against  its  neglectful  servants,  though  it  must  in 
common  with  the  public  be  anxious  that  all  that  the  law  enjoins 
to  secure  safety  should  be  rigidly  observed.  The  appeal,  in  my 
opinion,  should  be  allowed,  and  the  order  nisi  for  a  nonsuit  in  the 
Divisional  Court  made  absolute. 

BosE,  J. — We  are  asked  to  say  that  this  case  is  concluded  by  the 
Davey  Case,  and  that  because  there  the  plaintiff  was  nonsuited,  on 
his  own  admission  that  he  had  only  looked  one  way,  and  could  have 
avoided  the  accident  had  he  also  looked  the  other  way,  here  the 
plaintiff  must  fail  because  it  is  alleged  the  deceased  looked  neither 
wav. 

The  answer  is  twofold. 

1.  After  the  plaintiff  had  satisfied  the  jury  that  the  defendants 
were  negligent,  the  onus  was  then  upon  the  defendants  to  convince 
the  jury  that  the  deceased  was  guilty  of  contributory  negligei)ee. 

2.  Tne  question  thus  being  for  the  jury,  could  the  learned  Judge 
at  the  trial  have  ruled  that  the  evidence  offered  by  the  plaintiff 
showed  that  the  deceased  did  not  look  in  the  direction  from  winch 
the  train  approached  ?  This  is  on  the  supposition  that  the  decision 
in  the  Davey  Case  is  perfectly  applicable  to  cases  arising  in  this 
country,  wliich,  for  the  reasons  given  by  my  brother  Patterson,  is 
doubtfiil. 

In  Smithes  Law  of  Negligence,  p.  153,  the  learned  author  thus 
states  the  rule : 
"  It  is  well  in  considering  the  doctrine  of  *  contributory  negli- 

Sence'  to  remember  that  after  the  plaintiff  has  shown  that  the 
efendant  has  been  negligent, then  the  defendant  has  to  show:  1st, 
that  the  plaintiff  has  been  negligent  in  respect  of  the  matter  com- 
plained of,  and  might  have  avoided  the  conseauence  of  the  defend- 
ant's negligence;  2dly,  that  his  negligence  has  been  of  such  a 
character  that  the  defendants  could  not  avoid  its  effects." 

The  concluding  words  of  the  judgment  of  the  Master  of  the 
Ilolls,  as  quoted  by  my  brother  Patterson,  seem  to  affirm  this 
second  proposition. 

The  case  of  Davies  v.  Mann,  10  M.  &  W.  546,  will  also  illustrate 
the  same  proposition.  On  p.  155  of  Mr.  Smith's  work  we  find 
this  illustration :  '^  Suppose  the  defendant  sitting  in  his  trap  neg- 
ligently tied  his  reins  to  it  and  fell  asleep  and  his  horse  started  off, 
the  plaintiff  negligently  was  playing  pitch  and  toss  in  the  street; 
the  defendant  having  awoke  could  by  ordinary  care  avoid  running 
over  the  plaintiff,  but  he  was  too  idle  to  untie  the  reins."  He 
adds :  "  Tne  defendant  is  liable." 
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Yarying  the  illustration,  suppose  that  instead  of  neglecting  (o 
untie  the  reins  he  had  neglected  to  call  out  and  warn  the  plaintiff, 
and  that  if  he  had  so  warned  him  the  plaintiff  could  have  heard 
and  have  escaped,  would  he  be  any  the  less  liable  ? 

It  seems  to  me  that  the  Legislature — ^recognizing  the  fact  that 
many  of  the  public,  engrossed  with  anxious  thought,  afflicted  with 
abflent-mindedness,  near-sightedness,  rendered  inattentive  to  the 
path  upon  which  they  are  travelling,  by  reason  of  so  frequently 
passing  over  it  that  their  attention  is  not  called  to  the  particular 
portions  over  which  they  are  passing  at  any  particular  moment, 
stand  in  need  of  warning,  that  they  are  in  no  particular  danger 
from  drivers  of  hoi*ses,  who  can  either  rein  in  their  steeds,  or  give 
warning  by  the  voice,  and  that  if  such  drivers  are  negligent  tliey 
are  held  responsible— determined  to  place  the  drivers  of  locomo- 
tive engines,  who  cannot  stop  the  tram  at  every  place  of  danger, 
under  the  imperative  obligation  to  give  warning  to  such  persons 
as  above  described  at  each  and  every  place  where  they  may  pos- 
sibly be  when  the  train  is  passing.  If  such  warning  voice,  either 
of  bell  or  whistle,  is  not  given,  then,  in  my  opinion,  the  onus  lies 
on  the  owners  of  such  engine  to  show,  that  though  the  plaintiff  or 
deceased  had  been  negligent,  the  negligence  was  of  such  a  char- 
acter that  the  defendant  could  not  avoid  its  effects. 

If  the  person  injured  were  deaf,  then  it  would  clearly  appear 
that  such  warning  sound,  if  it  had  been  given,  would  not  have 
enabled  the  person  so  injured  to  avoid  the  accident,  and  the  deaf 
person  could  not  thus  claim  that  the  accident  was  caused  by  the 
neglect  to  give  the  warning. 

if,  however,  the  warning  was  not  given,  and  if  given  might  have 
availed,  it  seems  to  me  to  be  doing  away  with  the  effect  of  our 
43tatnte  to  shift  the  onus  on  to  the  plaintiff  of  showing  that  he  was 
not  guilty  of  contributory  negligence,  instead  of  leaving  it  where 
the  statute  has  placed  it,  viz.,  on  the  defendants.  If  the  law  was 
as  is  contended  here,  viz.,  that  the  onus  was  on  the  plaintiff,  not 
only  affirmatively  to  show  negligence,  but  also  to  negative  con- 
tributory negligence  on  his  part,  I  might  be  able  to  understand 
the  logical  force  of  the  fourth  reason  of  appeal,  viz.:  "  If  the  de- 
<!eased  attempted  to  cross  the  railway  track  without  looking  for  the 
locomotive,  he  was  guilty  of  contributory  negligence.  If,  on  the 
other  hand,  he  looked  he  must  have  seen  the  locomotive,  and  in 
that  sense  was  guilty  of  contributory  negligence,  and  so  in  either 
event  there  was  nothing  to  submit  to  the  jury,  but  the  Court  should 
have  witlidrawn  the  case  from  the  jury  or  directed  a  judgment  for 
the  defendants." 

The  result  of  such  reasoning  would,  I  fear,  prevent  in  most  cases 
recovery  against  the  defendants,  when  the  person  suffering  the 
accident  was  killed  instantly,  and  thus  unable  to  give  evidence. 

Mr.  Bethune  admitted  that  the  onlv  evidence  as  to  whether  the 
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deceased  looked  or  not  was  that  of  Amelia  Taggai*t,  pp.  22-3  of 
the  appeal  book.  She  said  on  cross-examination,  line  40,  that  he 
was  looking  "right  aliead,  right  straight  ahead." 

"  Q,  If  he  was  looking  in  the  same  direction  as  you  he  would 
have  seen  it}    A,  There  was  a  house. 

"0.  That  was  only  an  instant?    A,  Yes. 

'^  Q,  Don't  you  think  he  could  have  seen  it  as  well  as  you  ?  A. 
There  was  quite  an  orchard,  he  was  in  a  buggy.  I  cannot  say  if 
lie  would  or  could  have  seen  it. 

^Q.  He  would  be  higher  up  than  you,  and  he  would  have  as 
sood  an  opportunity  as  you  %  A.  1  don't  think  so,  he  was  looking 
Detween  tne  orchard  and  the  house. 

^Q,  That  would  be  only  an  instant,  there  is  only  one  house  f 
A.  Yes. 

" 0.  Not  a  very  big  house?    A,  No. 

^  $.  Onc0  he  got  past  that  he  would  have  an  opportunity  of  iee- 
the  engine  %    A.  \  suppose  he  would." 

Can  one  reasonably  say  that  the  only  conclusion  to  be  drawn 
from  this  evidence  is,  that  the  deceased  did  not  look  iif  the  direc- 
tion from  which  the  train  was  coming  ?  Might  it  not  have  been 
that  as  he  approached  he  did  look,  did  not  see  the  train  (the 
Jnry  say  it  was  "  goine  unusually  fast,"  that  the  bell  was  not  ring- 
ing, nor  was  the  whistle  sounded),  and  not  hearing  the  bell  or 
whistle,  drove  on  in  fancied  security  until  struck  down  and  killed. 

As  to  this  issue,  the  company  were  in  the  position  of  plaintiffs. 
Could  the  Court  say  that  a  jury  were  perverse  because  on  such 
evidence  they  refused  to  be  satisfied  that  the  deceased  did  not  look? 
I  am  unable  to  accede  to  snch  a  contention. 

I  agree*  that  the  appeal  must  be  dismissed,  with  costB. 


Webtxbn  akd  Atlantio  B.  B.  Go* 

V. 
EiNO. 

(70  Oearffia  BeporU,  261.) 

A  railroad  company  is  liable  for  any  damage  done  to  persons,  stock,  or 
otfaef  property  by  the  running  of  its  trains,  unless  the  company  shall  make 
it  appear  that  their  agents  exercised  all  ordinary  and  reasonable  care  and 
diligence  to  prevent  such  damage ;  but  where,  in  an  action  for  killing  a 
horse,  the  court,  after  charging  this  principle,  added,  ^^  that  is,  might  say, 
ft  full  measure  of  care  and  diligence — all  that  could  be  expectea,'*  such 
charge  was  error;  the  effect  of  it  being  to  require  extraordinary  diligence  of 
the  company.  ^ 

N^Ugence  is  a  question  for  the  jury  alone;  and  for  the  judge  to  instmct 
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them  that  if  the  law  provides  that  the  trains  shall  run  a  certain  speed,  and 
they  were  running  above  that  speed,  it  was  negligence,  was  error. 

Mrs.  King  brought  suit  for  damages  against  the  Western  & 
Atlantic  R.  R.  for  killing  a  horse  and  destroying  a  buggy.  The 
case  originated  in  a  justice's  court,  but  was  carried  to  the  superior 
court  by  appeal.  On  the  trial,  the  plaintiff  contended  that  the 
train  of  the  defendant  had  run  against  the  horse  and  buggy  at  a 
road-crossing,  killing  the  horse  and  demolishing  the  buggy.  The 
defendant  contended  that  the  horee  had  become  frightened  and 
run  away,  and  that  the  train  happening  to  be  passing  the  road- 
erossintr  at  the  time,  the  horse  ran  into  it  without  fault  on  the 
part  of  the  defendant.  There  was  conflicting  evidence  as  to  speed 
of  the  train,  etc.,  not  necessary  to  set  out  in  detail.  The  jury 
found  for  tlie  plaintiff.  Defendant  moved  for  a  new  trial  oo 
various  grounds,  the  only  material  ones  being  set  out  in  the  de- 
cision.    The  court  overruled  the  motion,  and  defendant  excepted. 

A.  N.  Starr  and  R.  J.  McCamy  for  plaintiff  in  error. 

W.  R.  Rankin  and  E.  J.  Kiker  for  defendant. 

Cbawfobd,  J. — The  refusal  of  the  court  below  to  grant  a  new 
trial,  upon  the  grounds  set  out  in  the  motion  therefor,  brings  the 
case  to  this  court. 

The  first  ground  of  the  motion  is,  that  the  judge  erred  in 
charging  the  jury  as  follows :  "  If  you  find  from  the  testimony, 
that  the  cars  or  machinery  of  the  company  caused  this  injury,  tlie 
burden  is  then  changed,  and  it  is  upon  the  company  to  show  that 
their  agents  or  employees  in  charge  of  the  train,  exercised  all  rea- 
sonable and  ordinary  car6  of  diligence,  that  is  might  say,  a  full 
measure  of  care  and  diligence,  all  that  would  be  expected." 

By  §3033  of  the  Code,  it  is  declai*ed  that  a  railroad  company 
shall  be  liable  for  any  damage  done  to  persons,  stock,  or  other 
property  by  the  running  of  their  trains,  unless  the  company  shall 
make  it  appear  that  their  agents  have  exercised  all  orainary  and 
reasonable  care  and  diligence  to  prevent  such  damage.  Section 
2061  defines  ordinary  diligence  to  be  that  care  which  every  prudent 
man  takes  of  his  own  property ;  and  §  2062  that  extraordinary 
diligence  is  that  extreme  care  and  caution  which  very  pnident  and 
thoughtful  men  use  in  securing  and  pi-eserving  their  own  property. 

Looking  at  the  charge  of  the  court  in  the  light  of  the  statutory 
duty  put  upon  the  company,  it  will  be  seen  that  the  judge  required 
more  of  it  than  the  law  imposes.  Had  the  instructions  ceased  on 
that  point  after  telling  the  jury  that  the  company  was  bound  to 
exercise  all  reasonable  and  ordinary  care  and  diligence,  they  would 
have  been  in  exact  harmony  with  the  statute.  But  when  he  added, 
by  way  of  explanation,  '^  that  is,  might  say,  a  full  measure  of  care 
and  diligence,  all  that  could  be  expected,"  he  undoubtedly  erred, 
A  full  measure  of  care  and  diligence,  all  that  could  be  expected. 
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could,  in  no  reasonable  view,  be  held  fo  be  less  than  extraordinarj 
diligence ;  and  this  is  more  than  is  required  by  law. 

Tlie  next  ground  of  tlie  motion  which  we  notice  is  that  the 
judge  charged  the  jury,  "  If,  also,  the  law  provides  that  they  shall 
ran  at  a  certain  speed,  afid  they  were  running  above  that  speed,  it 
would  be  negligence."  This  court  has  repeatedly  ruled  that  neg- 
ligence was  a  question  alone  for  the  jury,  and  that  for  a  judge  to 
instruct  them  what  was,  or  was  not  negligence,  was  error.  The 
legal  principle  upon  which  this  rule  rests  is  so  clearly  stated 
by  Harris,  J.,  in  the  case  of  Wright  v.  The  Georgia  R.  R.  & 
Banking  Co.,  84  Ga.  837,  that  we  reproduce  it  here;  he  says: 
"  The  jury  alone  have  the  right  of  the  determination  of  this  ques- 
tion. It  is  a  complex  and  difficult  matter,  often,  to  decide,  as 
many  considerations  enter  into  it,  and  rarely  any  fact,  of  itself,  is 
sufficient  to  establish  it  clearly.  If  it  had  been  a  fact  proved,  that 
the  axle  was  too  short,  still,  beyond  that  was  necessary  the  testi- 
mony of  some  expert  or  persons  familiar  with  the  running  of  cars, 
to  show  that  that  was  the  cause  of  the  accident ;  certainlv  the 
judge  has  no  right  to  determine  what  constitutes  negligence.'' 

As  there  has  been  no  departure  from,  or  modification  of  this 
rale,  we  hold  that  the  charge  complained  of  was  error,  and  that  the 
new  trial  should  have  been  granted  in  this  case. 

Jadgment  reversed. 


Pbof 

V. 

Michigan  Central  R.  Co. 

(Adoanee  (kue,  Michigan.    May  18,  1885.) 

Where  a  flagman  in  the  employment  of  a  railroad  company  has  for  sevenl 
years  been  in  the  habit  of  warning  persons  about  to  cross  the  main  line  of 
the  railr€«d  of  the  approach  of  trains,  but  was  not  employed  by  the  railroad 
company  to  watch  such  main  track,  the  company  will  nevertheless  be  liable 
if  he  so  negli^ntly  discharges  his  assumed  duty  as  to  the  main  track  that  a 
party  attempting  to  cross  is  led  into  a  place  of  dancer,  and  injured  withoofc 
any  want  of  care  on  his  own  part  concurring  to  produce  such  injury. 

Ehbob  to  Jackson. 

Thomas  A.  Wilson  for  plaintiff  and  appellant. 

Gibson  <fe  Parkinson  for  defendant. 

Chaupun,  J. — Mechanic  Street  is  one  of  the  principal  streets  in 
the  city  of  Jackson,  running  from  the  centre  of  the  city  to  the 
State's  prison.    The  railroad  belonging  to  the  defendant  oompanj 
19  A.  &  B.  R  Ca8.-17 
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crosses  Mechanic  Street  on  a  bridge  some  15  feet  above  the  high- 
way. The  railroads  of  the  Jackson,  Lansing  &  Saginaw  R.  R. 
Co.  cross  Mechanic  Street,  on  a  level  therewith,  abont  50  feet 
north  of  defendant's  road.  This  road  is  also  used  by  the  Grand 
River  Valley  R.  R.  Co.  The  Jackson,  Lansing  &  Saginaw 
and  the  Grand  River  Vallev  railroad  companies'  roads  are  nnder 
the  control  of  and  operated  by  defendant.  Clinton  Street  runs 
west  from  Meclianic  Street  and  intersects  it  just  south  of  the  rail 
road  bridge.  Tlie  defendant  has  for  several  years  employed  a  flag- 
man who  was  stationed  at  the  intei*section  of  the  Jackson,  Lansing 
&  Saginaw  R.  R.  with  Mechanic  Street,  whose  duty  it  was  to 

J  re  vent,  so  far  as  he  could  do  so,  accidents  at  the  crossing  of  the 
ackson,  Lansing  &  Saginaw  R.  R.  with  Mechanic  Street.  He 
had  received  no  instructions  relative  to  performing  any  duty  with 
reference  to  the  passing  of  trains  upon  the  Michigan  Central  R.  R., 
but  he  had,  on  his  own  responsibility,  assumed  to  warn  travel- 
lers with  vehicles  upon  Mechanic  Street  of  the  approach  of  trains 
on  the  defendant's  road,  which  would  pass  over  the  bridge  in  ques- 
tion. The  diagram  will  indicate  the  position  of  the  streets  and 
roads  referred  to. 

On  the  twenty-first  of  November,  1881,  the  plaintiff  and  her 
sister  were  passing  along  Mechanic  Street  in  a  buggy  drawn  by  a 
single  horse.  They  approached  the  railroad  bridge  from  the  south, 
and  when  within  about  10  rods  from  the  bridsre,  thev  saw  the 
flagman  stationed  at  the  crossing  making  signals  for  them  to  stop. 
They  were  about  to  do  so,  when  he  again  signalled  them  to  go  for- 
ward, which  they  did,  and  had  neany  reached  the  bridge  when  a 
passenger  train  from  the  west  passed  over  the  bridge  in  front  of 
and  nearly  over  them.  She  turned  her  hoi'se  to  the  west,  when  he 
threw  up  his  head,  gave  a  spring  to  the  west,  and  threw  her  ont. 
She  was  driving  the  horse  at  the  time  of  the  accident.  When  slie 
fell  from  the  buggy  she  dropped  the  lines,  and  the  lioree  started  to 
run  on  Clinton  Street,  but  was  stopped  in  a  short  distance  by  her 
sister,  who  remained  in  the  buggy  and  recovei'ed  the  lines.  The 
plaintiff  was  seriously  injured. 

The  plaintiff  in  her  declaration  alleges  that  it  was  necessary,  and 
the  duty  of  the  defendant,  to  have  and  keep,  and  the  defendant 
then  and  there  kept,  a  flagman  at  the  place  where  said  railroads 
cross  said  streets,  whose  duty  it  was  then  and  there  to  warn  persons 
passing  along  ^aid  street  with  teams  and  vehicles  of  tlie  approach 
of  trains  of  cars  upon  said  railroads,  and  to  prevent  teams  and 
vehicles  from  passing  underneath  the  track  of  said  Michigan  Cen-* 
tral  R.  R.  when  trains  were  passing  along  the  same  and  over 
said  street ;  that  plaintiff  understood  from  the  acts  and  motions  of 
the  flagman  that  she  could  pass  said  railroad  track  safely  before 
said  train  of  cars  would  arrive  at  said  street,  and  she  then  drove 
forward  ;  and  when  she  had  reached  a  point  nearly  tinder  the 
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Ifichigan  Central  R.  S.  track  the  flagman  motioned  them 
to  stop,  and  while  so  waiting  the  train  passed  on  the  Michigan 
Central  R.  R.,  nearly  over  the  horse,  which  thereby  became 
frightened  and  anmanageable,  and  turned  suddenly,  and  threw 
plaintiff  out  of  said  buggy  upon  the  ground  with  great  force  and 
▼iolence,  "  whereby,  and  by  means  of  the  premises,  and  by  reason 
of  the  gross  carelessness  and  negligence  of  said  defendant  and  of 
said  defendant's  agent  and  servant,  said  flagman,  in  motioning  and 
beckoning  the  plaintiff  and  her  said  sister  to  go  forward,  as  afore- 
said when  they  were  at  a  safe  distance  «from  said  raih*oad,  and  in 
motioning  them  to  stop  as  aforesaid,  when  thev  might  then  and 
there  have  gone  forward,  and  without  any  fault  or  negligence  on 
the  part  of  the  plaintiff  or  her  said  sister,  the  plaintiff  was  then  and 
there  greatly  hurt,  and  injured  internally  and  in  her  back  and  in  one 
of  her  limbs,  and  otherwise  hurt,  bruised  and  injured." 

The  plaintiff  called  the  flaeman  as  a  witness,  but  he  testified 
positively  that  the  company  did  not  employ  him  to  flag  trains  on 
the  main  line,  and  gave  htm  no  instructions  to  do  so.  He  admitted 
that  he  had  assumed  to  do  so,  and  had  for  years  warned  people  of 
the  approach  of  trains  on  the  main  line  to  avoid  accidents.  The 
court  directed  a  verdict  for  the  defendants.  This,  we  think,  was 
•error.  The  flagman  was  the  servant  of  defendant.  Although  he 
may  have  had  no»  positive  instructions  to  perfonn  any  duties  in 
•connection  with  the  main  hue,  or  to  warn  persons  with  teams  and 
vehicles  of  the  approach  of  trains  on  the  main  line,  yet  the  fact 
that  he  had  uniformly  performed  such  duty  for  several  years  was 
•competent  evidence  to  be  submitted  to  the  jury  as  tending  to  prove 
that  he  was  so  acting  by  the  express  or  implied  assent  of  defend- 
ant; and  if  the  jury  should  be  satisfied  from  the  evidence  that  the 
flagman  was  performing  the  duty  of  warning  persons  of  the  ap- 
proach of  trains  on  the  main  line  by  the  direction  of  the  defend- 
ant, then  it  would  be  liable  if  its  servant  so  negligently  discharged 
his  duty  in  that  respect  as  to  lead  the  plaintiff  into  a  place  of 
danger  from  which  she  received  an  injury  by  reason  of  such  negli- 

fence,  herown  want  of  care  not  concurring  to  produce  such  injury, 
'he  case  should  have  been   submitted  to  flie  jury  under  proper  in- 
fitrnctions  from  the  court. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 
(The  other  justices  concurring.) 

Company  not  Bound  at  Common  Law  to  Provide  Flagmeni — When  there 
is  not  any  statute  requiring  it,  a  railroad  compaDy  is  not  ordinarily  held  bound 
to  provide  flagmen  at  a  point  where  a  highway  crosses  arailroad.  Common- 
wealth V.  Boston  &  W.  R.  Co.,  101  Mass.  201 ;  Shaw  t.  Boston  &  W.  R.  Co., 
8  Gray,  45;  Bailey  ».  New  Haven  &N.  R.  Co.,  107  Mass.  406:  State  t?.  Phila., 
W.  &  B.  R.  Co.,  47  Md.  76;  Ernst  v,  Hudson  River  R.  Co.,  85  N.  Y.  9;  b.  c, 
■39  N.  Y.  61;  Grippen  «.  New  York  Central  &  H.  R.  R.  Co.,  40  N.  Y.  34; 
Weber  t>.  New  York  Central.*  H.  R.  R.  Co.,  58  N.  Y.  451;  Culhane  t>.  New 
York  Central  &  H.  R.  R.  Co'.,  60  N.  Y.  133;  McQratht?.  New  York  Central* 
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H.  R.  R.  Co. ,  63  N.  Y.  622 ;  Stapley  v,  London,  B.  &  8.  C.  R.  Co. ,  L.  R.  1  ExcL 
21 ;  Stubley  v.  London  &  N.  W.  R.  Co.,  L.  R.  1  Exch.  18;  Bigbee  «.  Londoti, 
B.  &  S.  C.  R.  Co.,  18  C.  B.  (N.  8.)  584;  Cliff  «.  Midland  R.  Co..  L.  R.  6  Q. 
B.  258 ;  Delaware,  L.  A  W.  R.  Co.  «.  Toffey,  9  Vroom  (N.  J.),  525 ;  Phila.  & 
ReadingfR.  Co.  o.  Eillips,  88  Pa.  St.  405 ;  Haas  «.  Grand  Rapids  &  Mich.  R  Co., 
47  Mich.  401;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  268;  Welsch  v.  Hannihal  &  St. 
Jo  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  75;  Maryland  Central  R.  R.  Co.  «.  New- 
bern,  infra. 

Exception  as  to  Places  of  Peculiar  Danger. — But  under  certain  circum- 
stances of  great  danger  it  has  been  held  the  duty  of  a  railroad  company  to 
Srovide  a  flagman,  though  there  may  be  no  statute  requiring  it.  Cliff  v. 
[idland  R.  Co.,  L.  R.  5  Q.  B.  258;  Penna.  R.  Co.  v,  Matthews,  7  Vroom 
(N.  J.),  581;  Phila.  &  Reading  R.  Co,«.  Killips,  88  Pa.  St.  405;  Illinois  Cen- 
tral R.  R.  Co.  t>.  Ebert,  74  111.  399;  Johnson,  Adm'r,  v.  St.  Paul  &  D.  R  Co., 
15  Am.  &  Enff.  R.  R.  Cas.  467. 

Question  of  Duty  to  have  Flagman  is  not  for  Jury. — Ordinarily  the  qneft- 
tion  of  whether  or  not  a  railroad  company,  is  btmod  to  provide  a  fla^i^maD  st 
a  railroad  crossing  is  held  not  to  be  a  proper  one  to  submit  to  the  jury.  State 
D.  Phila.,  W.  &  B.  R.  Co.,  47  Md.  76;  Dyer  v.  Erie  R.  Co.,  71  N.  Y.  228; 
Besiegel  v.  New  York  Central  R.  Co.,  40  N.  Y.  9;  Weber  v.  New  York  Cen- 
tral A  H.  R.  R.  Co.,  58  N.  Y.  451. 

Failure  to  have  Flagman  may  go  to  Jury  as  Part  of  Res  Qeste  upon 
Question  of  Negligence.— But  some  authorities  allow  the  fact  of  no  flngman 
being  provided  to  be  submitted  to  the  jury  as  part  of  the  res  gest«  upon  the 
question  of  negligence.  Ernst  9.  Hudson  River  R.  Co.,  89  N.  Y.  61;Hc- 
Grath  «.  N.  Y.  Central  A  H.  R.  R.  Co.,  59  N.  Y.  468;  s.  c,  63  N.  Y.  523; 
Casey  «.  New  York  Central  &  H.  R  R.  Co.',  78  N.  Y.  518;  Eaton  e.  Fitch- 
burg  R.  R.,  2  Am.  A  Eng.  R.  R.  Cas.  188;  Penna.  Co.  e.  Hensil,  6  Am.  & 
Eng.  R  R  Cas.  79;  Kelly  «.  St.  Paul,  etc.,  R  R  Co..  6  Am.  &Eng.  R.  R. 
Cas.  98;  Kansas  Pacific  R.  Co.  «.  Richardson,  6  Am.  &  Eng.  R.  R  Cas.  96. 

Liability  of  Railroad  Company  for  Negligence,  Absence,  and  Misconduct  of 
Flagman. — When  a  railroad  company  voluntarily  places  a  flagman  at  a  rail- 
way crossing,  it  will  be  held  liable  for  all  accidents  occasioned  by  bis  neglect, 
absence,  or  misconduct.  Phila.  &  Reading  R.  R.  Co.  v,  Killips,  88  Pa.  St. 
405;  Warren  v,  Fitchburg  R  Co.,  8  Allen,  227;  Wheelock  9.  Boston  A  A 
R  Co.,  105  Mass.  208;  Delaware,  L.  A  W.  R  Co.  «.  Tobbey.  9  Vroom  (K.  J.), 
525;  Ernst  «.  Hudson  River  R  Co.,  85  N.  Y.  9;  s.  c,  89  N.  Y.  61;  Warner 
v.New  York  Central  R  Co.,  44  N.  Y.  465;  Kissenger  v.  New  Yoric  A  H. 
R  R  Co.,  56  N.  Y.  588;  Besiesel  v.  New  York  Central  R  Co.,  84  N.  Y.  622; 
McOovern  «.  New  York  Central  A  H.  R  R  Co.,  67  N.  Y.  417 ;  Dolan  e.  Dela- 
ware A  H.  C.  Co.,  71  N.  Y.  285;  Casey  «.  New  York  Central  &  H.  R  RCc, 
78  N.  Y.  518;  Sweeny  e.  Old  Colony  &  N.  R  Co.,  10  Allen,  868;  Lunt  «. 
Loudon,  etc.,  R.  Co.,  L.  R  1  Q.  B.  277.  And  where  one  company  has  usually 
had  a  flagman  at  a  crossing  it  is  negligence  to  remove  him  without  fully 
notifying  the  public.  Pittsburgh,  C.  A  St.  L.  R.  Co.  e.  Grindt,  8  Adl  A  Eng. 
R.  R.  Cas.  502. 

Failure  to  post  Flagman  or  give  Signal  does  not  Exempt  Party  approach- 
ing Crossing  from  Obligation  to  8top,  Looic,  and  Listen. — ^The  failure  upon 
the  part  of  a  railroad  company  to  post  a  flagman  at  a  crossing  or  to  give  an 
appropriate  signal  on  approaching  a  crossing  does  not  exempt  a  traveller 
upon  the  highway  from  the  ordinary  obligation  of  stopping,  looking,  and 
listening.  Chicago,  R  I.  A  P.  R  Co.  o.  Houston,  95  U.  S.  697;  Harlan  «. 
6t.  Louis,  etc.,  R  Co.,  64  Mo.  480;  Havens e.  Erie,  etc.,  R  Co.,  41  N.  Y.  296; 
Hinckley  e.  Cape  Cod  R  Co.,  120  Mass.  257;  Toledo,  etc.,  R.  Co.«.  Riley,  47 
III.  514;  Galena,  etc.,  R  Co.  e.Dill,  22111.  264;  Phila.  &  R  R  Co.  e.  Boyer, 
2  Am.  A  Eng.  R  R.  Caa.  172 ;  Pennsylvania  R  R  Co.  e.  Righter;,  9  Am.  A 
Eng.  R  R  Cas.  220. 
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But  see,  cootra,  Harty  «.  Central,  etc.,  R  Co.,  42  N.  Y.  468;  Levy  t>.  Great 
Western  R.  Co.,  48  N.  Y.  675;  Zeigler  e.  Railroad  Co.,  5  8.  C.  221;  Galena, 
etc,  R  Co.  9.  Loomia,  18  111.  648;  Chicago,  etc.,  R.  Co.  v.  Reid,  24  111.  144. 


Maryland  Central  B.  B.  Co. 

V. 

Newbebn. 

(Adoanee  Com,  Maryland.     1884.) 

In  an  action  against  a  railroad  company  for  an  injury  sustained  at  a  crosa- 
iog,  the  evidence  both  as  to  negligence  and  contributory  negligence  was  held 
to  oe  such  as  ought  properly  to  have  been  submitted  to  the  jury. 

In  an  action  for  an  injury  at  a  railroad  crossing  it  is  error  to  instruct  the 
JQTT  that  even  if  they  find  that  the  plaintiff  was  guilty  of  want  of  due  care 
tnd  prudence  in  attempting  to  cross  the  track,  still  they  should  find  for  him 
imleas  they  should  further  find  that  the  railroad  company  could  not  by  the 
exercise  of  care  and  diligence  on  its  part  have  avoided  the  accident.  Such 
instruction  should  be  modified  by  the  statement  that  in  order  to  enable  him 
to  recover  the  plaintiff  must  show  knowledge  on  the  part  of  defendant  or 
its  sgents  of  the  plaintiff^s  peril,  and  that  there  was  suflicient  time  after  such 
knowledge  had  been  accjuired  within  which  to  make  an  effort  to  save  the 
plaintiff  from  the  impending  danger. 

In  the  absence  of  statutory  requirements  there  is  no  legal  obligation  on  a 
Tulroad  company  to  keep  at  the  crossings  of  the  public  county  roads  flagmen 
to  give  warning  to  travellers  on  such  roads  of  the  passing  of  trains. 

It  is  the  duty  of  travellers,  before  crossing  the  tracks  of  a  railroad,  to  stop 
and  listen  for  the  approach  of  a  train,  and  the  absence  of  a  flagman  or  of  sig* 
nais  given  by  the  train  does  not  excuse  the  want  of  this  precaution^ 

It  IS  error  for  the  court  to  instruct  the  jury  that  they  may,  in  considering 
the  whole  case,  **  infer  the  absence  of  fault  on  the  part  of  the  plaintiff,  from 
the  known  disposition  of  persons  to  avoid  injuries  to  themselves,"  in  the 
prasence  of  testimony  that  tends  strongly  to  show  the  existence  of  fault. 

The  opinion  states  the  facts. 

C.  E.  Fendall  and  R.  R.  Boarman  for  plaintiff  in  error. 

Wra.  J.  Taylor  and  D.  6.  Mcintosh  for  defendant  in  error. 

AxvEY,  J. — This  is  an  action  brought  to  recover  for  injuries  re- 
<Hfived  by  the  plaintiff  in  consequence  of  the  alleged  negligence 
4'f  the  defendant.  The  injuries  resulted  from  a  collision  with  a 
locomotive  engine  of  the  defendant,  at  a  crossing  by  the  railroad 
4>f  a  public  county  road,  while  the  plaintiff  was  in  the  act  of  cross- 
ing the  railroad  track,  in  a  covered  wagon,  drawn  by  one  horse. 
And  the  verdict  and  judgment  being  for  the  plaintiff  the  defend- 
ant has  appealed. 

At  the  trial  it  was  sought  to  take  the  case  frotn  the  jury  by  a 
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prayer  for  instruction  that  there  was  no  sufficient  evidence  to  be 
considered  by  them  of  negligence  of  the  defendant  to  entitle  the 
plaintiff  to  recover;  and  further,  assuming  that  there  was  such 
negligence  on  the  part  of  the  defendant,  that  the  evidence  sliowed 
such  contributory  negligence  on  the  part  of  the  plaintiff  as  disen- 
titled him  to  recover. 

But  without  going  into  any  detail  statement  of  the  evidence,  this 
court  is  of  opinion  that  the  court  below  was  entirely  right  in  refus- 
ing to  withdraw  the  case  from  the  jury,  upon  the  theory  that  there 
was  no  evidence  of  negligence  by  the  defendant,  or  by  instructinfif 
them  as  requested  by  trie  defendant,  that  the  evidence  showed  such 
contributory  negligence  on  the  part  of  the  plaintiff,  that  assuming 
all  the  evidence  in  his  favor  to  be  tme  he  had  sliown  no  ground 
upon  which  he  could  recover.  On  the  contrary,  if  the  testimony 
of  the  plaintiff  and  his  daughter,  as  set  out  in  the  bill  of  exception, 
be  accepted  as  substantially  correct,  as  to  tlie  caution  exercised  by 
the  plaintiff  in  approaching  the  crossing,  and  that  he  did  not  see, 
and  could  not,  by  the  exercise  of  reasonable  care  and  caution,  have 
seen  the  approach  of  the  train,  and  that  there  were  in  fact  no 
signals  given  of  its  approach  as  required,  such  as  the  blowing  the 
whistle,  or  the  ringing  tlie  bell,  and  that  it  was  by  reason  of  such 
omission  that  the  accident  occurred,  then  it  is  clear  there  was  such 
negligence  on  the  part  of  the  defendant  as  to  render  it  liable  for 
the  consequences  of  the  collision.  But  on  the  other  iiand,  if  the 
evidence  given  on  the  part  of  the  defendant  be  true,  it  is  eqnally 
clear  that  the  plaintiff,  by  his  own  want  of  caution,  did  contribute 
to  the  production  of  the  injury  complained  of,  and  consequently 
he  could  have  no  right  to  recover.  It  was  a  case  of  conflicting 
evidence  as  to  the  main  facts  involved,  and  was  therefore  purely  a 
question  for  the  jury  as  to  the  comparative  credit  and  weight  of 
evidence,  and  the  court  could  not  do  otherwise  than  submit  it  to 
the  jury  for  their  determination.  There  was,  therefore,  no  error 
in  refusing  to  take  the  case  from  the  jury. 

In  regard  to  the  instructions  given  to  the  jury  on  behalf  of  the 
plaintiff,  we  think  there  was  error.  While  some  of  these  instruc- 
tions, as  general  abstract  propositions,  may  be  correct,  others  are 
based  upon  hypotheses  of  fact  that  do  not  nedfessarily  determine 
the  case  in  favor  of  the  plaintiff,  though  they  conclude  to  the 
right  of  tlie  plaintiff  to  recover.  This  is  obviously  so  as  to  the 
second  of  these  instructions.  By  that  instruction  the  jury  were 
told  that  altliough  they  might  find  that  the  plaintiff  was  guilty  of 
the  want  of  due  care  and  prudence  in  attempting  to  cross  the  rail- 
road track,  and  that  he  got  incautiously  upon  such  track  at  the 
time  and  place- mentioned  in  the  evidence,  yet  their  verdict  must 
still  be  for  the  plaintiff,  if  they  should  find  that  he  was  injured 
by  the  defendant's  train,  unless  they  should  further  find  that  the 
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defendant  could  not,  bv  the  exercise  of  care  and  diligence  on  its 
part,  have  avoided  the  accident. 

Tliis  instmction  failed  to  define  with  accuracy  the  relative  duties 
and  obligations  of  the  parties,  having  proper  regard  to  the  nature 
of  the  accident  and  the  facts  of  the  case.  Possibly  the  defendant 
might  have  avoided  the  accident  if  a  flasrmnn  had  been  placed  at  the 
crossing  to  warn  oflE  the  plaintiff  or  by  the  constant  sounding  of  the 
whistle  and  the  ringing  of  the  bell  as  the  train  approached  the  cross- 
ing; and  under  the  instruction  the  jury  were  at  liberty  to  conclude 
that  the  omission  of  any  of  these  precautions  by  the  defendant  was 
negligence  of  itself,  and  if  they  had  been  observed  tliQ  accident 
would  not  have  occurred,  and  therefore  the  defendant  w^s  liable 
for  the  injury  to  the  plaintiff,  notwithstanding  they  might  find 
that  the  plaintiff  recklessly  puslied  forward  to  cross  in  advance  of 
the  approaching  train  without  observing  any  precaution  on  his  part. 
8nch  proposition  is  not  sustainable  either  upon  reason  or  authority. 
The  general  principle  is  that  where  both  parties  by  their  negligence 
directly  contribute  to  the  production  of  the  accident  neither  has  a 
right  to  recover  of  the  otlier  for  injuries  sustained  thereby.  But 
there  are  exceptions  to  this  general  rule ;  and  in  cases  like  the 
present  the  exception  is,  that  if  the  defendant,  or  those  acting  for 
It,  had  become  aware  of  the  perilous  situation  of  the  plaintiff, 
though  that  peril  had  been  incurred  by  the  negligent  or  even  reck- 
less conduct  of  the  plaintiff,  yet  the  defendant  or  its  agents  would 
be  bound  to  use  all  reasonable  diligence  to  avoid  the  accident.  But 
in  order  that  this  qualification  of,  or  exception  to,  the  general  rule 
may  be  successfully  invoked  by  the  plaintiff,  he  must  snow  knowl- 
edge on  the  part  of  the  defendant  or  its  agents  of  the  peril  in 
which  he  (the  plaintiff)  was  placed,  and  that  there  was  time  after  snch 
knowledge  within  which  to  make  the  effort  to  save  Iiiin  from  the 
impending  danger.  The  second  instruction  wholly  fails  to  define 
the  condition  ot  the  case  under  which  the  defendant  would  be  lia- 
ble, assuming,  as  it  does,  both  parties  to  have  been  guilty  of  negli- 
gence; and  it  was  for  that  reason  erroneous,  and  well  calculated  to 
mislead  the  jury.     Kean  v,  Balto.  &  Ohio  R.  R.  Co.,  61  Md. 

In  the  absence  of  statutoiy  requirement  it  is  now  well  settled,  at 
least  by  a  great  preponderance  of  authority,  that  there  is  no  legal 
obliofation  on  a  railroad  company  to  keep  at  the  crossings  of  ti)e 
public  county  roads  flagmen  to  give  warning  to  travellers  on  such 
roads  of  the  passing  of  trains.  It  has  been  so  held  by  this  court,  in 
the  recent  case  of  State,  use  of  Foy  v,  Phil.,  Wil.  &  Balto.  R.  R. 
Co.,  47  Md.  76,  86 ;  and  many  decisions  of  the  highest  courts  of 
the  country  might  be  cited  in  support  of  that  ruling. 

The  track  of  the  railroad  itself  is  a  signal  of  danger  to  all  those 
aliout  to  cross  it ;  and  travellers  crossing  the  rails  are  bound  to  ex- 
ercise reasonable  care,  having  regard  to  the  nature  of  the  crossing 
for  their  own  safety  and  protection.     He  should,  in  all  cases,  be- 
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fore  proceeding  to  cross,  carefnllj  look  and  listen  to  asoertain 
whether  a  train  is  approaching ;  and  the  failure  on  the  part  of 
those  in  charge  of  the  train  to  give  the  usual  or  required  signals, 
such  as  the  blowing  of  the  whistle  or  the  ringing  of  the  bell,  will 
not  excuse  or  justify  the  traveller  on  the  county  roads  in  attempt- 
ing to  cross  a  railroad  track,  without  the  exercise  of  that  reaaona- 
ble  precaution  of  looking  and  listening  for  the  approadi  of  a  train. 
Ana  if  the  experiment  be  made  without  such  precaution  the  party 
acts  at  his  peril ;  and  in  default  of  this  precaution,  if  an  accident 
occurs  by  a  collision  with  a  passing  train,  the  traveller  must  be  held 
to  have  so  far  contributed  to  his  own  misfortune  as  to  preclude  him 
the  ri^ht  to  recover  against  the  railroad  company. 

This  is  the  established  doctrine  by  the  great  weight  of  authority, 
and  a  larse  number  of  the  decisions  go  to  the  extent  of  holding 
that  it  is  incumbent  upon  the  traveller  at  ordinary  road  crossings 
to  stop,  look  and  listen  before  attempting  to  cross  the  rails;  and  if 
he  fail  to  observe  this  precaution  he  forfeits  all  right  to  recover  for 
injuries  received  by  collision.  This  precaution  is  not  only  reason- 
able  and  proper  to  oe  observed  on  the  part  of  the  traveller  on  pub- 
lic roads  crossing  railroad  tracks  for  his  own  safety,  but  is  equally 
necessary  for  the  safety  of  the  multitude  of  the  people  riding  in 
the  railroad  trains,  liable  to  be  killed  by  collision  of  the  train  with 
obstacles  on  the  track.  Hence,  courts  have  been  strict  and  rigid 
in  maintaining  the  rule  requiring  care  on  the  part  of  those  cross- 
ing railroad  tracks. 

Of  the  many  decisions  made  upon  the  subject  we  may  refer  to 
the  following :  Ernst  v.  Hudson  R.  R.  Co.,  39  N.  Y.  61 ;  Wilcox 
V.  The  Rome,  etc.,  R.  R.  Co.,  39  N.  Y.  358;  Beisiegel  «.  New 
York  Central  R.  R.  Co.,  40  N.  Y.  9;  Havens  v.  Erie  R.  R.  Co.,  41 
N.  Y.  296  ;  Baxter  v.  Troy  &  Boston  R.  R.  Co.,  41  N.  Y.  502 ; 
Butterfield  v.  The  West.  R.  R.  Co.,  10  Allen,  532 ;  Penn.  R.  R- 
Co.  V.  Beale,  73  Penn.  St.  504 ;  Penn.  R.  R.  Co.  v.  Weber,  76 
Penn.  St.  157 ;  Telfer  v.  The  North  R.  R.  Co.,  30  N.  J.  L  188; 
Bellefountain  R.  R.  Co.  v.  Hunter,  33  Ind.  335 ;  R.  R.  Co.  v. 
Houston,  95  U.  S.  697,  702. 

But  without  going  the  extent  of  many  of  the  authorities  and 
laying  it  down  as  an  unaualified  rule,  applicable  to  all  cases,  that 
the  traveller  must  actually  stop,  before  attempting  to  cross  the 
rails,  to  look  and  listen,  we  hold  with  the  concurrence  of  all  the 
authorities  that  he  must  at  least  exercise  the  i*easonable  precaution 
of  looking  and  listening  before  venturing  over  the  rails,  and  his 
failure  to  observe  that  precaution  is  negligence  per  se ;  and  if  he 
attempts  to  drive  a  vehicle  across  the  tracks  in  view  of  an  approach- 
ing train  his  conduct  is  worse  than  negligent — it  is  simply  reckless. 
Railroad  Co.  v.  Houston,  supra;  Til fer-y.  Northern  R.  R.  Co.. »upra] 
Dasconib  v.  Buffalo  &  State  Line  R.  R.  Co.,  27  Barb.  224. 

Now  applying  these  well-settled   principles  to  the  instructions 
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giveu  in  tliis  case,  it  follows  that  the  fifth  prayer  of  the  plaintiff 
granted  by  the  court  was  equally  defective  as  the  second.     While 
it  assumed  that  the  plaintiff  may  liave  attempted  to  cross  the  track 
withoat  taking  the  necessary  precaution  to  assure  himself  that  there 
was  lio  danger,  the  jury  was  thereby  instructed  that  if  there  was  no 
flagman  present  '^  and  the  plaintiff  heard  no  whistle  or  bell,  he  had 
a  nght  to  suppose  that  in  the  absence  of  any  signal  or  flagman  there 
was  DO  train  at  that  time  approaching/'     JBut  as  we  have  seen  the 
law  imposed  no  duty  upon  the  railroad  company  to  keep  a  flagman 
at  the  crossing,  and  the  failure  of  those  in  charge  of  the  train  to 
sound  the  whistle  or  to  ring  the  bell,  if  such  were  the  fact,  did  not 
justify  the  plaintiff  in  attempting  to  cross,  and  thus  to  put  himself 
m  a  position  of  possible  danger  without  the  exercise  of  reasonable 
care  for  his  own  safety.     And  the  same  objection  applies  to  the 
sixth  prayer  of  the  plaintiff,  which  was  granted  by  the  conrt.     To 
relieve  the  fifth  and  sixth  prayere  of  objection  thev  should  have 
required  the  jury  to  find,  as  a  fact,  that  the  defendant,  after  dis- 
covering the  perilous  situation  of  the  plaintiff,  by  the  exercise  of 
reasonable  care,  could  have  avoided  the  collision.     If  that  be  es- 
tablished as  a  fact  the  want  of  care  by  the  plaintiff  in  driving  upon 
the  track  would  be  no  answer  to  his  right  to  recover.     But  it  was 
not  the  duty  of  those  in  charge  of  the  train  to  anticipate  the  con- 
duct of  the  plaintiff,  and  because  they  saw  him  approach  the  cross- 
ing to  conclude  that  he  would  attempt  to  cross  in  advance  of  the 
train.     On  the  contrary,  they  were  or  would  have  been  fully  justi- 
fied i^i  supposing  he  would  not  venture  to  cross  until  after  the  pas- 
sa^of  the  train.     Telfer  v.  Northern  E.  R.  Co.,  30  N.  J.  L.  188. 
With  respect  to  the  last  prayer  of  the  plaintiff,  granted  by  the 
court,  and  designated  as  No.  3,  we  need  say  but  little.     It  embodies 
one  of  those  general  propositions  only  proper  to  be  submitted  to 
the  jury  in  eases  where  there  is  a  real  doubt  on  the  evidence  as  to  the 
act  or  conduct  of  the  party  injured,  in  respect  to  the  accident  pro- 
ducing the  injury  ;  and  it  is  only  proper  in  such  case  as  an  aid  in 
arriving  at  a  conclusion  from  the  whole  evidence  in  the  cause. 
While  it  is  natural,  and  as  a  general  rule  rational,  to  presume  that 
a  party  acts  from  incentives  of  self-preservation,  this  presumption 
can  only  be  indulged  in  the  absence  of  proof  to  the  contrary.     To 
instruct  the  jury  that  they  may,  in  considering  the  whole  case, 
'•infer  the  absence  of  fault  on  the  part  of  the  plaintiff,  from  tlie 
known  disposition  of  persons  to  avoid  injuries  to  themselves,"  in 
the  presence  of  testimony  that  tends  strongly  to  show  the  existence 
of  fault,  is  tantamount  to  instructing  them  that  they  may  conclude 
as  they  please ;  that  they  may  find  upon  presumption  and  put  the 
evidence   aside.     There  are  cases  where  this  presumption  may  be 
invoked,  and  the  reports  show  many  instances  where  it  has  been 
done.     Northern  Central  R.  R.  Co.  v.  Geis,  31  Md.  357  ;  Railroad 
Co.  V.  Gladmon,  15  Wall.  407;  Oldfield  v.  N.  T.  &  H.  R.  R.  Co., 
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14  N.  Y.  310  ;  Penn.  R.  R.  Co.  v,  Weber,  76  Penn.  St  157;  EaO- 
road  Co.  v.  Rowan  and  wife,  66  Penn.  St.  393. 

But  an  indiscriniinate  use  of  the  instraction  given  in  this  case 
cannot  be  otlierwise  tlian  misleadinsr  in  manv  cases,  and  we  think 
the  present  not  a  case  wliere  it  was  proper  to  be  given. 

Of  the  prayere  offered  by  the  defendant  they  were  all,  except 
the  fifth  and  seventh,  properly  refused.  Tliey  were  too  indefinite 
and  abstract  in  form  to  be  of  any  essential  aid  to  the  jury  in  arriv- 
ing at  a  correct  conclusion  upon  the  facts  of  the  case. 

The  fifth  prayer  was  conceded,  and  the  seventh,  we  think,  ought 
to  have  been  granted.  In  the  rejection  of  the  others  there  was  na 
error. 

Judgment  reversed  and  new  trial  awarded. 

Company  Liable  for  Injury  at  Crossing  occasioned  by  Negligence  after 
becoming  aware  of  Party's  Peril,  notwithstanding  his  Contributory  Neg* 
ligence. — Notwithstanding  the  fact  that  a  person  has  been  guilty  of  contribu- 
tory negligence  in  attempting  to  cross  a  railroad  track  without  stoppingf 
looking  and  listening,  the  company  is  liable  for  injurinff  him  if  the  servants 
on  the  train  after  they  see  hh  danger  could  have  avoided  the  accident  but 
have  failed  to  do  so.  State  «.  Manchester,  etc.,  R.  R.  Co.,  52  N.  H.  628; 
Texas  &  Pacific  R.  Co.  v.  Chapman,  A?  Tex.  75. 

As  to  the  measure  of  care  required  on  the  part  of  the  engineer  in  such 
cases,  see  Bell  v.  Hannibal  &  St.  Jo  R.  R.  Co.,  72  llo.  50;  s.  c,  4  Am.  & 
JEng.  R.  R.  Cas.  580. 

And  see  the  following  cases  upon  the  same  principle:  Northern  Cen- 
tral R.  Co.  f>.  Price,  29  Md.  420;  Kenyon  v.  New  York,  etc.,  R.  Co.,  5^ 
Hun  (N.  T.),  580;  Meyers  t>.  Chicago,  etc.,  R.  Co.,  59  Mo.  223;  Locket. 
First  Div.  St.  Paul  &  Pac.  R.  Co..  15  Minn.  350;  Baltimore,  etc.,  R.Co  .  «. 
Trainor,  33  Md.  542;  Paducah,  etc.,  R.  Co.  v.  Hoche,  12  Bush.  41;  Cleve- 
land, etc.,  R.  Co.  v.  Elliott,  4  Ohio  St.  475;  Isbell  ©.  New  York  &  N.  H.  R. 
Co.,  27  Conn.  893;  Trow  v.  Vermont,  etc.,  R.  Co.,  24  Vt.  494;  Richmond  e.- 
Sacramento  Valley  R.  Co.,  18  Cal.  351;  Colorado  Central  R.  Co.  v.  Holmes^ 
8  Am.  &  Eng.  R.  R.  Cas.  410;  Zimmerman  v.  Hannibal  &  St.  Jo  R  R  Co., 
2  Am.  &  Eng.  R.  R.  Cas.  191;  Price  v.  St.  Louis,  K.  C.  &  N.  R.  Co.,  3  Am. 
&  Eng.  R.  R.  Cas.  865;  St.  Louis,  Iron  Mt.  &  S.  R.  Co.  v.  Freeman,  4  Am. 
&  Eng.  R.  R.  Cas.  608;  Behrens  v.  Chicago,  R  L  &  P.  R.  Co.,  6  Am.  & 
Eng.  R.  R.  Cas.  222;  Rains  «.  St.  Louis,  etc.,  R  Co.,  5  Am.  &  Eng.  R  R 
Cas.  610;  Little  Rock,  etc.,  R.  Co.  v.  Parkhurst,  5  Am.  &  Eng.  R.  R  Cas. 
635;  Chicago,  etc.,  R.  Co.  v.  Johnson,  8  Am.  &  Eng.  R  R  Cas.  225;  Swigert 
V.  Hannibal  &  St.  Jo  R  R.  Co.,  9  Am.  &  Eng.  R.  R  Cas.  322;  Yarnall  e.  St. 
Louis,  K.  C.  &  N.  R  Co.,  10  Am.  &  Eng.  R.  R.  Cas.  726;  Terre  Haute  &Ind. 
R  R  Co.  f>.  Graham,  12  Am.  &  Eng.  R  R  Cas.  77;  Schwiert?.  New  York, 
etc.,  R  Co.,  14  Am.  &Eng.  R  R  Cas.  656. 

Flagmen  at  Railroad  Crossings. — For  a  full  review  of  the  question  of  the 
duty  of  a  railroad  company  to  post  flagmen  at  a  crossing,  see  Peck  «.  Michigan 
Central  R.  Co.,  and  note  9upra. 
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(102  Penniylvania  State  Beport$y  425.) 

In  an  action  to  recover  damages  for  alleged  negligence,  if  the  undisputed 
evidence  diicloses  no  negligence  on  the  part  of  the  defendant,  it  is  error  for 
the  court  to  submit  it  to  the  jury  as  an  open  question. 

Where  there  is  afiSrmative  and  uncontradicted  evidence  of  contributory 
negligence,  b^  the  plaintiff,  the  court  should  instruct  the  jury,  that  if  they 
beSeve  the  witness,  their  verdict  must  be  for  the  defendant. 

It  is  error  to  submit  to  the  jury  as  a  possible  element  in  the  cause  a- 
npposititious  case  of  which  there  is  no  evidence. 

Failure  on  the  part  of  a  traveller  crossing  a  railroad  track  at  grade  to  stop,, 
look  and  listen  is  not  merely  evidence  of  negligence,  but  negligence  per  se 
and  a  question  for  the  court. 

Where  there  is  no  direct  evidence  that  the  traveller  did  not  stop,  look  and 
listen,  the  presumption  of  law  that  he  performed  his  full  duty  will  prevail; 
bat  where  there  is  direct,  affirmative  and  credible  evidence  to  the  contrary, 
the  presumption  of  law  is  rebutted  and  will  give  way  to  the  actual  truth. 

It  is  not  negligence  for  a  railroad  company  to  run  its  trains  over  a  public 
crossing  in  the  open  country  at  the  rate  of  thirty  miles  an  hour.  It  is  only 
the  force  of  special  circumstances  that  requires  a  less  rate  of  speed. 

A.  was  killed  by  a  railroad  train  at  a  public  crossing,  which  was  about 
nine  hundred  and  fifty  feet  below  a  station.  The  train  was  not  visible 
to  one  approaching  the  crossing  by  the  public  road  until  within  twelve 
or  fifteen  feet  of  the  rails,  where  the  view  was  unobstructed  to  the  station. 
When  the  train  was  in  a  cut,  which  hid  it  from  view,  some  eighteen  hundred 
feet  from  the  scene  of  the  accident,  it  blew  a  long,  loud  whistle.  Upon 
coining  within  sight  of  the  station,  and  seeing  no  siffnal  to  stop,  it  being  a. 
flag  station,  the  engineer  again  whistled  twice.  These  whistles  were  heard 
by  various  witnesses,  .two  of  whom  were  over  one  thousand  feet  beyond 
the  crossing  in  question.  The  train  passed  the  crossing  at  a  rate 
of  speed  between  twenty-five  and  thirty  miles  an  hour,  and  struck  and  in- 
stantly killed  A.,  who  was  driving  in  a  closed  carriage  on  account  of  rain. 
A.  was  last  seen  by  one  of  defendant's  witnesses,  who  testified  that  he  did 
not  stop  as  long  as  he  (the  witness)  could  see  him,  and  that  his  disappear- 
tace  from  view  was  almost  simultaneous  with  the  collision.  In  a  suit 
by  the  widow  and  minor  children  to  recover  damages  for  his  death,  Held^ 
that  as  there  was  no  proof  of  negligence  on  the  part  of  the  defendant,  and 
•8  there  was  affirmative,  uncontradicted  and  unimpeached  testimony  show- 
ing contributory  negligence  on  the  part  of  the  deceased,  the  court  should 
ba?e  given  the  jury  binding  instructions  in  favor  of  the  defendant. 

EsBOB  to  the  Court  of  Common  Pleas  of  Berks  Conntv. 

Case,  by  Eliza  Ritchie  and  others,  widow  and  minor  children  of 
William  Kitchie,  deceased,  against  the  Reading  and  Columbia 
Railroad  Company,  to  recover  damages  for  tne  death  of  said 
William  Ritchie,  cansed  bj  the  alleged  negligence  of  defendant's 
>er?antB.    Plea,  not  guilty. 
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On  the  trial,  before  SaBsainan,  J.,  the  evideuce  was  Bnbstan- 
tially  as  follows : — On  May  31st,  1878,  the  said  William  Ritchie 
was  killed  by  a  passing  train,  while  attempting  to  cross  the  tracks 
of  defendant  company  in  a  oovei*ed  carriage.  The  place  of  the  acci- 
dent was  a  pnblic  crossing  nine  hundred  and  forty-six  feet  east  of 
the  Fritztown  station  and  towards  the  city  of  Reading.  Tliis  sta- 
tion is  a  flag  station,  i.e.,  one  at  which  trains  do  not  stop  for 
freight  or  passengers  unless  especially  signalled.  West  of  the 
station  is  a  deep  cut  beginning  some  three  hundred  to  four  hun- 
dred yards  from  the  station  and  completely  obscuring  trains  from 
view  by  its  high  embankments.  At  or  near  the  crossing,  upon 
which  the  accident  occurred,  there  is  also  a  shallow  cnt  from  ten 
to  eleven  feet  deep.  The  nearest  building  to  the  crossing  is  three 
hundred  yards  distant.  The  village  of  Fritztown,  the  nearest 
aggregation  of  buildings,  is  a  half  a  mile  from  the  scene  of  the  acci- 
dent. The  rules  of  the  company  required  two  long  and  two  short 
whistles  to  be  sounded,  as  a  signal  for  road  crossings.  Engineers 
are  also  instructed  not  to  run  their  trains  faster  than  six  miles  ao 
hour  over  certain  specified  crossings,  but  it  appeared  in  evidence 
that  this  regulation  aid  not  apply  to  the  crossing  in  question. 

The  train  in  question  was  running  eastwardly  from  Lancaster 
to  Reading  at  a  rate  of  speed  estimated  at  between  twenty-five  and 
thirty  miles  an  hour.  Before  entering  the  deep  cut,  and  about 
six  hnndi*ed  to  eight  hundred  yards  from  the  station,  it  made  a 
prolonged  whistle,  and  on  emerging  from  the  cut,  where  the  sta- 
tion could  be  first  seen,  and  perceiving  no  signal  to  stop,  it  blew 
two  short  additional  whistles,  as  a  signal  to  the  brakesman  to  turn 
off  the  brakes.  These  alarms  were  heard  by  various  witnesses,  at 
distances  from  the  station,  varying  from  two  hundred  to  six  hun- 
dred yards,  and  by  two  others  (Daniel  Adams  and  Isaac  Steffy)  at 
a  tool-house  over  one  thousand  feet  beyond  the  place  of  the  ^cci* 
dent  in  the  direction  of  Reading. 

The  road,  upon  which  deceased  was  driving,  descends  to  cross  the 
railway  track.  It  has  embankments  upon  either  side  which  shut 
out  the  view  along  the  track  until  within  twelve  or  fifteen  feet  from 
the  rails,  from  which  point  the  Fritztown  station  can  be  seen.  On 
each  side  of  the  station  are  caution  boards.  The  deceased  was 
driving  in  a  closed  carriage  on  a  rainy  day.  The  only  witness 
(George  Freeman)  who  saw  him  immediately  before  the  accident, 
testified  as  follows ; 

"  Q.  Did  you  know  William  Ritchie  ?  A.  Yes,  sir.  Q.  Did 
you  see  him  on  the  31st  of  May?  A.  Yes,  sir;  I  saw  him  drive; 
I  also  saw  him  when  he  was  dead.  Q,  Do  you  remember  when 
the  train  struck  him  ?  A,  No,  sir ;  I  could  not  see  that ;  the  wagon 
I  could  not  see  ;  the  cars  were  higher  than  the  wagon,  and  that  is 
the  reason  I  could  not  see  the  wagon  when  it  was  struck.  Q,  If 
you  saw  him  drive  down  that  road,  state  how  he  came  down  and 
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in  what  way  he  drove  f  A.  He  drove  down  in  a  walk.  Q.  How 
far  from  this  crossing  were  yon?  A.  Between  five  hundred  and 
six  hnndred  yards.  Q.  How  is  the  ground  there  on  your  little 
place;  is  it  higher  or  lower  ?  A.  It  is  pretty  much  higher ;  I  can 
see  the  track  m)m  the  street.  Q.  When  he  approached  the  rail- 
road crossing  did  he  stop  his  team,  or  did  he  go  on  ?  A,  He  did 
Dot  stop  it  as  far  as  I  could  see  him.  Q,  Did  you  see  him  coming 
down  tne  hill  ?  A.  Tes^  sir.  Q.  Had  yon  heard  the  train  com- 
ing! A.  Yes,  sir.  Q.  Where  was  Ritchie  when  you  first  saw 
liiiu  ?  A.  About  one  hundred  yards  from  the  railroad  track.  Q, 
Where  was  he  when  you  last  saw  him  ?  A.  Against  the  cars ; 
within  fifteen  or  twenty  feet ;  the  cars  were  higher*  than  his 
wagon,  and  I  could  not  see  the  wagon.  Q,  Up  to  the  time  yon  last 
saw  the  wagon  did  he  stop  the  team  at  all  ?  A.  When  I  did  not 
see  him  any  more,  the  not  seeing  him,  and  the  crash  of  the  acci- 
dent, and  the  horse  running  away  on  the  other  side,  was  about  one 
and  the  same  moment.  Q.  But  during  the  time  that  you  saw 
him  he  did  not  stop  ?  A.  No,  sir.  Q.  Did  yon  hear  the  train 
whistle  on  that  day  ?    A.  Yes,  sir." 

The  train  passed  the  station  at  the  said  rate  of  speed,  struck  the 
curiage  at  the  crossing,  and  instantly  killed  its  occupant. 

The  defendant  presented  the  following  points : 

1.  That  the  plamtiff  having  established  that  the  train  whistled 
in  time  to  give  warning  to  William  Kitchie  of  the  approach  of  the 
tniD  to  the  crossing ;  if  he  failed  for  any  cause  to  heed  the  warn- 
ing, it  was  his  own  misfortmie,  and  there  is  no  evidence  of  negli- 
gence in  the  cause,  and  the  verdict  must  be  for  the  defendant. 

Answer.  We  cannot  affirm  this  point  in  this  form.  The  facts 
in  the  case  would  be  for  the  jury.    (First  assignment  of  error.) 

S.  That  running  at  the  rate  of  2S  or  30  miles  an  hour,  as  the 
train  neared  the  crossing,  which  was  an  ordinary  country  road, 
was  not  negligence  on  the  part  of  the  defendant,  nor  evidence  from 
which  tlie  jury  can  infer  negligence. 

AnsiMr.  Ordinarily  this  would  be  true,  but  the  facts  of  every 
case  must  be  taken  into  consideration,  and  what  might  be  proper 
in  one  place  would  not  be  so  in  another.  If  the  place  is  particu- 
larly dangerous,  trains  must  be  run  more  cautiously.  (Second 
ttBJgnment  of  error.) 

5.  That  under  all  the  evidence  in  this  case  the  verdict  must  be 
for  defendant. 

Answer.  If  the  jury  find  that  Bitchie  was  guilty  of  contribu- 
tory negligence  itie  verdict  must  be  for  the  defendant.  (Eighth 
MBignment  of  error.^ 

The  court  cbargea,  inter  alia,  as  follows : 

^^  Again,  there  is  also  no  dispute  as  to  the  rules  for  running 
trains  there.  The  rules  for  runnmg  the  trains  at  that  place  are  that 
they  should  not  ran  by  the  cut  of  the  South  Mountain,  and  also 
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over  the  crossings  faster  than  at  the  rate  of  six  miles  an  )ionr 
Tliis  is  a  matter  of  prudent  regulation  by  the  management  of  tin 
railroad,  and  is  founded  upon  theory  and  pi*actice  to  be  a  correct 
method  for  conducting  their  business.  As  a  matter  of  law  it 
would  amount  to  nothing.  It  is  an  important  matter  of  fact  to  be 
taken  into  consideration  by  the  jury  in  connection  with  other  facte 
in  disposing  of  the  law  upon  the  facts."  (Third  assignment  oi 
error.) 

'^  Biailroad  trains  by  their  agents,  and  also  travellers — that  is, 
persons  crossing  railroads — ^are  bound  to  use  greater  care  and  cau- 
tion at  places  that  are  particularly  dangerous — such  as  running 
over  crossings  where  the  railroad  and  the  pnblic  roads,  or  proper 
places  of  crossing,  are  in  deep  cuts,  or  where  the   railroads  ran 
around  short  curves,  where  there  are  high  bluSs,  and  where  con- 
sequently there  is  danger  of  collision  or  accident.     Where  such 
things  may  be  anticipated,  or  where  this  would  be  likely  to  occut 
without  using  special  caution,  there  ordinary  care  would  require 
just  that  special  caution  which  the  ordinary  care  at  snqli  a  place 
would  induce  ;  and  what  is  ordinary  care  under  one  state  of  circum- 
jstances  might  not  be  ordinary  care  under  state  of  circumstances. 
But    the  ordinary  care  to    be  exercised  by  a  man,   is  just  that 
care  we   have  spoken  of   to  you — the  care  which  a  man  of  or- 
dinary intelligence  and   diligence  would  use  under   the  circum- 
.stances,  whether  he  ran  a  railroad  train  or  whether  he  ran  a  one- 
horse  sliay.     It  would  make  no  difference  whether  it  was  the  man 
running  the  train,  or  the  one  crossing  the  railroad  track.     At  this 
point  it  may  be  very  properly  said   that   railroad   employees  on 
trains,  and  the  men  who  are  travelling  over  the  point  of  crossing 
are  in  lawful  positions,  and  they  must  exercise  such  care — both  of 
them — as  we  have  already  fitated  to  you,  and  the  care  requii'ed  of 
them  is  mutual,  in  order  that  collisions  mav  be  avoided.     On  the 
one  hand  a  collision  may  be  avoided  by  the  exercise  of  proper 
care  on  the  part  of  the  man  who  crosses  the  track,  so  that  the  per- 
sons who  are  in  the  train  may  not  be  injured  by  the  obstruction 
he  may  place  upon  it  in  his  crossing;  and  on  the  other  hand  the 
railroad  employees  are  to  use  that  due  and  proper  caution  and 
care,  which  under  the  circumstances  is  required,  so  as  not  suddenly 
and  unawares   to  run  upon  anybody   that  is  crossing  the   track. 
Where  there  would  be  an  absence  of  that  care  on  the  part  of  tlje 
railroad  company — and  we  have  said  to  you  so  far  as  we  have  gone 
that  the  presumption  is  in  favor  of  the  dead  man — there  a  prima 
facie  case  would  be  made  out  for  the  plaintiff ;  and  in  a  case  like 
thic  there  mis:ht  be  a  recovery  of  damages,  if  the  jury  found  that 
the  presumption  of  ordinary  care  was  sufficient  in  favor  of  the 
man  who  was  killed.     If  you  find  the  facts  to  be  such  as  we  have 
supposed  them  to  he  in  the  hypothetical  case  we  argued  upon  be- 
fore you,  up  to  this  time,  taking  the  views  and  theories  of  tlie 
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plaintiff  as  correct,  there  would  be  damages ;  and  if  the  jury  find 
that  there  should  be  a  recovery  for  tlie  loss  of  such  a  life,  it  would 
be  proper  for  the  jury  to  find  that  there  should  be  damages 
allowed,  because  the  man  had  used  all  the  care  that  was  required 
of  him,  and  the  neglififence  of  the  occurrence  was  on  the  part  of 
the  railroad  train,  which  ran  faster  than  under  the  circumstances  it 
should  have  run."     (Fourth  assignment  of  error.) 

"If  these  whistles  were  sounded,  it  would  rebut  the  idea  of  neg- 
I^uce  on  the  part  of  the  defendant  to  that  extent.    If  the  confer- 
matiou  of  the  ground,  the  topography  of  the  immediate  place  and 
location  would  be  such  that  the  convolutions  of  sound  in  their  vi- 
bration could  be  carried  over  his  head,  so  that  he  could  not  be  able 
to  hear  it  from  the  place  in  which  he  was,  and  it  would  be  carried 
to  persons  beyond  that,  who  could  hear  it,  might  be  no  evidence 
that  he  heard  it ;  but  if  he  did  not  hear  it,  because  he  was  negligent 
himself,  having  been  in  a  closed  wagon,  having  pulled  up  his  coat- 
collar,  or  scarf,  or  whatever  he  mignt  have  worn  that  was  in  sea- 
son— where  such  things  were  used  over  his  ears,  and  he  did  not 
hear,  for  that  reason,  and  he  did  not  remove  the  obstruction,  if  in 
his  control,  so  that  he  could  hear,  he  would  be  negligent  already ; 
or  if  a  train  would  sound  a  whistle,  and  having  sounded  a  whistle 
would  nevertheless  run  at  an  entirely  unusual  rate  of  speed  for  the 
place  where  they  passed,  whereby  such  a  person  had  been  misled  — 
if  the  train  did  not  do  that,  then  the  fact  of  its  having  sounded  a 
whistle  and  of  its  having  mn  at  onlj  ordinary  rate  of  speed,  would 
be  relief  from  responsibility ;  but  if  it  rnn  at  a  greater  rate  of  speed 
than  would  be  usual,  ordinary  and  proper  at  such  a  place,  taxing 
all  things  into  consideration,  then  tne  case  might  be  different.  Or, 
if  by  some  of  the  accidents  which  occur  in  life,  for  which  we  can- 
not account — although  they  often  occur — this  man  should  have 
got  on  the  track,  and  the  engineer,  who  was  in  control  of  the 
train,  should  have  seen  his  horse  or  vehicle  on  the  track,  and  he 
should  have  run  on  headlong  without  stopping,  when  he  saw  the 
man,  haviog  no  opportunity  to  get  out  of  the  way,  being  in  a  dan- 
gerous situation,  or  even  if  in  a  situation  where  the  danger  was  so 
great  as  to  lose  his  presence  of  mind,  the  defendant  would  not  be 
released  frora  paying  damages."     (Fifth  assignment  of  error.) 

Verdict  for  the  pkintifEs  for  $5,000,  and  judgment  thereon.  The 
defendant  thereupon  took  this  writ  of  error,  assigning  for  error  the 
action  of  the  court  in  answering  its  first,  second,  ana  fifth  points, 
the  portions  of  the  charge  above  quoted  and  generally  that 
"the  charge,  as  a  whole,  is  verbose,  confused  and  unintelligible,  in- 
stead of  being  a  plain,  concise  and  practical  statement  of  the  law 
applicable  to  the  facts  of  the  case.  Its  tendency  was  to  mislead 
and  oonfase  the  jury."  (Seventh  assignment  of  error.) 
Jeff.  Snjder  and  George  F.  Baer  for  the  plaintiff  in  error. 
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James  N.  Ermentrout  (Daniel  Ermentrout  and  Henry  C.   Q. 
Eeber  with  him)  for  defendant  in  error. 

Gbeen,  J. — It  is  difficnlt  to  understand  npon  what  theory  of  the 
testimony,  the  verdict  in  this  case  was  rendered  by  the  jury,  or 
permitted  by  the  court.  There  was  no  proof  of  negligence  by  the 
defendant,  and  there  was  affirmative,  uncontradicted,  and  unim- 
peached  testimony  showing  contributory  negligence  on  the  part  of 
the  deceased.  Four  of  the  plain tiflPs  witnesses,  being  all  who  were  in 
the  vicinity  at  the  time  of  the  accident,  to  wit :  James  Sell,  Charles 
H.  Miller,  Daniel  Leininger  and  Daniel  Adams,  testified  that  three 
whistles  were  blown,  one  long  and  two  short,  by  the  approaching- 
engine,  before  it  reached  the  crossing,  and  they  were  all  heard  by  afi 
of  the  witnesses.  Three  of  these  witnesses  were  at  or  near  the  Fritz- 
town  station,  and  one  Daniel  Adams  was  at  the  tool  house  along 
the  railroad,  about  two  hundred  to  three  hundred  yards  beyond  the 
crossing  at  which  the  accident  occurred.  The  tram  was  going  east 
from  Lancaster  to  Beading ;  the  place  of  the  accident  was  a  pub- 
lic road  crossing,  situate  about  nine  hundred  and  fifty  feet  east,  or 
towards  Eeading,  from  the  Fritztown  station.  The  first  or  lon^ 
whistle  was  blown  just  above  a  bend  in  the  road,  before  reaching^ 
the  Fritztown  station,  and  the  second  and  third  were  blown  after 
turning  the  bend  and  coming  within  sight  of  a  signal  board  at  the 
station  to  denote  whether  the  train  should  stop  for  passengers.  In 
addition  to  the  foregoing,  another  witness,  Isaac  oteffy,  testified 
that  he  was  at  the  tool  house  with  Daniel  Adams  when  the  acci- 
dent happened,  and  heard  the  whistle  of  the  approaching  train. 
He  also  said'  he  had  measured  the  distance  from  the  crossing  to 
the  tool  house  and  it  was  one  thousand  and  thirty-four  feet,sofliat 
it  was  an  undisputed  fact  that  notice  of  the  approach  of  the  train 
was  given,  in  tne  usual  way,  by  the  sound  of  a  steam  whistle, 
which  was  loud  enough  to  be  heard  a  considerable  distance  beyond 
the  place  of  the  accident. 

Another  witness  for  the  defendant,  Gleoree  Freeman,  living  be- 
tween five  hundred  and  six  hundred  jards  from  the  Fritztown  sta^ 
tion  also  heard  the  whistle.  Four  witnesses  for  the  plaintifiGs,  and 
two  for  the  defendant  concur  in  their  testimony  that  the  alarm  was 
given,  and  at  a  sufficient  time  before  the  crossing  was  reached,  to 
enable  a  person  approaching  the  railroad  alon^  the  public  road  to 
abstain  from  an  attempt  to  cross.  Two  witnesses,  one  for  the 
plaintiff,  and  one  for  tne  defendant,  testify  that  they  heard  the 
alarm  at  a  point  several  hundred  yards  beyond  the  crossing.  There 
is*  no  opposing  or  contradictory  testimony  m  the  case,  facts  thus 
established  cannot  be  spoken  of  by  the  court  or  considered  by  the 
jury  as  disputed  or  controverted  facts.     They  are  entirely  undis- 

fmted,  proved  hj  both  sides  and  denied  by  neither.    Hence  the 
earned  judge  of  the  court  below  was  clearly  and  gravely  in  error 
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IB  leaving  the  question  whether  the  whistles  were  sounded,  to  the 
jury,  as  an  open  and  undetermined  question  to  be  decided  by 
them,  as  was  done  in  the  portion  of  the  charge  covered  by  the  fifth 
assignment.  This  error  was  seriously  enhanced  by  the  subsequent 
]angQa£:e  of  the  same  assignment,  in  which  the  court  told  the  jury 
that  although  the  sound  of  the  whistles  was  heard  by  persons  beyond 
the  place  of  the  accident,  it  might  be  no  evidence  that  it  was  heard  by 
the  pei'son  injured.  A^ain  in  the  same  assignment  the  learned  court 
proponnded  the  case  of  an  engineer  wilfully  rushing  upon  a  man 
whom  he  saw  on  the  track  beK>re  him,  making  no  eJSort  to  stop, 
when  he  knew  the  man  could  not  escape  in  time,  as  a  possible  an- 
swer to  the  proof  of  notice  by  che  whistles.  As  there  was  not  a 
particle  of  proof  of  any  such  state  of  facts  in  this  case,  such  a  line 
of  remark  was  entirely  unwarranted,  and  was  error  of  the  gravest 
character.  It  could  only  serve  the  purpose  of  misleading  the  jury. 
Upon  the  entirely  undisputed  testimony  it  was  the  clear  duty  of  the 
court  below  to  charge  the  jury  that  the  defendant  was  not  guilty 
of  negligence  so  far  as  givmg  notice  of  the  approach  of  the  train 
was  concerned. 

The  only  other  possible  basis  for  a  charge  of  negligence  to  rest 
upon  was  the  speed  of  the  train,  but  here  also  there  is  an  entire  ab- 
sence of  testimony  to  support  the  charge.  The  train  was  going  at  the 
rate  of  twenty.five  to  thirty  miles  an  hour,  according  to  the  testi- 
mony of  the  witnesses  who  spoke  upon  that  subject.  Had  it  b  ^en 
mnning  at  that  rate  through  the  streets  of  a  town  or  village  the 

anestion  of  negligence  in  this  respect  could  well  have  been  left  to 
\ie  jury  who  would  no  doubt  have  determined  it  against  the  com- 
pany. But  there  was  neither  town  nor  village,  nor  any  aggrega- 
tion of  houses,  at  the  place  of  this  crossing.  The  village  of  Fntz- 
town  was  half  a  mile  distant.  John  Sell,  one  of  the  plaintiff's  wit- 
nesses, said  the  nearest  house  to  the  crossing  was  one  hundred  to 
two  hundred  vards  away,  and  that  the  next  nearest  houses  were  two, 
which  were  tnree  hundred  yards  off.  He  also  said  there  was  no  vil- 
lage either  at  the  crossing  or  at  the  Fritztown  station.  There  was  a 
abort  and  shallow  cut  about  ten  or  eleven  feet  deep  at  and  near  the 
erossing,  on  the  railroad  and  on  the  public  road.  The  railroad  extend- 
ed from  the  crossing  to  the  station  in  a  straight  line  so  that  a  person 
standing  on  the  track  or  within  twelve  or  fiiteen  feet  of  the  track  at 
the  crossing  could  see  the  road  all  the  way  to  the  station.  In  such  cir- 
cumstances it  cannot  be  consfdered  that  a  speed  of  twenty-five  to 
thirty  miles  an  hour  is  any  evidence  of  negligence.  The  verv  pur- 
pose of  locomotion  by  steam  upon  railways  is  the  accomplishment 
of  a  high  rate  of  speed  in  the  movement  of  passengers  and  freight. 
It  is  authorized  by  law,  and  a  railroad  company  in  propelling  its 
trains  at  high  speed  along  its  tracks  in  the  open  coantrv  is  simply 
engaged  in  the  lawful  exercise  of  its  franchise.  If  it  is  evidence 
of  negligence  that  a  train  is  run  at  this  rate  of  speed,  it  must  be 

19  A.  dr  £.  R  Cas.— 18 
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because  ranning  at  a  less  rate  is  a  legal  datj,  bat  there  is  no  such 
duty  established  either  by  statute  or  decision.  Wliile  there  may, 
of  course,  be  circumstances  which  require  a  diminished  speed,  it  is 
only  the  force  of  those  circumstances  which  creates  sucn  a  duty. 
Kone  of  them  are  here  present.  This  train  was  running  throuA 
the  open  country,  in  its  accustomed  course^  in  tiie  exercise  of  me 
lawful  powers  of  the  company,  with  no  dwellings  or  other  build- 
ing in  immediate  proximity,  neither  through  nor  over  any  munici- 
pal streets,  and  in  observance  of  the  law  requiring  signals  of  its 
approach.  In  such  circumstances  we  fail  to  discover  any  evidence 
of  nefi^ligence  in  the  mere  fact  that  the  rate  of  speed  was  twenty- 
five  to  thirty  milcB  an  honr.  *^ 

In  addition  to  the  foregoing  consideration  there  was  aflSrniative 
and  uncontradicted  evidence  showing  that  the  deceased  was  gnilty 
of  contributory  negligence.  But  one  witness  saw  him  approach 
the  track.  He  saw  the  deceased  first  on  the  public  road  at  a  dis- 
tance of  about  100  yards  from  the  railroad  moving  directly  towards 
the  track  and  proceeding,  without  stopping  until  the  moment  of 
the  accident,  when  he  could  no  longer  see  him  on  account  of  the 
cars  being  higher  than  the  w^on.  He  was  asked.  Q,  Up  to  the 
time  you  last  saw  the  wagon,  did  he  stop  the  team  at  all  ?  A.  When 
I  did  not  see  him  any  more  the  not  seeing  him,  and  the  crash  of 
the  accident,  and  the  horse  running  away  on  the  other  side  was 
about  one  and  the  same  moment.  ^.  But  during  the  time  you  saw 
him  he  did  not  stop  ?     A.  No,  sir. 

There  was  not  a  particle  of  testimony  in  contradiction  of  this, 
and  the  mere  fact  of  the  accident  was  so  strongly  in  corroboration 
of  it,  that  it  is  impossible  to  believe  that  the  deceased  performed 
his  legal  duty  of  stopping,  looking  both  ways  and  listening  for 
approaching  trains  berore  going  upon  the  track.     The  presumption 
that  he  did,  was  overcome  by  the  opposite  proof.     The  court  should 
have  instructed  the  jury  in  plain  and  simple  words  that  if  they  be* 
lieved  the  witness,  the  deceased  was  gnilty  of  contribntorv  negli- 
gence and  their  verdict  should  be  for  the  defendant     In  JPennsyl- 
vania  R.  R.  Co.  v.  Beale,  on  p.  509,  we  said :  "  But  the  fact  of 
collision  shows  the  necessity  there  was  of  stopping,  and  therefore 
in  every  case  of  collision  the  rule  must  be  an  unbending  one.". ... 
"  There  never  was  a  more  important  principle  settled  than  that  the 
fact  of  the  failure  to  stop  immediately  before  crossing  a  railn">ad 
track  is  not  merely  evidence  of  negligence  for  the  jury,  but  negli- 

fence  per  se  and  a  question  for  the  court."  In  rennsvlvania  II. 
I  Co.  V.  Weber,  26  P.  F.  S.  on  p.  168,  Mr.  Justice 'Williams, 
delivering  the  opinion  of  the  court,  said :  "  If,  as  suggested  in  the 
point,  the  uncontradicted  evidence  in  the  case  shows  that  the  de- 
cedent did  not  stop  before  driving  on  the  track,  then  he  omitted  a 
plain  and  positive  duty,  and  the  court  should  have  declared  its 
omission  negligence  as  a  matter  of  law.     But  if  there  was  no  di- 
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Tect  and  positive  evidence  showing  that  he  did  not  stop  before 
driving  on  the  track,  then  the  learned  judge  was  clearly  right  in 
refusinsr  to  withdraw  the  case  from  the  jury  and  in  saying  as  he 
did ;  ^  We  cannot  alBrm  this  point,  but  say  again,  that  the  fii^st 
presumption  of  law  is  that  he  did  stop,  look  and  listen.  But  this 
presumption  will  give  way  to  the  actual  truth  that  he  did  not  do  so.' " 
Of  course,  where  there  is  no  direct  testimony  on  the  subject  the 
presumption  is  suiScient  and  will  prevail.  But  where  there  is 
aflSnnative,  direct  and  credible  testimony  that  the  person  injured 
^ent  upon  the  track  without  stopping  to  look  and  listen,  the  pre- 
aomption  is  rebutted  and  displaced. 

Tiie  learned  court  was  also  in  error  in  saying  that  the  rules  of  the 
company  required  that  trains  should  not  be  run  over  crossings 
faster  than  at  the  rate  of  six  miles  an  hour.  That  restriction  ap- 
plied to  certain  specified  cuts,  but  not  to  crossings  generally,  and 
the  remark  would  naturally  tend  to  mislead  the  jury. 

We  think  also  that  the  seventh  assignment  is  sustained.  It  must 
be  confessed  that  it  is  not  easy  to  understand  the  precise  meaning 
of  the  charge,  and  there  is  in  some  portions  of  it  a  liability  to 
eonflicthig  interpretations  which  might  confuse  the  mind  of  the 
ordinary  juror.  Upon  the  whole  case  we  are  clearly  of  opinion 
that  the  fifth  point  of  the' defendant  should  have  been  affirmed  and 
a  verdict  for  tlie  defendant  directed. 

Judgment  reversed. 

Speed  of  Trains  must  be  Slackened  on  Approaching  Highway  CrossingSi — 
A  railroad  company  is  bound  so  to  run  its  trains  that  they  will  not  approach 
bighway  crossings  at  an  unreasonable  rate  of  speed.  Wilds  v.  Hudson  River 
R.  Co.,  29  N.  Y.  815;  Warner  v.  New  York,  etc.,  R.  Co.,  U  N.  Y.  485; 
Massoth  V.  Delaware,  etc.,  Canal  Co.,  64  N.  Y.  524;  Artz  v.  Chicago,  etc., 
R  Co.,  44  Iowa,  284;  Blacks.  Burlington,  etc.,  R.  Co.  88  Iowa,  515;  Rock- 
ford,  etc.,  R.  Co.  V.  Hillmer,  72  111.  285;  Chicago,  etc.,  R.  Co.  «.  Payne,  59 
111.  534;  Indianapolis,  etc.,  R.  Co.  «.  Stables,  62  111.  818;  Thomas  v.  Delaware, 
etc.,  R.  Co.,  2  Am.  &  Eng.  R.  R.  Cas.  648;  Indianapolis,  etc.,  R  Co.  v, 
VcLin,  8  Am.  &  Eng.  R.  R.  Cas.  237;  Pittsburgh,  etc.,  R.  Co.  v.  Martin,  8 
Am.  A  Bng.  R.  R.  Cas.  258;  Salter  «.  Utica  &  B.  R.  Co.,  8  Am.  &  Eng. 
R  R.  Cas.  487;  Louisville  &  N.  R  Co.  v,  Milam,  Ex'r.,  18  Am.  &  Eng.  R  R 
Cas.  507;  Nehrbas  «.  Central  Pac.  R  Co.,  14  Am.  &  Eng.  R.  R.  Cas.  670; 
Lake  Erie  &  W.  R  Co.  v.  Zoffinger,  15  Am.  &  Eng.  R.  R.  Cas.  870. 

What  is  Reasonable  and  Urfreasonable  Rate  of  Speed.— As  to  what  is 
&nd  what  is  not  considered  unreasonable  speed  in  a  train  approaching  a  cross- 
ing, see  Massoth  v.  Delaware  &  H.  C.  Co.,  64  N.  Y.  524;  Reeves  v.  Delaware, 
etc..  R.  Co..  30  Pa.  St.  454;  Prick  v.  St.  Louis,  etc.,  R  Co.,  8  Am.  &  Eng. 
R  R  Ca^.  280;  Goodwin  «.  Chicago,  R  I.  &  P.  R  Co.,  11  Am.  &  Eng.  R 
R  Can.  460;  Tully  c.  Pitchburg  R  Co.,  14  Am.&  Eng.  R  R  Cas.  682. 

No  Rate  of  Speed  Negligence  per  se. — But  no  conceivable  rate  of  speed 
will  amount  to  negligence  per  8S.  Chicago,  B.  &  Q.  R.  Co.  v.  Lee,  68  III. 
576:  Chicago,  B.  &  Q.  R  Co.  «.  Harwood,  80  III.  88;  Cohen  i?.  Eureka  &  P. 
R.  Co.,  14  Nev.  876;  McConkey  v,  Chicago,  B.  &  Q.  R  Co.,  40  Iowa,  205; 
Maherv.  Atlantic  &  P.  R.  Co.,  64  Mo.  267;  Grand  Rapids  &  L  R  Co.  v, 
Huntley.  88  Mich.  537;  Grows  v.  Maine  Central  R  Co.,  67  Me.  100;  Bemis 
t.  Connecticut  &  P.  R  Co.,  42  Vt.  875;  Zeigler  v.  Northeastern  R.  Co.,  6 
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8.  C.  222;  s.  c,  7  B.C.  402;  Telferu.  Northern  R.  Co.,  1  Vroom  (N.  J.).  ^88; 
Philadelphia  &R.  R  Co.  v.  Long,  76  Pa.  St.  257 ;  Pennsytvania  R.  Co.  v.  LewiB, 
79  Pa.  St.  83;  Terre  Haute,  etc.,  R.  Co.  «.  Clark,  6  Am.  &  Eng.  R.  R.  Cas. 
84;  Powell  v.  Missouri  Pac.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  467. 

Nontuito  on  the  Cround  of  Contributory  Negligence. — Whenever  the 
facts  of  a  negligence  case  are  undisputed,  and  it  appears  clearly  that  the  party 
injured  has  been  guilty  of  contributory  negligence,  it  is  the  right  and  duty 
of  the  court  to  take  the  case  from  the  jury  and  to  give  binding  instructions 
to  find  for  the  defendant  or  award  a  nonsuit.  Pittsburgh,  etc.,  R.  Co. «. 
Evans,  58  Pa.  St.  250;  Dublin,  etc.,  R.  Co.  «.  Slattery,  L.  R.  3  App.  Cas. 
1155;  Dascomb  9.  Buffalo,  etc.,  R.  Co.,  27  Barb.  221;  Railroad  Qo  «.  Stout, 
17  Wall. 657;  Detroit,  etc..R.Ca9.  Van  Steinburg,  17Mich.  99;  PennsyWaois 
R.  Co.  V.  Righter,  2  Am.  &  Eng.  R.  R.  Cas.  220;  Johnson  o.  Chicago  & 
N.  Y.  R.  Co.,  8  Am.  &Eng.  R  R.  Cas.  471.  The  courts  in  Pennsylvania 
are  particularly  prone  to  grant  nonsuits.  See,  for  remarks  upon  this  subject 
Smith  9.  Heatonvilie,  M.  &  F.  R.  Co.,  2  Am.  &  Eng.  R.  R.  Caa.  12. 


BoHAN 

V. 

Milwaukee,  L.  S.  and  W.  Rt.  Co. 

(61  WUotmnn  BeporU,  891.) 

Plaintiff  was  injured  while  attempting  to  cross  the  railroad  track  in  the 
night-time,  in  front  of  three  gravel-cars  which  were  being  lawfully  pushed 
in  front  of  a  locomotive.  The  cars  were  moving  at  a  reasonable  and  lawful 
rate  of  speed ;  the  head-light  of  the  engine  was  in  proper  condition  and 
lighted ;  a  brakeman  was  upon  the  extreme  front  of  the  train  with  a  lighted 
lantern ;  and  the  engine-bell  had  been  rung  constantly  while  the  train  was 
passing  from  a  point  more  than  280  feet  distant  to  the  place  of  the  injury. 
mM^  that  the  railroad  company  was  not  guilty  of  any  negligence  which 
caused  the  injury. 

The  conductor,  engineer,  fireman,  and  brakeman  having  testified  that  the 
brakeman  stood  on  the  forward  end  of  the  train  with  a  lighted  lantern,  and 
that  the  bell  was  ringing  as  above  stated,  the  testimony  of  the  plain  tiff  and 
several  other  witnesses  who  looked  only  casually  at  the  train,  that  they  did 
not  hear  the  bell  or  see  the  lantern,  is  held  to  be  at  most  a  mere  scintilla  of 
evidence,  and  not  to  have  justified  the  submission  of  those  questions  to  the 
juiT,  or  to  have  warranted  a  special  finding  that  no  one  stooa  on  the  forward 
ena  of  the  train  with  a  lantern. 

Appeal  from  circuit  court,  Ozaukee  county. 
G.  W.  Foster  for  respondent. 
Alfred  L.  Gary  for  appellant. 

Lton,  J. — ^This  case  was  here  on  a  former  appeal,  and  is  re- 
ported in  68  Wis.  30 ;  s.  c,  IS  Am.  &  Eng.  B.  B.  Gas.  374.  The 
nature  of  the  action  and  the  facts  of  tlie  case  are  there  safficiently 
stated,  and  will  not  be  repeated  here.  The  case  has  been  again 
tried,  and  the  trial  resulted  in  a  judgment  for  the  plaintiff,  from 
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which  the  defendant  has  appealed.     The  testimony  on  the  part  of 
the  plaintiff  on  the  last  trial  is  substantially  the  same  as  that  intro- 
duced by  him  on  the  first.     By  reference  to  the  report  of  the  case 
in  58  Wis.  30 ;  s.  c,  15  Am.  &  Eng.  R.  R  Cas.  374,  it  will  be  seen 
that  the  defendant  introduced  no  testimony  on  the  fii*st  trial.    The 
grounds  npon  which  the  jndgment  went  on  the  firet  appeal  will 
appear  by  the  following  extract  from  the  opinion  :  ^'  It  is  not  un- 
lawful for  railway  companies  to  propel  cars  by  pushing  them  in 
advance  of  the  locomotive  by  which  they  are  propelled,  when  the 
exiraicies  of  their  business  require  it  to  be  done.     If  they  do  so 
under  circumstances  which  increase  the  risks  of  injury  to  persons 
or  propeity,  the  law  places  them.under  obligation  to  give  timely 
and  suitable  notice  or  warning,  in  some  manner,  of  what  they  are 
doing.    In  this  case,  it  does  not  appear  that  the  gravei>cars  could 
be  distinguished  or  thei]*  presence  discovered  by  persons  at  the 
street-crossing,  when  the  plaintiff  attempted  to  cross  the  track,  un- 
less by  aid  of  the  head-lignt.     If,  therefoi*e,  the  head-light  did  not 
disclose  to  persons  at  that  point,  usin^  proper  care  and  watchful- 
ness, that  toe  locomotive  was  preceded  by  the  gravel-cars,  the  de- 
fendant company  was  negligent  in  not  furnishing  some  other  and 
more  effectual  signal  or  notice  of  the  fact.     Hence  the  case  seems 
to  turn  upon  the  question  of  the  sufficiency  of  the  head-light  to 
enable  the  plaintiff  to  discover  the  gravel-cai*s  by  exercising  due 
care  and  scrutiny.     If  it  was  sufficient,  the  plaintiff  was  negligent, 
and  the  defendant  was  not.     If  it  was  not  sufficient,  the  result  is 
reversed — the  defendant  was  negligent,  and  the  plaintiff  was  not." 
It  was  held  that,  under  the  circumstances  of  the  case,  the  question 
whether  or  not  the  head-light  was  sufficient  to  enable  the  plaintiff, 
exercising  proper  care,  to  see  the  gravel-cars,  was  for  the  jury. 
There  was  no  proof,  on  the  first  trial,  that  a  lighted  lantern  was 
held  on  the  forward  end  of  the  firet  gravel-car  from  the  depot,  or 
that  the  train  bell  was  rung  immediately  before  the  plaintiff  was 
injured.    Oji  the  last  trial,  four  witnesses,  produced  on  behalf  of  the 
defendant,  each  testified  that  a  brakeman  stood  upon  the  forward 
end  of  that  car  with  a  lighted  lantern  in  his  hand,  plainly  visible, 
from  the  time  they  left  the  gravel-pit  (nearly  one-half  mile  south 
of  the  depot)  until  the  train  reached  the  depot.     These  witnesses 
were  the  conductor,  engineer,  and  fireman  on  the  train  which  in- 
jured the  plaintiff,  and  the  brakeman  who  held  the  lantern.    There 
IS  a  switch  230  feet  south  of  the  depot,  and  three  of  these  wit- 
nesses testified  that  the  engine-bell  was  rung  constantly  while  the 
train  was  passing  from  a  point  several  rods  south  of  this  switch  to 
the  depot.     The  plaintiff  and  several  witnesses  introduced  by  him 
each  testified  that  he  saw  the  head-light  of  the  approaching  train 
when  a  short  distance  south  of  the  depot  platform,  but  saw  no  per- 
son on  the  forward  end  of  the  first  gravel-car,  nor  any  light  at  that 
place,  and  that  he  does  not  remember  to  have  heard  the  engine-bell 
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ring  before  the  plaintiff  was  injured.  This  is  all  the  testimony 
which  in  any  manner  tends  to  throw  doubt  upon  the  statements  of 
the  defendant's  witnesses  as  to  the  ringing  of  the  bell,  or  the  pres- 
ence of  a  lighted  lantern  on  the  gravel-car. 

It  satisfactorily  appears  from  all  the  evidence  that  at  the  time 
the  plaintiff  was  injured,  and  immediately  before,  the  train  was 
running  at  a  reasonable  and  lawful  rate  of  speed,  and  that  it  was 
equipped  with  a  proper  head-light.  It  was  held  on  the  former 
appeal,  and  is  res  ddjudicata  on  this  appeal,  that  it  was  not  unlaw- 
ful  for  the  defendant  to  propel  its  gravel-cars  in  front  of  the  loco- 
motive, if  that  was  required  by  tlie  exigencies  of  its  business. 
That  it  was  so  required  in  this  case  is  abundantly  and  conclusively 
proved.  The  defendant  was  only  required  to  give  timely  and 
suitable  notice  or  warning  that  it  was  so  propelling  the  gravel-cars.' 
We  do  not  perceive  what  notice  or  warning,  besides  that  furnished 
by  the  head  light,  the  defendant  could  reasonably  be  required  to 

fjive,  other  than  to  ring  the  engine-bell  and  to  keep  a  man  with  & 
ighted  lantern  stationed  at  the  head  of  the  train.  The  question  to 
be  here  determined  is,  does  the  testimony  conclusively  establish 
that  such  warnings  were  given  in  the  present  case? 

The  testimony  of  the  plaintiff's  witnesses,  that  they  did  not  hear 
the  bell  ring,  or  did  not  see  the  lighted  lantern  at  the  head  of  the 
gravel-cars,  is  purely  negative,  and  its  negative  character  is  inten- 
sified by  the  fact,  which  is  made  perfectly  obvious  by  their  testi- 
mony, that  they  did  not  look  attentively,  but  only  casually,  at  the 
approaching  train,  and  the  attention  of  none  of  them  was  directed 
to  the  presence  or  absence  of  such  warnings.     Upon  this  record 
the  credibility  of  the  defendant's  witnesses,  who  testified  positively 
to  the  ringing  of  the  bell  and  the  presence  of  the  brakeman  on  the 
gravel-car  with  a  lighted  lantern,  stands  unimpeached.     The  jury 
were  not  at  liberty  to  disregard  their  testimony,  but  it  was  tiieir 
duty  to  reconcile  the  testimony  of  all  the  witnesses,  if  that  could 
reasonably  be  done.     There  is  no  difficulty  in  doing  so  in  this 
case.     The  testimony  of  the  defendant's  witnesses  is  positive  that 
the  bell  was  seasonably  rung,  and  that  the  brakeman  stood  on  the 
forward  end  of  the  leading  gravel-car  holding  a  lighted  lantern; 
and  that  of  the  plaintiff's  witnesses  is  that,  although  they  had  the 
opportunity  to  hear  and  see  such  warnings,  they  failed  to  do  so. 
The  testimony  does  not  tend  to  show  a  single  fact  or  circumstance 
which  gives  a  positive  character  to  the  testimony  of  the  plaintiff 
and  his  witnesses.     Such  being  the  nature  of  the  testimony,  the 
fact  that  the  warnings  were  given  was  established,  if  not  by  the 
undisputed  evidence,  certainly  by  an  overwhelming  preponderance 
of  testimony,  and  the  jury  were  not  justified  in  finding  that  they 
were  not  given.     Indeed,  the  negative  testimony  of  plaintiff  and 
Iiis  witnesses,  while  it  has  some  bearing  upon  the  question  of  the 
warnings,  amounts  to  little  more  than,  so  to  speak,  a  mere  scintilla 
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of  evidence,  and  did  not  justify  the  jnry  in  their  disregard  of  all 
the  positive  and  otherwise  unimpeacned  testimony  that  the  warn- 
ings were  given.     See  Muster  v.  Railway  Co.,  ante,  223. 

This  court  always  has  been  and  is  very  careful  not  to  interfere 
with  findings  of  facts  by  juries  unless  absolutely  compelled  by  the 
law  to  do  so.     But  we  find  one  fact  in  this  record  which  causes  us 
to  feel  less  tender  of  this  verdict.     The  jury  assessed  the  plaintiff's 
damages  at  $2500, — a  sum  which,  in  view  of  the  nature  and  extent 
of  the  plaintiff's  injuries,  was  greatly  in  excess  of  what  he  ought  to 
have  recovered,  if  entitled  to  recover  at  all.     The  learned  circuit 
judge  was  of  that  opinion,  and  only  denied  a  motion  for  a  new 
trial  on  condition  that  the  plaintiff  remit  one-half  of  the  damages 
so  assessed.     The  findings  of  a  jury  who  could  render  such  a  ver- 
dict are  not  entitled  to  any  special  consideration  at  the  hands  of 
the  court.    Indeed,  the  damages  awarded  were  so  excessive,  prob- 
ably, it  ought  to  be  held  that  the  assessment  shows  such  bias, 
prejudice,  or  passion  on  the  part  of  the  jury,  that  the  judgment 
onght  to  be  reversed  for  that  reason ;  because  when  the  plaintiff 
was  injured,  the  train  of  the  defendant  was  moving  at  a  lawful 
rate  of  speed,  and  was  lawfully  propelling  the  gravel-cars  in  front 
of  the  locomotive ;  because  the  head-light  of  the  train  was  in  proper 
condition  and  lighted ;  and  because  sufiicient  and  timely  warning 
of  the  approach  of  the  train  was  given  ty  the  ringing  of  the  bell, 
and  by  the  presence  of  the  brakeman  with  a  lifted  lantern  on 
the  extreme  front  of  the  train,  it  must  be  held  tliat  the  defendant 
was  not  guilty  of  any  negligence  which  caused  the  injuries  com- 
plained of.     The  jury  found  specially  that  as  the  train  approached, 
none  of  the  defendant's  men  stood  on  the  forward  end  oi  the  for- 
ward gravel-car,  and  based  their  finding  that  the  defendant  was 
guilty  of  negligence  upon  the  fact  alone  that  the  front  gravel-car 
was  not  lighted.     It  follows  from  what  has  already  been  said  that 
the  evidence  does  not  support  these  findings.     At  the  close  of  the 
testimony  the  defendant  moved  for  a  nonsuit.     The  motion  was 
denied.     It  should  have  been  granted.     Not  having  been  granted, 
the  circuit  court  should  have  granted  the  motion  of  the  defendant 
for  a  new  trial. 

The  foregoing  views  are  decisive  of  the  case ;  hence  it  becomes 
nnneoessary  to  consider  the  question  of  the  alle^d  contributory 
negligence  of  the  plaintiff.  Judgment  reversed,  and  cause  re- 
manded for  a  new  trial. 

Backing  and  Pushing  Cart. — As  to  the  measure  of  care  required  on  the 
T^trt  of  a  railroad  company  backing  or  pusbinff  cars  at  a  crossing,  see  Hutchi- 
WD  ».  St.  Paul,  M.  &  M.  R  Co.,  and  note  ir^a. 
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Hutchinson,  by  Guardian  ad  litem, 

V. 

St.  Paul,  M.  and  M.  Ry.  Co. 

{Advance  Case,  Minnetata,     (ktdber  18, 1884.) 

In  an  action  to  recover  damans  for  iniuries  from  a  collision  at  a  railway 
erossing  with  the  wagon  in  which  plaintiff  was  riding,  her  evidence  tended 
to  show  that  the  team  was  driven  with  care,  and  that  plaintiff  and  the  driver 
were  watching  the  road,  and  looking  and  listening  for  indications  of  danger 
as  they  approached  the  crossing;  that  they  heard  no  signal,  and  had  no  warn- 
ing of  the  approach  of  an  engine  from  the  west,  but  were  unexpectedly  over- 
taken by  a  switch-enffine  from  that  direction,  running  backwards  down  grade 
at  a  high  rate  of  speed,  with  steam  shut  off,  and  without  signals  of  its  approach, 
which  they  did  not  discover  till  too  late  to  avoid  a  collision.  They  were  going 
east,  the  railroad  being  on  their  left  and  approaching  the  street  at  a  sharp 
angle,  and  above  there  was  a  cut  whichpartialiy  obscured  the  vision,  terminat- 
ing about  200  feet  from  the  crossing.  The  evidence  also  showed  that  they  had 
previously  looked  several  times  up  the  road  in  that  direction,  the  last  time 
when  at  a  point  from  50  to  70  feet  from  the  crossing,  and  in  the  interval  of 
about  10  seconds  they  were  listening  for  signals  or  indications  of  a  coming  train, 
their  attention  being  also  arrested  by  the  presence  of  another  switch-engine 
standing  below  the  crossing  apparently  ready  to  move.  HM^  that  whether  the 
plaintiff  was  in  the  exercise  of  that  degree  of  care  which  persons  of  ordinary 
prudence  and  intelligence  would  exercise  in  a  similar  situation  depended  upon 
the  consideration  of  a  variety  of  circumstances  and  inferences  of  fact,  which 
were  proper  for  the  judgment  of  a  jury,  and  that  the  case  was  properly  sub- 
mitted to  them. 

Appeal  from  an  order  of  the  district  court,  Otter  Tail  County. 
Tyler  &  Lewis  and  Brown  &  Haupt,  for  respondent,  Esther 
Hutchinson. 
R.  B.  Galusha,  for  appellant,  St.  Paul,  M.  &  M.  Ry.  Co. 

Vanderburgh,  J. — That  there  is  abundant  evidence  in  the  case 
tending  to  show  negligence  on  the  part  of  the  defendant's  servants 
in  running  the  engine  which  came  into  collision  with  the  vehicle 
in  which  plaintiff  was  riding,  and  caused  the  injury  complained 
of,  is  not  questioned.  The  defendant's  chief  contention  is  that  tlie 
evidence  also  conclusively  establishes  contributory  negligence  on 
the  part  of  the  plaintiff.  Whether  the  case  should  have  been  with- 
drawn from  the  jury  for  this  cause  is  therefore  the  principal  que^ 
tion  for  our  consideration. 

The  accident  occurred  at  the  intei'section  of  Summit  Avenue  with 
the  defendant's  railroad  track,  in  the  city  of  Fergus  Falls.  The 
road  runs  southeasterly  through  that  portion  of  the  city,  on  a 
descending  grade  of  35  to  37  feet  per  mile,  having  a  single  track, 
and  crossing  Union  Avenue,  Court  Street,  Summit  Avenue,  and  Mill 
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Street  dia^nally,  Babetantiallj  as  shown  bj  the  diagram  exhibited, 
and  a  portion  or  tlie  way  also  running  through  a  cut,  which  extends 
above  Union  Avenue,  where  the  track  is  bridged,  down, to  within 
60  feet  of  the  centre  of  Court  Street  and  about  200  feet  from  the 
place  of  the  accident.  Above  Court  Street  the  ground  rises  and 
the  cut  deepens,  the  banks  rising  in  some  places  to  a  height  of  20 
feet  above  the  track.  The  wagon  was  driven  by  one  Sinister,  who 
had  been  employed  to  convey  plaintiff,  a  young  girl  of  16  years, 
into  the  city.  They  entered  the  city  by  way  of  Court  Street,  going 
north  directly  towards  the  railroad,  of  the  line  of  whicli,  except  as 
obscured  by  the  banks  of  the  cut,  they  had  an  extended  view ;  and 
the  evidence  shows  that  while  approaching  Summit  Avenue,  which 
is  crossed  by  Court  Street,  they  both  looked  and  listened  for  the 
'Cars  from  the  west.  Turning  east  into  Summit  Avenue,  at  about 
100  feet  from  the  crossing,  they  repeated  the  same  precautions,  and 
also,  after  advancing  from  30  to  50  feet  further  towards  the  cross- 
ing,— the  railroad  being  on  their  left,  and  intersecting  the  street 
at  a  sharp  angle, — they  again  turned  and  looked  up  the  road  as  far 
as  Union  Avenue  bridge,  where  they  saw  school  children  on  the 
bridge,  but  neither  saw  nor  heard  any  indications  of  cars  or  engine. 
They  had  previously  observed  a  switch-engine  with  steam  up  stand- 
ing on  the  track  below  Mill  Street,  whicTi  is  parallel  to  and  next 
east  of  Court  Street.  It  was,  in  fact,  on  a  side-track,  but  this  they 
did  not  then  know.  Subsequent  accurate  measurements  show  that 
at  a  distance  of  105  feet  from  the  crossing  the  smoke-stack  and  cab 
of  an  engine  could  have  been  seen  a  distance  of  320  feet,  and  900 
feet  at  a  point  70  feet  from  the  crossing.  The  parties  did  not 
again  look  westerly  up  the  track  (though  listening  for  signals)  till 
the  horses  reached  the  platform  of  the  crossing, — a  period  of  about 
10  seconds, — when  plaintiff  suddenly  discovered  an  engine  from 
that  direction  moving  rapidly  upon  them,  without  warning  or  noise 
indicating  its  approach,  and  too  late  to  prevent  a  collision.  They 
testify  that  they  had  in  the  mean  time  oeen  watching  the  engine 
in  sight  below  them,  and  plaintiff's  evidence  also  shows  that  the 
engine  which  caused  the  accident  was  also  a  switch-engine ;  that  it 
was  running  backwards  down  grade,  with  steam  shut  off,  at  froin 
20  to  25  miles  an  hour ;  and  that  the  men  in  charge  of  it  neglected 
to  give  signals  of  any  kind  of  its  approach,  or  to  keep  a  lookout 
for  danger  at  the  crossings. 

At  wliatever  rate  of  speed  it  may  have  been  moving,  the  engine 
was,  doubtless,  somewhere  in  the  cut  when  the  plaintiff  last  looked 
in  that  direction  before  reaching  the  crossing.  But  plaintiff  and 
Shuster  both  deny  that  they  saw  it,  and  insist  that  they  looked  that 
way  and  continually  listened  for  indications  of  danger.  They  were 
not  bound  to  exercise  extreme  diligence,  but  such  diligence  as  per- 
sons of  common  prudence  and  intelligence  would  exercise  under 
the  circumstances,  and  they  were  not  required  to  measure  time 
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and  distance  with  exactness  as  they  approached  the  crossing;  and 
it  does  not  necessarily  follow  becaase,  upon  a  subsequent  measure- 
ment by  an  experienced  engineer,  it  is  discovered  that  an  engine 
could  be  seen  a  given  distance  at  different  points  in  the  street  as 
they  neared  the  track,  that  the  plaintiff  was  negligent  in  not  ob- 
serving it  under  all  the  circumstances.  Massoth  v.  D.  &  H.  C. 
Co.,  64  N.  Y.  630. 

The  evidence  tends  to  show  that  the  plaintiff  and  the  driver 
were  constantly  mindful  that  they  were  approaching  a  place  of 
danger,  and  were  regulating  their  conduct  with  reference  to  that 
fact,  and,  under  the  circumstances,  it  was  a  fair  inference  of  fact 
for  the  jury  that  they  were  surprised  by  the  sudden  appearance  of 
the  engine,  and  that,  after  their  observation  in  that  direction,  thej 
had  no  reason  to  expect  the  presence  of  another  switch-engine  at 
that  place,  without  signals,  which,  if  duly  made,  considering  the 
proximity  of  the  road  on  their  left,  might  have  been  heard  in  time 
to  have  prevented  the  accident.  In  considering  what  ordinary 
prudence  would  require  of  the  plaintiff,  under  such  circnn^stances, 
regard  must  be  had  to  the  nature  of  the  danger  to  be  apprehended, 
and  the  reasonable  probability  of  incurring  it,  and  also  the  natural 
presumption  that  the  defendant  would  discharge  its  duty,  and  act 
witii  due  care.  She  could  not  be  charged  with  negligence  in  not 
anticipating  some  particular  negligent  act  of  the  defendant,  or,  as 
in  this  instance,  if  her  evidence  is  true,  its  culpable  negligence  in 
so  running  an  engine  at  a  high  rate  of  speed,  without  warning,  in 
a  city  where  crossings  are  numerous  and  much  travelled.  Never- 
theless, she  would  not,  on  this  account,  be  entitled  to  omit  the  rea- 
sonable precautions  dictated  by  prudence,  approaching  a  known 
place  of  danger.  It  is  apparent,  however,  tliat  the  question  of 
plaintiff's  contributory  negligence  in  the  premises  depends  upon 
the  consideration  of  a  variety  of  circumstances,  and  upon  inferences 
of  fact  which  render  the  case  one  proper  for  the  judgment  of  a 
jury;  and  for  substantially  the  same  reasons  that  controlled  the 
decision  of  this  court  in  Louck  v.  Railroad  Co.,  31  Minn.  530, 
we  think  this  case  was  properly  submitted  to  the  jury.  French 
V,  Railroad,  116  Mass.  540 ;  Chaffee  v.  Railroad  Corp.,  104  Mass. 
116;  Scackns  v.  Railroad  Co.,  79  N.  Y.  467;  Ochsenbein  t^. 
Shapley,  85  N.  Y.  224;  Baldwin  v.  Railroad  Co.,  15  Ara.  &  Eng. 
R.  U.  Gas.  166;  Butler  v.  Railroad  Co.,  28  Wis.  504;  Gaynor  v. 
Railway  Co.,  100  Mass.  212. 

Exceptions  were  taken  by  defendant's  counsel  to  certain  instmc- 
tions  given  by  the  court,  to  the  effect  that  the  failure  to  rin^  tlie 
bell  or  sound  the  whistle,  and  to  keep  a  lookout  for  the  crossings 
if  so  the  jury  found  the  fact  to  be,  was  evidence  of  negligence,  as 
it  also  was  to  run  the  engine  at  a  dangerous  rate  of  speed.  Under 
the  circumstances,  these  exceptions  were  properly  overruled,  both 
because  such  evidence  was  proper  to  establisir  defendant's  negli- 
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^Dce,  and  alsoas  bearing  npon  the  qnestion  of  plaintiff's  conduct 
in  the  premises.  Plaintiff,  m  the  discliarge  of  her  own  duty  to 
proceea  with  cantion,  and  exercise  due  diligence  to  avoid  danger, 
was,  as  we  have  before  observed,  entitled  at  the  same  time  to  ex- 
pect,the  exercise  of  like  reasonable  care,  and  not  culpable  negligence, 
on  the  part  of  the  defendant.  Loucks  v.  Railroad  Co.,  supra ;  Con- 
tinental Co.  V.  Stead,  95  U.  S.  161 ;  Gavnor  v.  Railway  Co.,  100 
Mass.  213;  Wjlde  v.  Railroad  Co.,  53  N.  Y.  161;  Eppendorf  v. 
Kailroad  Co.,  69  N.  Y.  197;  Owen  v.  Railroad  Co.,  35  J^.  Y.  518; 
Shear.  &  R.  Neg.,  §  31. 
Order  aflSrraed. 

Backlni^  and  Pushing  CarSi — A  railroad  company  is  required  to  take  ex* 
tnordinary  care  to  prevent  accident  when  it  undertakes  to  back  a  train  or 
eD^ne  at  a  highway  crossing.  Shaw  v.  Boston,  etc.,  R.  Co.,  8  Gray,  45 ;  Brad- 
ley e.  Boeton,  etc.,  R.  Co.,  2  Cush.  639 ;  Linfield  v.  Old  Cclony  R.  Co.,  10  Cush. 
5^4;  Bailey  e.  New  Haven,  etc.,  R.  Co.,  107  Mass.  496;  Grippen  v.  New  York, 
etc.,  R  Co., 40  N.  Y.  84 ;  Eaton  v.  Erie  R.  Co.,  51  N.  Y.  544 ;  Maginnis  v.  New 
York,  etc.,  R.  Co.,  62  N.  Y.  215;  McGovern  f>.  New  York,  etc.,  R.  Co.,  67 
K.  Y.  417;  Chicago,  etc.,  R.  Co.,  v.  Garvey,  68  111,  86;  Illinois,  ,etc.,  R.  Co. 
9.  Ebcrt,  74  III.  899;  Hathaway  «.  Toledo,  etc.,  R.  Co.,  46  Ind.  26;  Kennedy 
V.  KorthemMo.  R.  Co.,  86  Mo.  351;  Leavenworth,  etc.,  R.  Co.  «.  Rice,  10 
Eans.  426;  Barry  v.  New  York  Central  &  H.  R.  R.  Co.,  18  Am.  <&  Eng.  R.  R. 
Cas.  615;  Lake  Erie  &  W.  R.  Co.  v,  Zoffinger,  16  Am.  &  Eng.  R.  R.  Cas. 
371;  Bohan  v.  Milwaukee,  etc.,  R.  Co.,  16  Am.  &  Eng.  R.  R.  Cas.  874; 
Hogan  «.  Chicago,  M.  &  St.  P.  R.  Co.,  15  Am.  &  Eng.  R.  R.  Cas.  439; 
Johnson  «.  St.  Paul  &  D.  R.  Co.,  15  Am.  &  Eng.  R.  R.  Cas.  467;  Leroy  «. 
Midland  K  Co.,  16  Am.  &  Eng.  R.  R.  Cas.  478. 


HoWABD 

V. 

St.  Paul,  M.  and  M.  Ry.  Co. 

{Adwtnee  OatCj  Minnuota.    June  12,  1884.) 

When  the  rate  of  speed  at  which  a  railroad  car  is  run  across  a  street  !• 
diowD,  it  is  for  the  jury  to  say  whether,  with  regard  to  the  safety  of  the  pub- 
lic, that  rate  was  reasonable. 

When  the  mode  of  running  cars  by  ^'kicking,'' — that  is  by  giving  them 
ao  Impetus  with  an  engine,  and  then  detaching  them  to  let  the  impetus  take 
them  to  the  point  of  destination, — and  the  situation  of  the  tracks,  has  been 
explained  to  the  jury,  it  is  for  them  to  say  whether  there  is  any  just  as  proper 
tad  Gonvenient  and  less  dangerous  mode  of  running  them  across  a  street. 

Eiidence  on  the  point  of  contributory  negligence  Jield  to  make  a  case  for 
the  jury. 

Afpxal  from  an  order  of  the  district  court,  Hennepin  Connty^ 
refusing  defendant's  motion  for  new  trial. 
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H.  C.  Truesdalland  Wilson  &  Lawrence  for  respondent. 
Benton  &  Boberts  for  appellant. 

GiLFiLLAK,  C.  J. — There  is  no  inconsistency  between  the  general 
Terdict  and  the  special  findings  of  fact.  When  the  manner  of  run- 
ning the  cars  across  the  street  by  '^  kicking/'  and  the  sitnation  of 
tlie  tracks,  had  been  explained  to  the  jnry,  and  the  rate  of  speed 
at  which  they  were  mn  across,  shown,  together  with  the  character 
of  the  night  as  to  darkness,  and  of  the  street  as  to  the  extent  to 
which  it  was  travelled,  it  was  peculiarly  the  province  of  the  jury  to 
determine  whether  the  rate  of  speed  was  reasonable,  and  whetlier 
^^  kicking''  the  cars — that  is,  giving  them  an  impetus  sufficient  to 
carry  them  to  the  desired  point — is  a  more  dangerons  mode  of  ran- 
ning  them  across  a  street  than  running  them  across  with  the  engine, 
and  whether  it  is  any  more  convenient.  No  one  can  be  so  igno- 
rant of  the  operating  of  railroads  as  not  to  know  that  the  engine 
can  run  across  at  a  snail's  pace,  while  ^^  kicking"  must  require  eon- 
8ideral>le  speed  to  be  given  at  the  start  to  carry  the  cars  to  the 
point  of  destination.  It  was  proper  to  submit  the  questions  to  tbe 
jurv,  though  there  was  no  expert  testimony,  for  the  matters  came 
witliin  the  common  sense  and  common  observation  of  the  jury. 

Tiie  (question  of  plaintiff's  contributory  negligence  was  clearly 
for  the  jury.  Of  conree,  in  approaching  a  railroad  crossing  to  cross 
it,  a  man  must  make  use  of  his  sight  and  hearing  to  ascertain  if  it 
is  safe  to  cross.  But  if,  upon  diligently  u^ing  them,  he  does  not 
learn  of  approaching  danger,  it  cannot  be  negligence  to  make  the 
crossing.  jPIaintiff  swears  that  he  both  looked  and  listened,  and 
neither  saw  nor  heard  the  approaching  cars  till  too  late  to  escape. 
His  companion,  Otto  Kirst,  swears  that  he  too  looked  and  listened, 
and  did  not  see  nor  hear  the  cars.  And  that  their  testimony  was 
not  entirely  improbable,  was  apparent  from  the  testimony  of  the 
policemen  Daly  and  Brady.  If  the  jury  were  satisfied — and  from 
the  evidence  they  might  have  been — that  the  plaintiff  looked  and 
listened  when  he  was  about  14  feet  f^om  the  tracks  and  saw  and 
heard  nothing,  it  was  for  them  to  determine  whether,  under  the 
circumstances,  it  was  negligent  in  him  to  assume  that  he  conld 
walk  that  distance  without  danger. 

Order  affirmed. 

No  Rate  of  Speed  Negligence  per  &•• — As  a  rule,  whether  or  not  a  certain 
given  rate  of  8|>eed  is  or  is  not  negligence,  is  for  the  jury.  Ko  rate  of  speed 
IS  negligence  per  se.  Morse  v.  Rutland,  etc.,  R.  Co.,  27  Vt.  49;  Central 
Ohio  R.  Co.  V,  Lawrence,  13  Ohio  St.  67;  Edson  «?,  Central  R.  Co.,  40  Iowa, 
47;  McKonkey  f>.  Chicatro,  etc.,  R.  Co.,  40  Iowa,  205;  Latty  «.  Burlington* 
etc.,  R.  Co.,  38  Iowa,  250;  Chicago,  etc.,  R.  Co.  v.  Patchin,  16  111.^198; 
Toledo,  etc.,  R  Co.  f>.  Barlow,  71  III.  640;  Chicago,  etc.,  R.  Co.  ©.  Encle^ 
84  111.  897;  Burtons.  Philadelphia,  etc.,  R.  Co.,  4  Harv.  (Del.)  253;  New 
Orleans,  etc.,  R.  Co.  «.  Field,  46  Miss.  574;  Pacific  R.  Co.  c.  Houto,  13 
Eans.  828;  Terre  Haute,  etc.,  R.  Co.  «.  Clark,  6  Am.  &  £ng.  R.  R  Cas.  84; 
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Powell  9.  Missouri  Pac.  R  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  467;  Goodwin  t. 
Chicago,  R.  I.  &  P.  R.  Co.,. 11  Am.  &  EDg.  R.  R.  Cas. 460;  Louisyille  &  N. 
R.  Co.  V.  Milam,  13  Am.  &  Eng.  R.  R.  Cas.  507. 

But  see  contra.  Railroad  Co.  v.  Lyon,  7  Rep.  556;  Reeves  v.  Delaware, 
etc.,  R.  Co.,  80  Pa.  St.  454. 

Pushing  or  Backing  Cars  at  Crossings. — In  pushing  or  backing  cars  at 
railroad  crossings  the  company  is  bound  to  use  extraordinary  care  to  pre- 
Tent  accidents  by  sounding  suitable  signals  and  giving  other  fit  precautions. 
Kansas  Pacific  R  R  Co.  t?.  Proctor,  14  Kans.  37;  Bailey  v.  New  Haven,  etc., 
B.  Co.,  107  Mass.  496;  Robinson  v.  Western  Pac.  R.  Co.,  48  Cal.  409;  Ken- 
nedy «.  Northern  Missouri  R.  R.  Co.,  86  Mo.  851;  Hathaway  «.  Toledo, 
etc.,  R.  R  Co.,  46  Md.  25;  Leavenworth,  etc.,  R.  R.  Co.  «.  Rice,  10  Kans. 
426;  HcWilliams  o.  Detroit  Central  R  Co.,  81  Mich.  247;  Hogan  «.  Chicago, 
M.  &  8L  P.  R  Co.,  15  Am.  &  Eng.  R  R  Cas.  489;  Bohan  «.  Milwaukee, 
L  8.  &  W.  R  Co.,  15  Am.  &  Eng.  R.  R  Cas.  874. 

Signal  on  Pushing  or  Baclcing  Cars  at  Crossing. — The  mere  sounding  of  a 
whistle  on  an  engine  attached  to  a  long  train  of  freight  cars  is  not  sufilicient 
warning  of  an  intention  to  back  the  train  at  a  crossing.  Eaton  t.  Erie  R.  R. 
Co.,  51  N.  Y.  544;  Maginnisr.  New  York,  etc.,  R  R.  Co.,  52  N.  Y.  215; 
McGovem  v.  New  York,  etc.,  R  R.  Co.,  67  N.  Y.  417;  Chicago,  etc.,  R  R. 
Co.  e.  Garvey,  58  111.  85;  Illinois,  etc.,  R  Co.  t^.  Ebert,  74  111.  899;  Lin- 
field  «.  Old  Colony  R  Co.,  10  Cush.  564. 

Flying  Swheht — ^The  use  of  the  flying  switch,  which  seems  to  be  of  about 
the  same  dangerous  tendency  as  the  act  complained  of  in  the  principal  case, 
has  been  frequently  held  to  amount  to  negligence  per  se.  French  v,  Taun- 
ton, etc,  R  Co.,  116  Mass.  587;  Hinckley  «.  Cape  Cod  R  Co.,  120  Mass. 
257;  Brown  «.  New  York,  etc.,  R  R  Co.,  32  N.  Y.  597;  Sutton  «.  New 
York,  etc.,  R  Co.,  66  N.  Y.  248;  Butler  «.  Milwaukee,  etc.,  R  R  Co.,  28 
Wise  487;  Illinois  Central  R  Co.  i>.  Baches,  55  III.  397;  Chicago,  etc..  R 
Co.  ff.  Ganrey,  58  III.  88;  Illinois,  etc.,  R  Co.  «.  Hammer,  72  111.  847; 
nukdelphia  &  &  R  Co.  «.  Troutman,  6  Am.  &  Eng.  R  R.  Cas.  117. 


FsBGVSON 
t). 

WisooNSiN  Central  R.  Co.  et  ah 

(Adoanee  Otm,  Wueantin,    April  28,  1885.) 

Plaintifl!,  who  had  no  knowledge  that  a  running  switch  was  being  made, 
came  out  of  a  store  near  the  railroad,  and  after  waiting  for  the  engine  to 
pass  attempted  to  cross  the  track,  and  was  run  over  by  a  detached  car  which 
Ae  did  not  and  could  not  see,  because  he  was  enveloped  by  the  smoke  and 
steam  from  the  engine.  HM,  that  it  could  not  be  said,  as  matter  of  law, 
that  he  was  guilty  of  contributory  negli^nce,  and  that  the  question  was 
properly  submitted  to  the  jury  to  determine  under  all  the  circumstances  of 
the  case. 

It  is  the  doty  of  a  railroad  company,  when  making  a  running  switch  at  a 
point  where  the  track  crosses  public  business  streets  in  populous  villages 
and  towns,  to  use  the  utmost  care  to  avoid  accidents;  and  whether  it  has 
been  cailtT  of  neffligence  is  a  ouestion  for  the  pury,  to  be  determined  on 
eouiosivkion  <rf  idl  the  facts  ana  circumstances  m  each  case. 
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When  a  railroad  company  owns  a  railroad  in  operation,  bearing  the  name 
of  the  company,  and  which,  presumably,  the  company  constructed,  the  pre- 
sumption is  that  such  company  operates  it,  and  in  order  to  relieye  itself  from 
liability  for  injuries  to  persons  upon  such  road,  caused  by  the  negligence  of 
the  employees  operating  the  same,  the  burden  of  proof  is  upon  it  to  show 
that  it  does  not  operate  the  same,  and  in  the  absence  of  evidence  on  that 
point  it  will  be  held  liable. 

A  verdict  for  $8000  damages  held  not  excessive,  and  a  new  trial  refused. 

Appeal  from  circuit  court,  Waupaca  County. 

This  action  was  brought  to  recover  damages  for  personal  in- 
juries sustained  by  tlie  plaintiff,  who  was  struck  by  a  moving  car 
on  the  Wisconsin  Central  R.  R.,  at  the  village  of  Spencer,  on  Sep- 
tember 26,  1881.  The  defendant  Stewart  was  not  served  with 
process,  and  made  no  appearance  to  the  action.  The  complaint 
alleges  that  at  the  time  tiie  plaintiff  was  injured  the  railroad  was 
being  operated  by  the  defendant  company,  and  by  the  defendants 
Abbott  and  Stewart,  as  trustees  thereof,  and  that  the  injury  was 
cansed  by  the  negligence  of  the  defendants'  employees  operating 
the  car  and  railroad  at  that  point.  It  also  alleges  that  the  plaintiff 
was  injured  without  fault  or  negligence  on  his  part,  and  states  the 
circumstances  under  which  the  injury  occurred.  The  defendant 
Abbott  answered  separately,  alleging  that  he  and  his  co-trustee 
(Stewart)  had,  at  the  time  the  plaintiff  was  injured,  the  sole  and 
exclusive  possession  and  control  of  such  railroad,  and  denying  that 
the  defendant  company  was  concerned  in  the  operation  thereof. 
The  defendant  company  also  answered,  denying  that  it  had  any 
control  over  or  any  connection  with  the  operation  or  management 
of  such  railroad  when  the  plaintiff  was  injured. 

The  testimonv  introduced  on  the  trial  tends  to  show  the  follow- 
ing  state  of  facts :  The  village  of  Spencer  contains  about  800  in- 
habitants, and  tiie  railroad  passes  through  it  in  a  northerly  and 
«outherly  direction,  crossing  Clark  Street,  which  is  the  principal 
business  street  of  the  village.  The  depot  is  located  about  40  ix)d8 
south  of  Clark  Street.  At  the  depot  there  is  a  side  track  near  the 
main  track,  and  connecting  with  it  at  the  south  end  by  a  switch 
located  18J  feet  south  of  the  south  side  of  Clark  Street.  About 
300  yards  north  of  this  switch  there  is  a  spur  track,  known  as 
"Lamb's  side  track,"  connecting  with  the  main  track.  On  the  day 
the  plaintiff  was  injured,  a  train  of  freight  cars  arrived  from  the 
south  and  stopped  in  the  vicinity  of  the  depot.  A  car  was  stand- 
ing upon  Lamb's  side  track,  which  it  was  desired  to  place  in  the 
train,  and  so  the  engine  was  detached  from  the  train  and  moved 
up  the  track  and  was  attached  to  such  car.  The  engine  was  then 
backed  sonth,  down  the  track,  with  the  car  in  its  rear  attached  to 
the  prlot.  When  they  reached  a  point  8  or  10  rods  north  of  Clark 
Street,  and  while  still  in  motion,  tliis  car  was  detached  from  the  en- 
gine, which  ran  upon  the  side  track,  leaving  the  car  to  run  down  the 
main  track  to  the  train.   When  this  process  was  going  on,  the  plain- 
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tifi  came  out  of  a  store  a  few  rods  west  of  the  track,  and  walked 
east  on  Clark  Street  towards  the  track.  He  approaclied  the  track 
JDst  as  the  engine  was  passing,  and  after  it  had  passed  he  attempted 
to  cross  the  track  and  was  struck  by  the  car,  receiving  the  injuries 
complained  of.  When  he  stepped  upon  the  track  he  was  enveloped 
with  smoke  and  steam  from  the  engine,  which  obscured  his  vision. 
He  did  not  look  north  on  the  track  until  it  was  too  late  to  avoid 
the  injury.  The  railroad  at  this  point  descends  somewhat  to  the 
soutli,  and  the  car  was  running  with  considerable  velocity.  The 
point  of  the  injury  was  about  50  feet  north  of  the  switch  connect- 
ing the  sidetrack  first  above  mentioned  with  the  main  track.  After 
pulling  the  pin  which  detached  the  car  from  the  engine,  the  brake- 
man  went  to  the  top  of  the  car  and  partly  set  the  brake  for  the  pur- 
pose of  checking  its  motion,  in  order  that  the  switch  might  be  ad- 
justed before  the  car  reached  it.  He  then  saw  the  plaintiff  and 
called  to  him,  but  too  late  to  avoid  the  accident.  It  does  not  ap- 
pear that  any  other  precautions  were  used  to  avoid  injury  to  per- 
sons passing  along  the  street  whil#  the  switching  was  being  done. 
By  reason  of  his  injuries  one  half  of  one  of  plaintiff's  feet  was  nec- 
essarily amputated,  he  was  disabled  from  attending  to  his  business 
for  over  13  months,  and  was  subjected  to  an  expenditure  of  con- 
siderably over  $1000  for  surgical  and  other  attendance,  and  for 
medicine. 

The  following  special  verdict  was  returned  by  the  jury:  "(1) 
Were  the  defendants,  in  doing  this  switching,  guilty  of  any  want 
of  ordinary  care  and  diligence,  and  was  such  want  of  ordinary  care 
and  diligence  the  cause  of  the  injury?  Answer.  Yes.  (2)  Were 
the  defendants  guilty  of  want  of  ordinary  care  and  diligence  in 
making  a  flying  or  running  switch  across  the  public  street  at  the 
place  where  this  flying  or  running  switch  was  made  ?     A.  Yes. 

(3)  Were  the  defendants  guilty  of  any  want  of  ordinary  care  and 
diligence  in  making  this  fij^ing  or  running  switch,  and  did  such 
want  of  ordinary  care  and  diligence  cause  the  injury?    A,  Yes. 

(4)  Had  the  plaintiff  waited  until  the  smoke  and  steam  made  by 
the  passing  engine  cleared  away,  before  stepping  on  the  track,  or 
attempting  to  go  on  the  track,  could  he  have  seen  the  car  which 
followed  tlie  locomotive,  had  he  looked  ?  A,  Yes.  (5)  Was  the 
plaintiff  struck  by  the  car  within  the  limits  of  Clark  Street,  or  south 
of  Clark  Street  ?  A,  Within  the  limits  of  Clark  Street.  (G)  When 
the  plaintiff  was  struck  by  the  car,  was  he  walking  south  on  the 
railroad,  or  was  he  attempting  to  cross  the  track?  A.  The  plain- 
tiff was  attenapting  to  cross  the  track  at  the  usual  crossing  on  Clark 
Street.  (7)  Was  the  plaintiff  guilty  of  any  want  of  ordinary  care 
in  stepping  on  the  track,  or  attempting  to  go  on  the  track,  at  the 
time  he  did,  as  testified  by  him,  that  contributed  to  the  injury  ? 
A.  He  was  not.  (8)  What  are  the  damages  the  plaintiff  sustained 
by  reason  of  such  injury  t    A.  $8000." 
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The  rulings  of  the  court  on  the  trial,  upon  which  errors  are  aft- 
signed,  are  stated  in  the  opinion.  Separate  motions  for  judgment 
on  the  special  verdict,  and  for  a  new  trial,  were  nade  by  the  de- 
fendants, Abbott  and  the  railroad  company,  both  of  which  were 
denied,  and  judgment  for  the  plaintiff  was  rendered  for  the  dam- 
ages assessed  by  the  jury.  The  defendants,  the  railroad  company 
and  Abbott,  appealed  jointly  from  the  judgment. 

Gabe  Bouck  for  respondent. 

Howard  Morris  and  C.  W.  Felker  for  appellants. 

Lyon,  J. — 1.  The  question  of  the  alleged  contributory  negli- 
gence of  the  plaintiff  will  first  be  considered.  The  jury  found,  in 
answer  to  the  fourth  question  submitted  to  them,  that,  had  the 
plaintiff  waited  until  the  smoke  and  steam  made  by  the  passing 
engine  cleared  away  before  stepping  on  the  track,  he  could 
have  seen  the  car  which  followed  the  engine,  had  he  looked.  This 
finding  is  abundantly  supported  by  the  evidence.  Counsel  for  the 
defendants,  in  his  argument,  tnaihtained  with  great  eameetness 
that  this  finding  establishes  the  contributory  negligence  of  the 
plaintiff,  under  the  well-established  rule  that  it  is  tbe  duty  of  a 
person  about  to  cross  a  railroad  track  before  doing  so  to  look  and 
listen  for  approaching  trains.  The  motion  of  the  defendants  for 
judgment  was  based  upon  this  finding. 

No  court  has  applied  and  enforced  the  above  rule  more  uni- 
formly and  consistently  than  has  this  court  in  numerous  cases  ad- 
judicated by  it.  Had  the  plaintiff  gone  upon  the  track  in  front  of 
the  engine  and  been  injun^,  it  would  probably  have  been  a  case 
for  the  application  of  the  rule ;  but  no  such  case  is  presented  in 
this  record.  The  plaintiff  waited  for  the  engine  to  pass  before  he 
went  upon  the  track,  and,  having  done  so,  tne  question  we  are  to 
determme  is,  should  he  have  ascertained  before  going  upon  the 
track  that  a  running  switch  was  being  made,  and  a  detached  car 
was  moving  rapidly  down  the  track  upon  him  ?  We  find  notliing 
in  the  testimony  which  shows  that  the  plaintiff  knew,  or  ought  to 
have  known,  the  existence  of  those  conditions  when  he  approached 
the  track  for  the  purpose  of  crossing  it.  The  jury  may  well  have 
found  from  the  testimony  that  the  noise  of  the  car  on  the  track  was 
drowned  by  that  made  by  the  passing  engine ;  that  when  he  stepped 
upon  the  track  he  was  so  enveloped  in  smoke  and  steam  from  the 
engine  that  he  could  not  see  the  approaching  car;  and  that  he  did 
not  know  or  have  any  reason  to  suspect  that  a  running  switch  was 
being  made.  Under  these  circumstances  it  would  be  manifestly 
unjust  to  apply  to  the  plaintiff  the  rule  above  stated  in  all  its  rigor. 
The  circumstances  of  the  case  bring  it  within  the  rule  of  Butler  t;. 
Milwaukee  &  St.  P.  By.  Co.,  28  Wis.  487.  In  that  case  tlie  death 
of  the  plaintiff's  intestate  was  caused  under  similar  circnmstancea. 
A  running  switch  was  being  made;  the  locomotive  and  a  portion 
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of  the  train  had  passed  the  point  of  injar^,  and  the  deceased  was 
ran  upon  and  killed  by  the  detached  portion  of  the  train,  which, 
presnmabl J,  he  did  not  see  or  look  for.  Tlie  circumstances  of  tliat 
case  which,  it  was  held,  were  sufficient  to  send  the  (question  of  the 
contributory  negligence  of  the  deceased  to  the  jury,  were  different 
from  th^  cii*cnni8tances  of  this  case.  There,  the  deceased  was 
strnggliue  with  a  frightened  horse ;  here,  the  vision  of  the  plain- 
tiff was  obscured  by  tlie  smoke  and  steam  which  enveloped  him. 
Trne,  tlie  deceased  was  acting  nnder  a  somewhat  pressing  emer- 
gency, while  this  plaintiff  was  not;  and  so  it  must  be  conceded  that 
that  case  is  a  stronger  one  for  the  plaintiff  than  is  this.  Yet  we 
think  the  facts  that  at  the  moment  of  stepping  upon  the  track  the 
plaintiff  was  unable  to  see  the  car;  that  the  engine  had  already 
passed  him ;  and  that  he  had  no  reason  to  apprehend  the  immedi- 
ate approach  of  another  car, — are  sufficient  to  bring  the  case  with- 
in the  rule  of  the  Butler  Case.  Under  those  facts  it  would  be  a 
usurpation  of  the  functions  of  the  jury  to  hold  as  matter  of  law 
tliat  the  negligence  of  the  plaintiff  contributed  directly  to  the  in- 
jury complained  of.  It  must  therefore  be  held  that  the  question 
of  the  plaintiff's  negligence  was  properly  submitted  to  the  jury, 
and  that  the  fourth  finding  of  fact  does  not  establish  that  he  was 
guilty  of  such  negli^nce. 

The  court  charged  the  jury  that  ^'  the  mere  fact  that  the  plain- 
tiff might  have  seen  the  car  approaching  by  looking,  does  not  con- 
clusively establish  that  the  plaintiff  was  guilty  of  negligence;" 
and,- also,  '^it  is  for  the  jury  to  deteimine  whether,  under  all  the 
circumstances  of  the  case,  it  was  negligence  on  the  part  of  the 

{>laintiff  not  to  apprehend  the  approach  of  the  detached  car,  nor 
ook  for  the  same.'^    For  the  reasons  above  stated,  we  think  there 
is  no  error  in  these  instructions. 

3.  We  are  clearly  of  the  opinion  that  the  testimony  was  sufficient 
to  send  the  question  of  the  alleged  negligence  of  the  defendants  to 
the  jury.  The  making  of  a  running  switch  at  a  point  where  the 
railroad  track  crosses  public  business  streets  in  populous  villages  ia 
a  most  dangerous  proceeding,  and  reasonable  care  on  the  part  of  a 
railroad  company  to  avoid  accidents  is  a  high  degree  of  cai'e,  some- 
times called  the  utmost  care.  The  dangers  to  person  and  life  in- 
volved in  making  a  running  switch  at  such  a  place,  and  the  pre- 
cautions which  tliose  operating  the  railroad  are  bound  to  use  to 
prevent  an  accident,  are  very  forcibly  stated  by  Dixon,  0.  J.,  in 
the  Butler  Case.  As  to  what  precautions  are  required,  he  says: 
^*  If  trains  are  to  be  divided  in  this  way,  and  ran  by  sections  across 
the  sti'eets  of  populous  towns  and  villages,  the  least  that  can  be  re- 
quired of  the  company  is  that  there  should  be  some  suitable  per- 
son at  the  forward  end  of  the  foremost  car  to  notify  and  warn  peo- 
le  passing  along  the  street,  and  likewise  a  man  at  the  brakes^  that 
6  may  set  them,  in  order  to  avoid  collision ;  and  it  might  not  be 
10  A.  A  R  R.  Cas.— 19 
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unreasonable,  in  snch  cases,  that  a  flagman  should  be  required  at 
the  crossing  as  a  further  security  against  danger.  Common  pru- 
dence, and  the  most  ordinary  care,  would  dictate  that  at  least  the 
former  course  should  be  pursued,  and  all  experience  demonstrates 
the  necessity  of  it." 

Whether  proper  precautions  were  employed  in  the  present  case, 
or  otherwise,  is  an  infei*ence  to  be  drawn  from  the  consideration 
of  many  facts  and  circumstances,  and  it  is  peculiarly  the  province 
of  the  jnry  to  determine  from  the  surrounding  circumstances 
whether  reasonable  precautions  were  employed  to  avoid  the  acci- 
dent. The  descending  grade  of  the  road,  the  speed  at  which  the 
ear  was  moving,  its  distance  from  Clark  Street  when  it  was  de- 
tached from  the  engine,  and  especially  its  distance  from  the  point 
of  accident  when  the  brakeman  resumed  his  place  on  tlie  top  of 
the  car,  and  other  surrounding  circumstances,  are  all  elements  to  be 
considered  in  determining  this  question  of  negligence.  It  would 
be  a  mere  affectation  to  cite  cases  in  this  court,  or  elsewhere,  which 
determine  that  in  such  a  case  the  question  of  the  presence  or  ab- 
sence of  negligence  is  for  the  jury. 

It  necessarily  follows  from  the  above  observations  that  the  jury 
are  to  determine  what  precautions  were  required  of  the  defendants 
to  avoid  accident.  Hence  it  was  not  error  for  the  court  to  refuse 
td  instruct  the  jury,  as  proposed  on  behalf  of  the  defendants,  that 
'^failure  to  have  guards  or  a  flagman  at  the  crossing  on  Clark  Street 
is  not  evidence  of  negligence,  and  cannot  be  considered  by  the 
jury."  In  this  connection  an  instruction,  upon  which  eiTor^is  as- 
signed, will  be  noticed.  The  court  charged  the  jury  that  "any 
negligence  of  their  servants  and  agents,  or  any  of  them,  if  any 
such  there  was,  was  the  negligence  of  the  defendant ;  and  if  sucu 
negligence  of  the  defendant's  servants,  or  any  of  them,  caused  the 
iniury  to  the  plaintiff,  and  no  negligence  on  the  part  of  the  plain- 
tin  contributed  to  such  injury,  the  defendants  are  liable  to  the 
Slaintiff  therefor."  The  criticism  upon  this  instruction  is  that  it 
oes  not  specify  the  degree  of  negligence  mentioned ;  that  it  holds 
the  defendants  liable  for  slight  negligence  as  well  as  for  want  of 
reasonable  care.  Standing  alone,  the  instinction  is  justly  open  to 
that  criticism ;  but,  upon  looking  into  the  general  charge  of  the 
courts  we  flnd  the  rule  as  to  the  degree  of  negligence  which  would 
render  the  defendants  liable  correctly  stated,  and  the  instruction 
excepted  to  follows  immediately  thereafter.  Hence,  when  the 
term  "negligence"  was  employed  in  such  instruction,  the  jury 
must  necessarily  have  undei*stood  the  court  to  mean  the  degree  of 
negligence  before  referred  to. 

3.  On  the  cross-examination  of  the  witness  Carroll, — the  brake- 
man  on  the  car  when  the  plaintiff  was  injured, — who  was  called  by 
the  plaintiff,  he  was  asked  the  following  questions:  "At  whicn 
end  of  the  car  was  the  brake  ?  Did  you  see  the  plaintiff  here,  Fer- 
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^son,  when  yon  stood  on  the  top  of  the  car,  when  it  strnck  hira  ? 
Did  jou  see  Mr.  Ferguson  at  or  about  the  time  yon  set  the  brake, 
and  if  so,  how  far  was  he  from  the  south  end  of  the  car,  and  did 
you  holler  to  him  to  get  oflf  the  track?"  The  first  question  was 
•objected  to  as  incompetent  and  immaterial ;  the  others,  as  incom- 
petent and  not  proper  cross-examination.  The  objections  were 
sustained,  and  error  is  assigned  upon  such  rulings.  Later  in  the 
trial  it  was  proved  by  uncontradicted  evidence  tiiat  the  bmke  was 
at  the  south  end  of  the  air ;  that  Carroll  stood  on  the  top  of  the 
•car  and  saw  the  plaintiff  when  the  car  struck  him  ;  and  that  the 

f)laintiflE  was  about  15  feet  from  the  car  when  Carroll  called  out  to 
lim.  If  the  rejection  of  this  testimony  in  the  first  instance  was 
erroneous,  the  error  was  cured  by  its  subsequent  admission,  and 
especisiily  so,  since  the  testimony  on  those  subjects  was  entirely  un- 
xsontradicted. 

4.  The  next  question  is  whether  the  defendant  company  is  lia- 
ble in  this  action.  Both  answers  deny  that  the  company  liad  any 
possession  or  control  of  the  railroad,  or  was  in  any  manner  con- 
cerned with  its  operation  or  management.  If  such  is  the  fact, 
counsel  for  the  company  has  probably  demonstrated,  on  principle 
and  authorit3%  that  the  company  is  not  liable;  but  we  do  not  think 
the  record  shows  that  snch  is  the  fact.  The  road  upon  which  the 
accident  happened  is  known  as  the  "  Wisconsin  Centnil  R.  R." 
It  is  alleged  in  the  complaint  that  the  defendant  company  is  the 
owner  thereof,  and  this  averment  of  ownership  is  not  denied  in 
either  of  the  answers.  Such  ownership  is  thereiore  a  verity  in  the 
case.  When  a  railroad  C(»inpany  owns  a  railroad  in  operation,  bear- 
ing the  name  of  the  company,  and  which  presumably  the  company 
constructed,  the  presumption  is  that  snch  company  operates  it,  and 
in  order  to  relieve  itself  from  liability  for  injuries  to  persons  upon 
such  road,  caused  by  the  negligence  of  the  employees  operating 
the  same,  the  burden  of  proof  is  upon  it  to  show  that  it  does  not 
operate  the  same.  In  this  case  there  is  no  proof  on  that  subject, 
and  hence  the  presumption  remajns  unshaken.  We  think  the  judg- 
ment properly  went  against  the  company,  as  well  as  against  the  de- 
fendant Al)bott. 

5.  One  of  the  grounds  upon  which  the  motions  for  a  new  trial 
were  founded,  is  that  the  damages  are  excessive.  The  point  waa 
not  argued  in  this  court,  althongh  probably  it  is  involved  in  the 
determination  of  this  appeal.  On  the  authority  of  Berg  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  50  Wis.  419 ;  s.  c,  2  Am.  &  Eng.  R.  R. 
Cas.  70,  and  the  cases  there  cited,  we  cannot  say  that  the  damages 
awarded  by  the  jury  are  excessive.  This  disposes  of  all  the  errors 
assigned  as  grounds  for  reversing  the  judgment  adversely  to  the 
defendants. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 

Flying  or  Running  Switch. — The  use  of  the  running  or  flying  switch  by  a 
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railroad  company  at  a  crossing  without  taking  special  pains  to  gire  the  pub* 
lie  full  warning  amounts  to  negligence  per  se.  French  «.  Taunton,  etc.,  R. 
Co.,  116  Mass.  587;  Hinckley  «.  Cape  Cod  R  Co.,  120  Mass.  257;  Butler  «. 
Milwaukee,  etc.,  R.  R.  Co.,  25  Wise.  487;  Illinois,  etc.,  R.  R.  Co.  «.  Ham- 
mer, 72  111.  847;  Illinois  Central  R  Co.  v.  Baches,  55  111.897;  Brown  «.  New 
York,  etc.,  R  R  Co.,  82  N.  Y.  597;  Sutton  «.  New  York,  etc.,  R  R  Co.,  6^ 
N.  Y.  248;  Chicago  &  N.  W.  R  Co.  v,  Taylor,  69  III.  461 ;  Phlla.  ft  Readings 
R.  R.  (7o.  0.  Trontman,  6  Am.  &  Eng.  R  R  Cas.  117. 

See  Olat  W  ^,  Boston  A  Albany  R.  Co.,  128  Mass.  1;  s.  c,  1  Am.  ft  Siig» 
R  K.  VnM.  i&k. 
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V. 
DOITGHEBTY. 

(110  Illinois  BeparU,  521.) 

The  statute  requires  erery  railroad  corporation  to  cause  a  bell  of  at  least 
thirty  pounds  weight  to  he  runff  or  a  steam  whistle  to  be  sounded  at  the  dis- 
tance of  at  least  eighty  rods  beU)re  a  public  highway  is  reached  by  a  train  or 
locomotive,  and  kept  so  ringing  or  being  sounded  until  the  bighwav  ia 
reached;  and  when  ^his  is  done,  the  railroad  company  has  dischargea  its 
duty  imoosed  by  the  statute,  whether  such  signal  given  is  heard  or  not.  The 
statute  aoes  not  require  the  giving  of  such  signals  of  the  approach  of  a  train 
as  to  enable  others  absolutely  to  ascertain  its  approach  ana  avoid  being  in- 
jured. 

If  a  railway  company  has  such  a  bell  on  an  eng^ine  attached  to  a  train  as- 
the  statute  reouires,  and  it  is  rung  in  the  manner  required,  then,  so  far  as 
giving  signals  Dcfore  the  train  reaches  a  public  highway  crossing  is  concerned, 
tno  company  is  without  blame,  whether  the  signal  so  g^ven  is  observed  or 
heeded,  or  not,  by  one  attempting  to  cross  the  railroad  track  on  the  public, 
highway. 

Where  the  evidence  is  conflicting  as  to  the  fact  whether  a  railway  company, 
on  the  approach  of  one  of  its  trains  to  a  public  road  crossing,  gave  the  statu- 
tory signals,  it  is  error  to  state  in  an  instruction,  in  a  suit  to  recover  dam- 
ages for  a  personal  injury  to  one  whife  crossing  the  railroad  track  on  a  public 
highway,  that  if  the  defendant  failed  to  give  such  signals  of  the  approach  of 
the  train  as  to  enable  the  person  injured  or  killed  to  ascertain  its  approach 
and  avoid  injury,  the  company  is  liable. 

Section  28,  chapter  88,  relating  to  costs,  which  authorizes  ten  per  cent 
damages  when  the  Supreme  Court  shall  be  of  opinion  that  an  appeal  is  prose- 
cuted for  delay,  has  no  application  to  a  case  which  is  contestea  m  gooa  faith 
in  that  court.  It  applies  onlv  to  cases  ajipealed  and  not  prosecuted,  or  such. 
as  are  not  prosecuted  in  good  faith.  This  rule  also  applies  to  the  Appellate 
Court. 

On  an  issue  whether  a  bell  on  an  engine  of  a  passenger  train  was  rang 
eighty  rods  before  the  train  reached  a  public  road  crossing,  and  kept  ringing 
until  the  crossing  was  reached,  witnesses  for  the  plaintiff  testiflc^d,  in  sub- 
stance, that  they  did  not  hear  the  bell  or  whistle,  although  near  enough  to 
have  heard  it  had  one  been  rung  or  the  other  blown,  while  on  the  other  hand 
there  was  proved  by  the  fireman  and  engineer  the  size  of  the  bell,  its  chotcter 
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«nd  condition,  and  that  the  bell  was  rung  and  the  whistle  sounded  as  re- 
quired by  the  statute.  Held^  that  it  was  a  matter  of  grave  importance  that 
the  law  should  be  accurately  given  to  thegury. 

Appeal  from  the  Appellate  Court  for  the  Second  District; — 
Leard  iu  that  conrt  on  appeal  from  the  Circuit  Conrt  of  La  Sulle 
County. 

Samuel  Richolson  for  the  appellant 

Leiand  &  Gilbert  and  Mayo  &  Widmer. 

Cbaio,  J. — This  was  an  action  brought  by  Bridget  Dougherty, 
administrarrix  of  rhe  estate  of  Bernard  Dougherty,  deceased, 
against  the  Cliiciigo,  Burlington  &  Quincy  R.  K.  Co.  to  recover  dnm- 
ages  for  the  death  of  Bernard  Dougherty,  who  was  killed  while 
attempting  to  cross  the  railmad  witli  a  team  and  wagon  at  the 
crossing  where  Cplnmhus  Street  crosses  the  railroad  track,  in  the 
north  part  of  Ottawa,  on  the  7th  day  of  September,  1881.  The 
declaration  charges  the  defendant  with  a  want  of  ordinary  care, — 
iirst.  in  not  ringing  a  bell  or  sounding  a  whistle;  second,  in  imn- 
iiing  at  too  great  a  rate  of  speed ;  and  third,  in  failing  to  station  a 
flagman  at  the  crossing  where  the  deceased  was  killed!  A  trial  of 
the  cause  before  a  jury  resulted  in  a  verdict  and  judgment  in  favor 
of  'the  plaintiff  for  $5000,  wiiich  was  affirmed  in  the  Appellate 
Conrt,  and  the  i*ailroad  company  appealed  from  the  judgment  of 
the  Appellate  Court. 

It  was  urged  in  the  Appellate  Conrt  with  much  earnestness  that 
the  verdict  of  the  jury  was  against  the  weight  of  evidence ;  but 
that  question  does  not  arise  here,  as  the  decision  of  the  Appellate 
Court  is  final  on  controverted  questions  of  fact. 

It  waa  also  insisted  that  the  court  erred  in  the  instructions  to  the 
jury.  The  first  histruction  given  for  the  plaintiff  to  which  excep- 
tion was  taken,  is  as  follows : 

"  If  the  jury  believe,  from  the  evidence  in  this  case,  that  on  or 
about  the  7th  day  of  September,  a.d.  1881,  Bernard  Dougherty 
was  killed  by  a  passenger  train  of  the  defendant,  at  the  point  where 
the  defendant's  railroad  crosses  Columbus  Street,  in  the  city  of 
Ottawa;  that  he  left  him  surviving  Bridget  Dougherty,  as  his 
widow,  and  Thomas  Dougherty  and  Elizabeth  Dougherty,  as  his 
only  heirs  at  law ;  that  said  Dougherty,  during  all  the  time  that 
he  was  ddving  towards  said  railroad  crossing  and  attempting  to 
pass  over  the  same,  and  until  his  death,  exercised  ordinai-y  care  to 
ascertain  whether  said  train  was  approaching  said  crossing,  and  to 
avoid  being  injured  by  said  train  ;  that  said  defendant  drove  said 
train  over  said  crossing  at  a  reckless,  dangerous,  and  improper  rate 
of  speed,  or  failed  to  give  such  signals  of  the  approach  of  said 
train  as  to  enable  Dougherty  to  ascertain  the  approach  of  said 
train,  and  avoid  being  injured  by  it,  by  the  exercise  of  ordinary 
care;  that  in  so  driving  said  train,  or  in  so  failing  to  give  such 
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signals,  said  defendant  was  gniltj  of  a  want  of  ordinary  care,  and 
that  sach  want  of  ordinary  care  was  the  direct  cause  of  Dougherty's 
death,  and  that  his  death  was  not  the  result  of  any  want  of  ordinary 
care  on  his  own  part, — then  and  in  such  case  the  jury  should  iind 
a  verdict  in  favor  of  the  plaintiff/' 

Section  43,  chapter  114,  of  the  Bcvised  Statutes  of  1874,  pro- 
vides: '^  Every  railroad  corporation  shall  cause  a  bell  of  at  least 
thirty  pounds  weight,  and  a  steam  whistle,  to  be  placed  and  kept 
on  each  locomotive  engine,  and  shall  cause  the  same  to  be  rang  or 
whistled,  by  the  engineer  or  fireman,  at  the  distance  of  at  least 
eighty  rods  from  the  place  where  the  railroad  crosses  or  intersects 
any  public  highway,  and  shall  be  kept  ringing  or  whistling  until 
such  highway  is  reached." 

In  the  third  count  of  the  declaration  it  was  averred  that  defend- 
ant failed  to  keep  a  bell  of  thirty  pounds  weight  to  be  rune  and 
kept  ringing,  or  a  steam  whistle  to  be  in  like  manner  soundeu,  for 
the  distance  of  eighty  rods,  until  the  said  crossing  was  i-eached  by 
the  locomotive.  Tins  averment  was  denied  by  defendant's  plea, 
and  hence  an  issue  was  presented  by  the  pleadings  for  the  jnrj  to 
pass  upon  and  determine,  from  the  evidence  which  might  be  intro- 
duced bearing  upon  this  branch  of  the  case.  In  support  of  tlie 
averment  of  the  declaration,  the  plaintiff  called  witnesses  who,  in 
substance,  testified  that  they  did  not  hear  the  bell  or  whistle,  al- 
though near  enough  to  the  train  to  hear,  had  the  one  been  rung  or 
the  other  blown.  On  the  other  hand,  the  defendant  proved,  by 
the  fireman  and  engineer,  the  size  of  the  bell,  its  character  and  con- 
dition ;  that  the  bell  was  rung  and  whistle  sounded,  as  required  by 
the  statute.  Both  by  the  pleadings  and  the  evidence,  an  issne  was 
presented  whether  proper  signals  of  the  approach  of  the  train  had 
Deon  given  by  the  railroad  company  before  the  crossing  was  readied. 
Under  the  issue  thus  presented  it  was  a  matter  of  grave  importance 
that  the  law  should  be  accurately  given  to  the  jury,  in  order  that 
they  might  reach  a  correct  conclusion,  and  thus  mete  out  justice 
and  right  between  the  two  contending  parties.  It  will  be  oljserved 
that  the  statute  heretofore  cited  requires  a  bell  of  at  least  thirty 
pounds  weight  on  the  engine  to  be  rung  at  the  distance  of  at  least 
eighty  rods  oefore  a  public  highway  is  reached,  and  shall  be  kept 
ringing  until  the  highway  is  reached,  or  a  steam  whistle  shall  be 
sounded  in  like  manner  as  a  bell  is  required  to  be  rung;  but  the 
statute  does  not  require  a  bell  to  be  rung  or  a  whistle  sounded  in 
such  a  manner  as  will  absolutely  give  notice  to  travellere  of  the 
approach  of  the  train.  The  act  is  to  be  done  in  a  certain  specified 
manner,  and  when  that  is  done  the  railroad  company  has  discharged 
the  duty  imposed  by  law,  whether  the  signal  given  is  heard  or  not. 
But  the  instruction  declares  that  the  railroad  shall  be  liable  if  it 
"failed  to  give  such  signals  of  the  approach  of  said  train  as  to  en- 
able Dougherty  to  ascertain  the  approach  of  said  train,  and  avoid 
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being  injured,  by  the  exercise  of  ordinary  care."  This  requirement 
is  not  imposed  by  the  statute,  and  it  was  error  to  direct  the  jury 
that  defendant  was  boand  to  do  more  than  the  statute  had  imposed 
upon  it.  Under  this  instraction  the  jury  may  have  found,  from 
tlie  evidence,  that  tlie  defendant  rung  the  bell  as  required  by  the 
statute,  and  yet,  nnless  the  sound  of  the  bell  was  such  as  to  attract 
tlie  attention  of  Dougherty  and  enable  him  to  ascertain  that  the 
train  was  approaching,  the  company  would  be  liable.  The  statute 
has  never,  so  far  as  we  are  advised,  received  such  a  consti-nction. 
Indeed,  in  Peoria,  Pekin  &  Jacksonville  R.  R.  Co.  v.  Siltman, 
67  III.  72,  an  instruction  in  almost  the  identical  language  was  con- 
demned. See  also  Chicago  &  Alton  R.  R.  Co.  r.  jRobinson,  106 
III-  142;  8.  c,  13  Am.  &  Eng.  R  R.  Cas.  620.  If  the  railroad 
eompany  had  such  a  bell  on  the  engine  as  the  statute  reouires,  and 
it  was  rung  in  the  manner  required,  then,  so  far  as  giving  signals 
is  concerned,  no  blame  can  be  attached  to  the  company,  whether 
the  signals  were  observed  or  heeded  by  Dougherty  or  not.  We 
think  the  instruction  was  erroneous, — and  that,  too,  on  a  vital  point 
in  the  case,— and  for  this  error  the  judgment  will  be  reversed. 
KoUiing  herein  said,  however,  has  any  reference  whatever  to  the 
supposed  liability  of  the  railroad  company  for  a  failure  to  station 
a  nagman  at  the  crossing  where  the  accident  occurred. 

Other  questions  have  been  raised  and  argued  by  appellant's 
counsel,  but  we  do  not  think  it  necessary  to  remark  upon  them 
here.  The  point  indicated  is  decisive  of  the  judgment,  and  the 
other  questions  argued  will  not  be  likely  to  arise  on  another  trial, 
and  hence  it  is  not  necessary  to  consume  time  in  the  disoussion  of 
them  here. 

The  appellee  has  assigned  as  a  Cross-error  that  the  Appellate 
Court  erre^  in  not  giving  appellee  judgment  for  a  sum  not  exceed- 
ing ten  per  cent  on  the  amount  of  tne  judgment  of  the  circuit  court 
as  damages.  Section  23,  chapter  33,  of  the  statute  entitled  '^  Costs," 
which  authorizes  ten  per  cent  damages  where  the  Supreme  Court 
shall  be  of  opinion  that  the  appeal  was  prosecuted  for  delay,  has 
never  been  understood  to  apply  to  a  case  which  has  been  contested 
in  good  faith  in  the  Supreme  Court,  but  the  statute  has  only  been 
applied  to  such  cases  as  were  appealed  and  not  prosecuted,  or  such 
as  were  not  prosecuted  in  gooa  faith.  Upon  tnis  question  we  are 
of  opinion  the  decision  of  the  Appellate  Court  was  correct,  but  for 
the  error  indicated  the  judgment  will  be  reversed,  and  the  cause 
remande<l. 
Judgment  reversed. 

MtTLKET,  J. — ^I  do  not  concur  in  the  decision  of  this  case.  The 
iostmction  complained  of,  in  my  judgment,  is  not  obnoxious  to  the 
objection  urged  against  it.  But  conceding  that  it  is,  it  is  manifest 
it  eanld  not  have  materially  affected  the  result,  so  far  as  the  find 
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ing  of  the  jnrj  is  concerned.  The  principle  is  well  settled  hj  a 
long  line  oi  decisions,  that  this  coart  will  not  reverse  for  a  mere 
formal  error  that  could  not  have  misled  the  jury. 

Strict  Observance  of  Statutory  Regulations  as  to  Signals  not  Conclusive 
in  Favor  of  Company. — It  has  been  held  in  a  numt>er  of  cases  that  a  strict 
observance  of  statutorv  regulations  as  to  giving  signals  on  approaching  a 
crossing  is  not  conclusive  in  favor  of  the  company.  Weber  t^.  New  York,  etc, 
R.  Co.,  68  N.  Y.  451;  Cordell  e.  New  York,  etc.,  R.  Co.,  70  N.  Y.  119  ;  Zim- 
mer  v.  New  York,  etc.,  R  Co.,  7  Hun  (N.  Y.),  552  ;  Bradley  v.  Boston,  etc., 
R.  Co.,  2  Cush.  589;  Linfield  e.  Old  Colony  R.Co.,  lOCush.  562;  Indianapo- 
lis, etc.,  R.  Co.  V.  Stables,  62  111.  818. 

Put  see  contra,  Chicago  &  Alton  R.  Co.  e.  Robinson,  13  Am.  &  Eng.  R.  R. 
Cas.  620. 

Relative  Weight  of  Positive  and  Negative  Evidence  as  to  Giving  of  Sig- 
nal*— For  a* complete  list  of  the  authorities  on  this  pointy  see  Chicago  &  Alton 
R.  Co. «.  Robinson,  106  111.  142;  s.  c.  infra. 


Tyleb 
V. 

Svw  York  and  New  England  R.  R.  Oa 

(137  M(U9ikihutett$  Bep(n-t9,  238.) 

In  an  action  against  a  railroad  corporation  for  personal  InjurieBoocMioned 
to  the  plaintiff,  a  boy  fourteen  years  old,  the  evidence  tended  to  show  that 
he,  in  company  with  another  boy,  was  driving  a  horse  attached  to  an  open 
wagon,  when  it  came  into  collision  with  the  defendant's  train  at  a  giade 
crossing;  that  the  street  on  which  he  was  riding  sloped  downward  througb 
a  cut  for  one  hundred  feet  until  it  entered  upon  the  railroad  track ;  that,  for 
a  portion  of  this  distance,  the  smoke-stack  of  an  approaching  engine  could 
be  eeen  through  a  picket  fence,  and,  at  a  distance  of  from  fifteen  to  thirty- 
five  feet,  a  clear  view  of  the  track  could  be  had ;  and  that  a  train  could  be 
heard  by  a  person  in  that  street  before  it  came  in  sight  through  the  fence. 
The  plaintiff  testified  that  he  drove  into  the  street  towards  the  railroad  track 
on  an  easy  trot;  that,  when  he  came  to  the  crest  of  the  hill,  about  one  hun- 
dred feet  from  the  track,  he  pulted  up,  and  afterwards  drove  at  a  rate  half* 
way  between  a  trot  and  a  walk;  that  the  other  boy  pointed  out  to  him  a 
house,  which  had  been  hidden  from  their  view  by  an  intervening  building 
until  they  were  over  the  crest  of  the  hill;  that  he  looked  at  the  house,  and 
then  turned  to  his  horse;  that  the  other  boy  called  his  attention  to  the  train 
when  he  was  within  from  ten  to  forty-six  feet  of  the  track,  and  he  pulled  up 
the  horse,  but,  thinking  he  could  not  stop,  him,  whipped  him,  drove  across^ 
and  the  wagon  was  struck  on  the  hind  wheel ;  and  that  there  was  nothing  to 
prevent  his  hearing  the  train,  except  the  rattle  of  the  wagon.  Both  boys 
and  another  witness,  who  heard  the  train  coming  while  sitting  in  a  house 
near  the  track,  with  the  windows  shut,  before  the  boys  turned  to  look  at  the 
house  above  mentioned,  testified  that  they  did  not  remember  hearing  the  bell 
on  the  engine  ring.    The  engineer  and  the  fireman  testified  that  the  bell  did 
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ring;  but  the  whistle  did  not  sound :  and  there  was  no  flagman  at  the  cross- 
ing at  the  time  of  the  accident.  HeJd^  that  the  question  whether  the  plain- 
tiff exercised  due  care  was  for  the  jury. 

Tort  for  personal  injuries  occasioned  to  the  plaintiff  bv  the 
Degligence  of  the  defendant.  Trial  in  the  Superior  Court,  before 
Mason,  J.,  who  allowed  a  bill  of  exceptions,  in  substance  as  fol- 
lows: 

There  was  evidence  tendhig  to  show* the  followinff  facts:  The 
plaintiff  was  driving  his  father's  horse  and  wagon  on  fridge  Street, 
in  Hyde  Park,  on  March  18,  1882,  when  it  came  into  collision 
with  a  train  of  the  defendant  going  towards  Boston  from  Read- 
ville,  where  Bridge  Street  crosses  the  tracks  of  the  defendant's 
railroad.  The  wagon  was  an  ordinaiy  open  market  wagon,  and  in 
the  wagon  were  the  plaintiff,  a  boy  fourteen  years  and  three  months 
old,  who  had  been  used  to  hoi'ses,  and  driving  horses  all  his  life, 
another  boy  whom  he  had  just  taken  into  the  wagon,  some  empty 
baskets,  ana  al)out  thirty-two  pounds  of  meat. 

The  public  had  been  in  the  habit  of  crossing  the  track  at  Bridge 
Street  tor  over  twenty  years,  during  which  time  it  had  been  kept 
in  repair  by  the  defendant  and  its  predecessor  in  title.  Bridge 
Street  is  about  two  hundred  feet  long  from  Water  Street  to  the 
tracks  of  the  defendant  corporation,  and,  at  one  hundred  feet  from 
the  corner  of  Bridge  Street  and  Water  Street,  it  slopes  downward 
through  a  cut,  until  it  enters  on  the  tracks  of  the  railroad  at  the 
foot  of  the  hill.  The  grade  of  Bridge  Street,  for  the  iirst  fifty 
feet  from  the  track,  is  twelve  feet  in  a  hundred,  and,  for  the  next 
£ftv  feet  seven  feet  in  a  hundred. 

1*1)0  foot  of  the  slope  along  the  railroad  is  ten  feet,  and  the  top 
of  the  slope  fifteen  feet,  from  the  southerly  rail  of  the  inward 
track.  The  bunk  on  tlie  Readville  side  of  Bridge  Street  increases 
from  the  height  of  seven  and  thi'ee  quarters  feet,  at  the  corner  of 
Bridge  Sti*eet  and  the  location  of  the  railroad,  to  fifteen  and  a  half 
feet,  at  two  hundred  and  twenty  feet  from  the  centre  of  Bridge 
Street.'  On  the  top  of  the  embankment  for  the  first  ninety  feet 
was  an  nnpainted  picket  fence  about  five  feet  high,  and  beyond 
that  point  was  a  tiglit  board  fence  for  about  two  hundred  feet  fur- 
ther.  There  was  a  signboard  erected  over  the  crossing  in  accord- 
ance with  law,  in  plain  view  down  Bridge  Street,  from  the  corner 
of  Bridge  Street  and  Water  Street. 

A  person  could  see,  through  the  picket  fence  along  the  top  of 
the  bank,  the  smoke-stack  of  an  engine  approaching  from  the  di- 
rection of  Readville,  when  the  smoke-stacK  was  two  hundred  and 
thirteen  feet  distant  from  the  centre  of  Bridge  Street,  if  he  was 
standing  in  Bridge  Sti*eet  seventy-five  feet  distant  from  the  tracks; 
and  three  hundred  and  forty-two  feet,  if  he  was  fifty  feet  distant 
therefrom  ;  and,  at  a  distance  of  from  fifteen  to  thirty-five  feet,  a 
clear  view  of  the  track  toward  Eeadville  could  be  had.    A  train 
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could  be  heard  by  {^  person  in  Bridge  Street,  before  it  came  in 
si^lit  throngli  the  fence. 

Tlie  plaintiflE  testified  that  he  drove  into  Bridge  Street  toward 
tlie  tracks  of  the  defendant's  railroad  on  an  easy  trot ;  that,  when 
he  G^xme  to  the  crest  of  the  hill,  abont  one  hundred  feet  from  the 
tracks,  he  pnlled  up,  and  afterwards  drove  the  horse  at  a  rate  half 
way  between  a  trot  and  a  walk ;  that  the  other  boy  told  him  he 
would  show  him  where  he  lived,  and,  as  they  came  in  view  of  this 
other  boy's  home,  the  latter  showed  it  to  him ;  that  this  house  lay 
on  the  Boston  side  of  Bridge  Street,  and  was  hidden  from  view  by 
an   intervening  house  until  the* wagon  was  over  the  crest  of  the 
hill ;  that,  when  the  house  came  in  view,  he  looked  at  it,  and  then 
turned  to  his  hoi'se.     He  did  not  testif  v,  nor  did  anybody  else,  that 
he  looked  for,  listened  for,  or  thought  of,  the  train,  or  had  the 
crossing  in  mind,  except  as  might  be  inferred  from  the  following 
testimony:  Tiie  plaintiff  testified    that   he   "drove   into   Brid«:e 
Street,  looked  to  the  right  fii'st ;  there  was  a  board  fence  ;  the  other 
boy  was  at  the  left;  looked  towards  Boston  first;  showed  me  his 
house  as  soon  as  I  could  see  it;  I  then  turned  and  tended  to  my 
horse;  the  other  boy  called  my  attention  to  the  train.'*     From  the 
corner  of  Bridge  Street  and  Water  Street  to  within  some  thirty 
feet  of  the  track,  (which  is  nearer  the  ti'ack  than  the  point  where 
the  other  boy's  house  comes  in  view,)  no  train  can  l)e  seen  coming 
from  the  direction  of  Boston.     The  plaintiff  also  testified  that, 
abont  a  week  after  the  accident,  he  went  to  the  other  boy's  house, 
and  asked  the  latter  if  the  plaintiff  stopped  to  listen  for  the  train  ; 
and  that  there  was  nothing  to  prevent  his  hearing  tlie  train,  except 
the  rattle  of  the  wagon.     The  two  1k)vs  testified  that  thev  did  not 
remember  hearing  the  bell  on  the  engine  ring.     They  did  not  tes- 
tify that  the  bell  did  not  ring.     The  engineer  and  the  fireman  tes- 
tified that  the  bell  did  ring.     There  was  no  other  evidence  on  this- 
question.     The  whistle  did  not  sound.     The  plaintiff  further  testi- 
fied  that,  when  he  was  within  about  ten  to  forty-six  feet  of  tlie 
track,  the  other  boy  called  his  attention  to  the  train,  and  he  pulled 
the  horse  up;  but,  thinking  he  could   not  stop  him,  he  whipped 
him,  drove  across,  and  the  wagon  was  struck  on  the  hind  wheel. 

The  evidence  further  tended  to  show  that  the  train  was  heard 
coming  by  a  woman,  in  a  room  in  the  second  story  of  a  house  on  the 
Boston  side  of  Bridge  Street,  between  Water  Street  and  the  track, 
with  the  windows  shut,  before  the  boys  turned  to  look  at  the  other 
lioy's  house ;  and  she  also  testified  that  she  did  not  remember  hear- 
ing the  bell  ring. 

It  further  appeared  that  there  was  no  flagman  at  the  crossing  at 
the  time  of  the  accident ;  that  the  plaintiff  had  walked  over  the 
crossing  twice,  and  driven  over  it  once,  liefore  the  accident,  and 
had  lived  within  less  than  half  a  mile  of  the  crossing  for  a  year^ 
that,  when  he  drove  over  the  crossing  before,  abont  three  months 
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before  the  accident,  the  flagman  of  the  defendant  (witli  whom  he- 
was  acqnainted),  who  attended  to  the  crossing  at  the  Fair- 
roonnt  crossing  (the  other  crossing  of  the  defendant  in  Hyde  Park)^ 
iras  attending  to  this  crossing,  T)ecanse,  as  lie  judged,  the  Fair- 
mount  crossing  was  then  closed.  This  was  all  the  evidence  in  favor 
of  the  plaintiff,  on  the  question  whether  he  exercised  dne  care. 

The  defendant  requested  the  judge  to  rule  tliat  thei*e  was  no  evi- 
dence on  which  the  jnrj  could  find  that  tlie  plaintiff  was  in  the- 
exercise  of  due  care. 

The  judge  refused  to  rule  as  requested,  but  ruled  that  it  was  a 
qncstion  for  the  jury  to  decide,  among  other  things,  whether  the 
plaintiff  exercised  due  care ;  and  that,  if  the  crossing  was  such  as 
to  require  a  flagman,  it  was  the  duty  of  the  defendant,  rather  than 
of  the  town,  to  station  one  there,  and,  if  it  did  not  do  so,  it  was 
gnihy  of  negligence. 

The  jury  returned  a  verdict  for  the  plaintiff;  and  the  defendant 
allesred  exceptions. 

W.  C.  Loring  for  the  defendant. 

J.  £.  Cotter  for  the  plaintiff. 

W.  Alltcn,  J. — ^The  evidence  discloses  the  circumstances  of  the 
eollision.  and  shows  that  the  plaintiff  exercised  some  degree  of 
care.  He  checked  the  speed  of  his  hoi*se  at  a  distance  of  about 
one  hundred  feet  from  the  railroad  ;  he  looked  to  see  if  the  track 
was  clear;  he  saw  the  approaching  train,  and  attempted  to  avoid 
it  before  he  reached  the  track.  Whether  he  exercised  ordinary- 
care  was  plainly  a  question  for  the  jury,  unless  there  was  some  un- 
disputed fact  so  obviously  inconsistent  with  ordinary  care  on  hi» 
part  that  the  court  can  say  that  no  reasonable  question  was  pre* 
fiented  for  the  jury  to  pass  upon.  There  are  three  circumstances 
which  the  defendant  contends  are,  as  matter  of  law,  inconsistent 
with  dne  care. 

1.  The  plaintiff  looked  to  see  a  house  pointed  out  to  hira  by  hi& 
companion  at  the  side  of  the  street  as  they  approached  the  railroad. 
Tlie  honse  was  hidden  from  their  view  by  intervening  buildings 
nntil  they  were  over  the  brow  of  the  hill,  which  was  about  one 
Imndred  feet  from  the  track.  The  plaintiff  testifled  that,  when 
tlie  hooae  came  into  view,  the  other  boy  showed  it  to  him ;  and 
that  he  looked  at  it,  and  turned  to  his  horse.  It  does  not  appear 
tliat  the  plaintiff's  attention  was  not  continuously  upon  the  cross- 
ing, nor  that  his  perception  of  it  was  appreciably  interrupted,  nor 
that  tlie  approaching  train  could  have  been  seen  from  the  place 
where  he  then  was,  nor  that  the  train  was  not  seen  as  soon  as  it 
came  in  sight.  The  jury  may  well  have  found  that  the  act  was 
not  negligent,  and  that  it  did  not  contribute  to  the  injury. 

2.  Tlie   plaintiff  was  riding  in  a  wagon,  and  did  not  stop  his 
horse  to  listen  for  the  cars.     The  defendant  contends  that  this  fact 
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fihonld,  as  matter  of  law,  preclude  the  plaintiff  from  recovering  in 
this  action.  Tlie  fact  is  not  conclnsive  evidence  of  negligence;  it 
was  for  the  jadgment  of  the  jury,  in  connection  witli  its  ciixsuni- 
«tance8. 

3.  The  defendant  relies  npon  the  fact  that,  after  the  plaintiff 
was  aware  that  the  cat's  were  coming,  he  did  not  stop  his  lK>i*se  in 
time  to  avoid  a  collision.  It  is  argued  that,  as  the  plaintiff  knew 
he  was  about  to  cross  a  railroad,  it  was  his  duty  to  watch  for  cars. 
And  to  drive  in  such  a  manner  that  he  could  avoid  a  collision  if  a 
train  appeared ;  that  he  had  no  right  to  ^o  so  near  the  track  that 
he  coulQ  not  stop  before  reaching  it,  until  he  had  assured  hiuisi*lf 
that  thei*e  was  no  danger.  The  true  proposition  is,  that  the  })laiii- 
tiff  was  lK>nnd  to  use  reasonable  care  to  avoid  getting  into  a  poc^i- 
tion  in  which  he  could  not  escape  a  collision.  The  fact  that  he  did* 
^nd  himself  in  such  a  position  is  not  conclusive  evidence  that  lie 
was  there  by  his  own  negligence.  He  may  have  been  there  in 
^consequence  of  the  negligence  of  the  defendant ;  and  it  may  have 
been  without  the  negligence  of  either  party.  Whether  he  was 
there  in  the  exercise  of  due  care  must  depenid  upon  tlie  evidence 
of  care  drawn  from  facts  which  must  be  found  hj  the  jury,  and  is, 
we.  think,  in  this  case,  a  question  for  the  jury.  It  is  not  contended 
that  the  plaintiff  was  in  fault  in  not  avoiding  the  cars  after  he  per- 
•ceived  them.  Whether  he  used  due  care  to  know  if  a  train  was 
•coming,  and  to  be  in  a  condition  to  avoid  it,  were  qiiestions  which 
depended  upon  inferences  from  facts  to  be  found  by  the  jury. 
The  age  and  experience  of  the  plaintiff;  the  degree  of  watolifuU 
ness  and  care  actually  exhibited  by  him  ;  the  speed  at  which  he 
was  driving ;  his  distance  from  the  track  when  his  attention  was 
<salled  tb  the  cars,  whether  it  was  ten  or  forty-six  feet ;  the  ob- 
43tructions  to  a  view  of  the  ti'ack  on  which  the  train  was  approach- 
ing ;  the  negligence  of  the  defendant  as  affecting  the  cononct  of 
the  plaintiff,  whether  it  consisted  in  the  absence  of  a  flagman,  or 
in  not*  ringing  the  bell  or  sounding  the  whistle,  or  in  the  speed  of 
the  train,  or  in  all  combined, — were  among  the  facts  to  be  found  by 
the  jury,  and  from  which,  in  connection  with  the  particular  facts 
and  manner  of  the  collision,  they  only  could  find  the  fact  of  due 
care  or  of  negligence  on  the  part  of  the  plaintiff.  The  jury  have 
found  that  the  negligence  oi  the  defendant  was  the  cause  of  the 
injury  and  that  there  was  no  contributory  jiegligence  of  the  plain- 
tiff ;  and  we  cannot  see  that  that  finding  was  not  upon  sufficient 
evidence. 

Exceptions  overruled . 

Crossings  with  View  Obstructed • — As  to  the  relative  duty  of  the  railroad 
company  and  of  travellers  on  the  highway  on  approaching  such  crossings, 
Loucks  «.  Chicago,  M.  &  St.  Paul  ]£  Co.,  and  note,  infra. 
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(61  Wiaeamin  BeparU,  457.) 

Upon  the  eridence  in  this  case  it  is  hddthBX  the  trial  court  properly  refused 
to  nonsuit  the  plaintiff,  whose  team  and  wagon  were  struck  and  injured  by  a. 
detached  locomotiTe  running  rapidly  in  advance  of  a  belated  passenger  train 
at  a  highway  crossing  near  a  Yiilage;  the  testimony  as  to  the  poffsibillty  of 
seeing  the  locomotive  while  in  a  deep  cut  through  which  it  passed  just  btrfore 
reaching  the  crossing,  and  as  to  whether  the  bell  was  rung  and  the  whistle 
blown,  oeing  conflicting,  and  there  being  evidence  that  after  seeing  the  loco- 
motive  the  driver  could  not  have  safely  stopped  his  team  or  turned  it  into  % 
side  road. 

A  person  approaching  a  railroad  crossing  with  a  team,  and  having  reason 
to  suppose  that  aresular  passenger  train  has  recently  passed  from  one  direc- 
tion, is  not  ffuiltjof  negligence  if  he  fails  to  look  constantly  in  that  direction^ 
especially  when  it  would  be  impossible  to  see  or  hear  an  approaching  train 
because  of  an  embankment,  or  other  obstruction  to  sight  ana  sound. 

An  instruction  that  it  was  the  duty  of  a  person  approaching  a  railroad 
crossing  to  have  looked  up  the  track,  if,  by  so  doing,  he  could  have  ai^cer- 
tained  the  approach  of  a  train  at  a  sufllcient  distance  to  have  avoided  it,  ia 
held  proper.  The  question,  what  was  such  sufficient  distance,  was  for  th» 
jury. 

The  question  being  whether  the  bell  was  runs  and  the  whistle  blown  as  a. 
locomotive  approached  a  highway  crossing,  evidence  that  those  things  were 
not  done  at  a  similar  crossing  three  miles  distant  was  admissible. 

Appeal  from  circuit  court,  Walworth  County. 
E.  Merton  and  Fish  &  Dodge  for  respondent. 
John  W.  Cary,  D.  S.  Wegg,  and  Burton  Hanson  for  appellant. 

Obtok,  J. — A  servant  was  driving  the  team  of  the  plaintiff  hitdied 
to  a  wagon  for  the  carnage  of  pop,  soda-water,  etc.,  of  peculiar 
constmction  and  of  considerable  value,  on  the  street  or  highway 
leading  into  and  through  the  village  of  Lyons,  and  towards  a  cross* 
ing  of  the  railroad,  and  when  one  quarter  of  a  mile  from  the  cross- 
ing he  looked  at  his  watch  and  found  that  it  was  a  few  minutes 
past  4  o'clock  p.m.,  and  looked  westward  on  the  track  of  the  rail- 
road and  could  not  see  any  train  apprdaching,  and  especially  the 
passenger  train  which  was  due  l)efore  that  time.  He  then  drove 
on  at  a  walk  towards  the  crossing,  and  when  about  15  rods  there- 
from he  looked  again  and  neither  saw  nor  heard  anything  of  the 
train  or  a  locomotive  west  of  the  crossing,  and  when  within  10  or 
13  feet  from  it  he  first  saw  and  heard  a  disconnected  locomotive 
approaching  fhe  crossing  at  great  speed,  and  lie  attempted  to  urge 
on  hie  team  as  fast  as  possible  to  cross  the  track  before  it,  and  the 
rear  end  ol  the  wagon  was  struck  by  it  with  great  force,  and  the 
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team,  wagon,  and  contents  were  damaged.     This  locomotive  was 
being  run  by  itself,  about  five  minutes  in  advance  of  the  paseenger 
train  a  short  time  before  then  due  at  such  crossing ;  and  approached 
the  crossing  through  a  deep  cut  of  some  four  or  five  luuidred  feet 
in  length,  and  of  increasing  depth  from  its  commencement  at  \i& 
west  end ;  and  from  the  crossing  towards  the  west,  to  or  near  its 
centre,  where  its  greatest  depth  was  eight  feet.     The  embankment 
towards  the  approaching  train  was  covered  with  tall  weeds  and 
grass,  and  there  was  evidence  that  the  locomotive  or  its  smoke- 
stack could  not  have  been  seen  by  the  driver  until  he  was  from  10 
to  15  feet  of  the  crossing.     There  was  evidence  that  the  tesun  could 
not  have  been  safely  stopped  or  turned  away  when  the  loconiative 
was  first  seen  or  heard,  and  that  the  only  safe  way  was  to  drive  on 
and  if  possible  escape  it.     As  to  whether  the  locomotive  could  have 
been  seen  when  the  team  was  at  several  distances  up  to  a  hundred 
feet  awav  from  the  crossino:  the  evidence  was  conflictirior  and  it  was 
very  conflicting  as  to  whether  the  bell  was  rung  or  whistle  blown 
when  the  locomotive  approached  the  crossing ;  but  the  whistle  gave 
two  short  ^^  toots,"  as  it  was  called,  just  at  the  crossing,  and  when 
the  wagon  was  struck.     This  crossing  was  about  300  feet  from  the 
depot  in  the  village,  and  the  locomotive  ran  by  it  with  great  speed. 
There  was  some  evidence  that  there  was  a  road  leading  oflE  from 
the  one  on  which  the  team  was  driven  towards  the  east,  near  the 
crossing,  into  which  the  team  might  have  been  tnrned,  but  the 
driver  testified  that  he  could  not  have  turned  them  into  it  Kifely. 
The  jury  were  taken  upon  the  ground,  and  viewed  the  situation  of 
the  crossing  and  its  surroundings,  and  by  snch  view  are  presumed 
to  have  tested  the  correctness  of  the  testimony  relating  to  the  road 
leading  east  from  the  south  side  of  the  crossing,  and  to  the  possi- 
bility of  seeing  the  locomotive  in  the  deep  cut  at  certain  distances 
on  the  road,  approaching  the  crossing  from  the  south,  and  to  the 
obstructions  in  the  way  of  seeing  it,  and  must  be  presumed  to  liave 
found  that  the  driver  could  not  have  safelv  stopped  his  team  when 
near  the  crossing,  or  turned  into  the  road  leading  east,  and  that  he 
could  not  have  seen  or  heard  the  locomotive  in  the  deep  cut  in 
time  to  have  avoided  the  collision. 

On  this  statement  of  the  facts,  which,  though  brief,  is  believed 
to  be  fair,  we  do  not  think  the  circuit  court  would  have  been  justi- 
fied in  granting  a  nonsuit,  or  in  ordering  a  verdict  for  the  defend- 
ant, as  requested  by  its  learned  counsel.  Tlie  driver  may  have 
well  supposed  that  the  passenger  train  had  already  passed  the  cross- 
ing when  he  looked  at  his  watch  and  found  bj'  it  that  it  was  af rer 
4  o'clock,  and  after  its  usnal  time  of  passing;  but  he  looked  up  rite 
track  to  the  west  at  least  twice  before  he  came  very  near  the  cniss- 
ing,  and  saw  and  heard  nothing  of  the  train  or  locomotive.  He 
had  no  reason  to  suppose  that  there  was  a  locomotive  five  rainntes 
iihead  flagging  the  train.     If  it  had  been  the  train  it  would  have 
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made  considerable  noise,  and  lie  might  liave  heard  it  if  he  did  not 
fieeit;  bat  a  detached  locomotive,  which  makes  but  little  noise,  he 
might  Dot  have  heard,  if  the  bell  was  not  rung  or  the  whistle 
blown,  as  the  jury  n»ight  have  found  from  the  evidence.  At  the 
mat  speed  at  which  tlie  locomotive  was  running  it  took  it  but  a 
lew  seconds  to  pass  through  the  deep  cut,  and  it  certainly  cannot 
be  said  that  it  was  negligence  in  law  that  the  driver  did  not  see  it, 
orioiglit  have  seen  it  had  he  looked  just  at  the  time  it  was  in  tlie 
cut.  It  would  not  be  a  want  of  ordinary  care  if  he  did  not  look  in 
the  direction  of  this  unexpected  locomotive  all  the  time  wliile  he 
was  approaching  the  crossing,  for  his  team  required  some  of  his 
attention.  The  large  and  stationary  umbrella  over  his  head  does 
not  seem  to  have  obstructed  his  view  in  the  least. 

The  plaintiffs  servant  (Joes  not  appear  to  have  been  guilty  of 
anv  want  of  ordinary  care.     As  to  tlie  defendant  company,  if  the 
bell  was  not  rung  or  the  whistle  blown  when  the  locomotive  was 
approaching  this  crossing,  and  the  locomotive  was  run  with  great 
speed  in  order  to  keep  it  out  of  the  way  of   tlie  passenger   train, 
which  was  evidently  running  to  make  up  lost  time,  and  all  these 
facts  the  jury  might  have  found  from  the  evidence,  it  was  certainly 
^nilty  of  great  negligence  and  want  of  care.     The  village  of  Lyons, 
in  which  this  crossing  was  situated,  was  not  such  as   to  limit  by 
law  the  speed  of  trains  to  six  miles  per  hour  in  crossing  its  streets; 
and  yet  it  was  quite  a  village,  and  had  streets  much  used,  and  a 
depot,  and  it  would  seem  to  be  reasonable  that  neither  trains  nor 
detached  locomotives  should  be  run  through  such  a  village  and  by 
the  depot  at  a  very  high  rate  of  speed,  when  no  possible  signals 
might  in  all  cases  protect  persons  lawfully  travelling  over  the  street 
crossings.     The  charge  ot  the  court  was  unusually  clear,  correct, 
and  full  on  all  questions  of  law  affecting  the  case.     The  jury  were 
told  that  it  was  the  duty  of  the  servant  to  have  looked  u|^  the  track 
when  he  approached  the  crossing,  and  "  if,  by  using  his  eyes  in 
looking  and  his  ears  in   hearing,  he   could  have   ascertained  the 
approach  of  the  trahi  at  a  sufficient  dfstance  to  avoid  the  same,  and 
thus  prevented  the  accident  in  question,  then  it  was  his  duty  to  so 
make  use  of  his  eyes  and  ears;  and  plaintiff  cannot  recover  if  his 
servant  failed  to  do  so,  and  the  accident  was  caused  or  directly  con- 
tributed to  by  such  failure."     This  instruction  was  excepted    to 
because  tlie  court  did  not  tell  the  jury  what  was  such  sufficient 
distance.     That  was  clearly  a  question  of  fact  for  the  jury,  and  not 
of  law  for  the  court.     All   oi   the   17  instnictions  asked  by  the 
learned  counsel  of  the  defendant,  except  four,  related  to  the  use  of 
the  eyes  and  ears  of  the  driver,  and  Ins  duty  to  look  and  see  and 
listen  and  hear  the  approaching  locomotive  before  he  came  to  the 
crossing,  and  they  are  all  objectionable  as  making  it  the  duty  of  the 
driver  to  have  looked  all  the  time  and  constantly  in  that  direction 
and  at  every  point  within  100  feet  of  the  crossing.     This,  as  we^ 
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have  said,  was  not  a  reasonable  requirement  of  the  driver,  and^ 
besides,  such  an  instroction  should  be  qualified,  and  the  dutv  of 
the  driver  would  be  modified  by  the  condition  that,  if  he  had  looked, 
he  could  have  seen,  and  if  he  had  listened  he  could  have  heard,  the 
approaching  locomotive  in  time  to  have  avoided  the  collision.  Of 
the  other  four  instructions  asked,  two  relate  to  the  contribntoiy 
negligence  of  the  plaintiff,  and  were  substantially  given  in  the 
general  charge,  and  the  other  two  ai*e  general  and  abstract  propo- 
sirions  of  law  as  to  the  relative  duties  of  drivers  of  wagons  over 
crossings,  and  of  the  engineer  or  those  in  charge  of  trains  approach- 
ing crossings,  which  duties  were  very  clearly  defined  by  the  court 
in  the  charge  in  reference  to  the  case  on  trial,  and  that  alone  was 
sufiicient. 

A  witness  was  asked  on  behalf  of  the  plaintiff  whether  the  bell 
of  this  locomotive  was  rung  or  its  whistle  blown  when  it  was  ap- 
proaching at  this  time  a  crossing  three  miles  west  of  Lyons,  in  the 
^village  of  Springfield.  This  question  was  objected  to  by  the  coun- 
sel of  the  defendant,  and  the  objection  was  overruled,  and  the 
witness  answered  the  question  in  the  negative.  As  to  whether  the 
bell  was  rung  or  the  whistle  blown  at  the  Lyons  crossing  the  evi- 
dence was  conflicting.  This  evidence  had  a  direct  bearing  upon 
that  question,  and  had  some  weight,  and  might  properly  have  had, 
against  the  testimony  of  the  defendant's  witnesses  that  the  bell  was 
rung  and  whistle  blown  at  the  crossing  in  question,  and  supporting 
the  testimony  of  the  plaintiff's  witnesses  that  they  were  not  It 
related  to  the  manner  in  which  this  locomotive  was  managed  and 
run  on  this  very  trip,  and  near  the  place  of  the  accident,  in  using 
such  signals  at  street  or  road  crossings,  and  would  establish  more 
than  a  possibility,  from  which  a  probability  could  be  inferred,  that 
no  such  signals  were  used  at  the  Lyons  crossing,  and  would  create 
a  strong  and  direct  probability  that  they  were  not,  because  it  was 
not  customary  to  use  such  signals  at  other  like  crossing.  Snch  tes- 
timony is  approved  by  the  current  of  authority,  when  confined  to 
the  usage  of  the  same  macninery.  Many  of  tne  cases  are  cited  in 
Gibhons  v.  Railroad  Co.,  58  Wis.  335  ;  s.  c,  13  Am.  &  Eng.  R.  R. 
Cas.  469,  and  in  that  case  such  evidence  is  approved.  These  are  all 
the  questions  raised  on  this  appeal.  The  case  was  tried  at  the  cir- 
cuit and  argued  in  this  couit  by  able  counsel,  and  nothing  was 
omitted  on  either  side  which  could  have  any  possible  bearing  npon 
the  result.  'On  the  whole  record  we  have  been  unable  to  find  any 
error.     The  judgment  of  the  circuit  couit  is  afiirmed. 

Crossings  with  View  Obstruoted. — For  a  fuU  collection  of  the  author* 
itiea  as  to  the  duty  of  the  railroad  compaoy  and  of  persons  travelling  on  the 
highway  upon  approaching  such  crossings,  see  Loucks  «•  Chicago,  M«&  8t.P» 
R.  Co.,  ana  note,  infra. 
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V. 

Chioaoo,  Milwattkbb  and  St.  Paul  Rt.  Co. 

(81  Minneiota  MeporU^  526.) 

The  plaintiff,  driving  upon  a  public  street  across  a  railroad  track,  was 
strack  by  a  train  of  cars,  the  approach  of  which  be  did  not  discover  until 
immediately  before  he  drove  his  horses  across  the  track.  The  view  of  the 
track  in  both  directions  was  partially  obstructed.  The  evidence  guinff  to 
show  that  the  pituntiff  was  mindful  of  the  danger  and  watchful,  according 
to  his  reasonable  judgment,  to  avoid  it;  that  at  the  time  when  he  might  first, 
have  seen  or  heard  the  train,  he  had  reason  to  suppose  that  no  train  was 
coming  from  that  direction,  while  his  attention  to  the  track  in  the  opposite 
direction  was  more  apparently  necessary ;  that  the  cars  were  even  then  dose 
at  hand,  running  at  a  high  rate  of  speed,  and  he  in  a  place  where  he  could 
not  safely  turn  nis  horses,  nor  hold  them  before  the  passing  train, — ^it  is 
considered  that  negligence  was  not  conclusively  imputable  to  the  plaintiff 
by  the  law,  but  that  it  was  for  the  jury  to  determine  whether  the  plaintiff 
was  negligent. 

To  run  a  locomotive  and  train  of  cars,  which  cannot  be  readily  stopped, 
at  a  high  rate  of  speed,  and  without  any  signal  by  bell,  whistle,  or  other- 
wise, across  a  much- travelled  public  street  in  a  village,  where  the  crossin^p 
is  dsmgerous  to  travellers  by  reason  of  obstructions  concealing  the  approach 
of  trains,  no  excuse  appearing  for  the  omission  to  give  signal  of  its  approach, 
is  negligence,  although  there  exists  no  statutory  requirement  respecting  the 
giving  of  such  signals. 

One  who  is  called  upon  to  exercise  care  to  avoid  danger  from  the  acts  of 
others,  may,  in  regulating  his  own  conduct,  have  regard  to  the  probable  or 
apprehended  conduct  of  such  other  persons,  and  to  the  presumption  that 
toey  will  act  with  reasonable  caution  and  not  with  culpable  negligence. 

The  court  instructed  the  jury  to  disregard  the  opinions  of  expert  wit* 
nesses,  based  upon  hypothetical  statements  of  facts,  if  the  jury  should  find 
the  hypothesis  to  be  not  in  accordance  with  the  facts.    JBeld,  no  error. 

The  plaintiff,  having  been  a  farmer  for  many  years,  and  engaged  in  car- 
rying on  a  farm,  was  competent  to  testify  as  to  the  value  of  his  own  labor. 
It  was  a  proper  subject  for  the  opinion  of  witnesses. 

The  question  of  granting  a  new  trial,  because  of  the  conduct  of  counsel, 
considered  as  being  within  the  discretion  of  the  trial  court. 

Appeal  by  defendant  from  an  order  of  the  district  court  for 
Fillmore  Conntj,  Farmer,  J.,  presiding,  refusing  a  new  trial  after 
a  verdict  of  $3000  for  plaintiff. 

Cameron,  Losey  &  ]Bnnn  for  appellant. 

J.  D.  Farmer  and  J.  N.  True  tor  respondent. 

DxoKiNBON,  J. — ^The  action  is  for  the  recovery  of  damages  fM 
perBonal  injnries  sustained  by  the  plaintiff,  by  reason  of  a  ireight 
tnan  of  the  defendant  coming  in  collision  with  the  plain  tuPs 
WMon  at  the  oroseiing  of'  Section  Street  over  the  railroad,  in  the 
vil&ge  of  Spring  Valley.    We  are  to  oonaider  whether  the  eaae 
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shows  ooncluBiveljy  and  as  matter  of  legal  imputation,  negligenoe 
in  the  condact  of  the  plaintiff,  so  that  he  should  not  recover  for 
the  alleged  negligence  of  the  defendant. 

The  depot  buildings  are  east  of  Section  Street.  The  grade  of 
the  railroad  descends  ooth  from  the  east  and  from  the  west  as  it 
goes  towards  the  depot.  The  buildings  shown  on  the  diagram, 
standing  on  the  west  side  of  Broadway  and  on  tlie  soutli  side  of 
Main  Street,  prevent  the  traveller  upon  the  street  from  seeing  the 
railroad  in  the  direction  in  which  they  stand. 

A  freight  train,  consisting  of  21  cars,  with  the  locomotive, 
bound  east,  had  backed  up  from  the  station  westward,  a  distance  of 
1200  feet  or  more  west  oi  Section  Street,  for  the  purpose  of  gain- 
ing headway  to  overcome  the  ascending  grade  east  of  the  station. 
At  abont  the  time  when  this  train  was  coining  east  again,  tlie 
plaintiff,  in  his  farm  wagon,  driving  a  span  of  horses,  coming 
south  down  Broadway,  turned  east  into  Main  Street  and  drove  to 
the  Section  Street  crossing,  intending  to  cross  tlie  track.  As  the 
plaintiff  came  into  Main  Street,  his  view  of  the  track  south  of  him 
was  unobstructed  from  a  point  a  little  west  of  the  crossing  up  to 
the  west  side  of  Broadway,  and,  as  he  proceeded  east  on  Main 
Street,  tiie  line  of  vision  to  the  railroad  west  of  Broadway  past  tlie 
buildings  standing  on  that  street  would  be  gradually  extended 
until  it  was  obstructed  by  the  intervening  of  tlie  livery  bam  and 
other  buildings  near  Section  Street.  When  opposite  those  build- 
ings, he  could  see  the  track  to  the  westward  1200  feet  from  the 
crossing.  After  the  view  in  that  direction  was  shut  out  by  the 
buildings  on  Main  Street,  he  could  not  see  up  the  track  westward 
again  until  he  came  within  a  short  distance  of  the  crossing.  At 
tlie  distance  of  48  feet  from  the  place  of  collision  he  could  have 
seen  the  track  187  feet  west  of  ttiat  point,  and  at  about  40  feet 
from  the  crossing  the  view  westward  became  again  unobstructed. 

The  evidence  tends  to  show  that  from  the  centre  or  travelled 
track  of  Main  Street  one  could  not  see  that  part  of  the  railroad  ex- 
tending abont  a  quarter  of  a  mile  east  of  the  crossing,  and  the  view 
in  that  direction  was  obstructed,  until,  within  a  distance  of  a  few 
feet  of  the  track,  one  looking  past  the  mill  shown  on  the  diagram 
could  see  the  track  to  the  depot  and  east  of  that  point.  The  evi- 
dence tends  to  show  that  there  were  ditches  on  botli  sides  of  the 
travelled  part  of  Section  Street,  near  the  crossing,  so  that  it  would 
be  difficult  to  turn  a  team  there,  unless  it  was  done  carefully  and 
deliberately.  The  speed  of  this  train  as  it  returned  eastward  to 
the  point  of  collision  at  Section  street,  as  estimated  by  many  wit- 
nesses, was  from  25  to  45  miles  an  hour.  The  defendant's  wit- 
nesses make  it  less,  the  minimum  estimate  being  10  or  12  miles  an 
hour.  No  signal  of  its  approach  was  given  by  bell  or  whistle, 
until,  the  danger  of  the  oouision  being  imminent^  the  whistle  was 
sounded  for  brakes. 
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The  plaintiff  did  not  see  the  train  as  it  backed  np  west  of  the 
crofising,  and  does  not  appear  to  have  had  any  special  reason  to  ex- 
pect that  a  train  wonld  be  coming  from  that  direction.    He  testified 
that  he  looked  at  the  track  as  he  went  from  Broadway  down  Main 
Street,  and  tiiat,  as  lie  came  near  the  livery  barn,  he  looked  back- 
ward toward  the  west,  and  neither  saw  nor  fieard  any  train.   When 
he  was  opposite  this  barn  he  was  about  200  feet  from  the  crossing, 
and  could  then  see  1200  feet  west  of  the  crossing,  nor  wonld  this 
view  become  obscnred  imtil  he  came  within  abont  166  feet  of  the 
track.     Ue  testified   that,  after  he  passed  the  barn,  going  not 
faster  than  four  miles  an  hour,  he  looked  to  the  east,  as  he  ap- 
proached the  crossing,  to  see  if  any  train  was  coming  from  that 
direction.    When  he  could  see  past  the  mill,  seeing  no  train,  he 
tnrned  to  look  again  to  the  west,  and  saw  the  train  very  near  to 
him.    His  horses'  heads  were  then  about  at  the  north  rail  of  the 
ihree  tracks,  or  about  10  feet  from  the  place  of  collision.     He  said 
tliat  be  was  frightened,  and,  obeying  his  first  impulse,  he  struck 
his  horses,  and  they  jumped  forward  across  the  track,  and  the 
locomotive  strnck  the  rear  end  of  his  wagon  as  it  passed.     He 
testified  also  that  he  did  not  think  10  men  could  have  held  his 
horpes,  (in  the  face  of  the  train  as  we  underetand  him  to  mean.J 
The  wind  was  blowing  from  the  east,  and  some  noise  was  causea 
bj  fitearri  at  the  elev?tor,  near  the  crossing.     These  facts  lend  rea- 
sonable support  to  plaintiff's  testimony  that  he  could  not  hear  the 
approaching  train.     The  testimony  of  two  other  witnesses,  (Bald- 
win and  Seeker,)  one  of  whom  testified  in  behalf  of  the  defendant, 
also  corroborates  the  plaintiff  in  this  respect.     The  testimony  of 
Baldwin  also  supports  the  plaintiff  as  to  the  fact  that  the  train  had 
not  come  within  the  view  of  the  plaintiff,  as  he  passed  from  Broad- 
way to  Section  Street. 

The  case  thns  outlined  conduces  to  show  that  the  plaintiff  exer- 
cised watchfnlness  and  care  until  he  passed  the  buildings  on  Main 
Street  and  came  near  the  crossing  on  Section  Street.     It  is  proba- 
ble that  the  conduct  of  pmdent  men  in  approaching  this  crossing, 
^fter  tlie  view  to  the  west  had  become  obstructed,  and  as  the  line 
of  the  track  to  the  east,  which  had  until  then  been  out  of  view, 
was  coming  within  the  range  of  vision,  would  be  somewhat  con- 
trolled by  the  previous  observation  of  the  track  to  the  west,  which 
niiglit  lead  one  to  suppose  that  no  train  was  near  at  hand  coming 
from  that  direction.     Perhaps  the  most  natural  course  of  a  careful 
man  wonld  be  to  look  steadily  to  the  east  until  his  view  should 
become  somewhat  extended,  since  he  could  have  had  no  assurance 
that  cars  were  not  close  at  hand  coming  from   that  direction. 
Under  sncli  circumstances,  the  case  is  not  one  where  the  law  con- 
clnsivelj  imputes  negligence  from  the  failure  to  look  to  the  west 
at  tiie  very  instant  wTien  a  view  in  that  direction  became  possible, 
since,  at  the  same  instant,  and  perhaps  more  imperatively,  atten- 
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tion  was  demanded  in  the  opposite  direction.  The  condnct  of  the 
plaintiff  at  that  moment  may  reasonably  have  been  regnlated 
somewhat  with  regard  to  the  fact  that  his  previous  observation 
had  led  him  to  suppose  that  no  train  was  close  at  hand  coming 
from  the  west. 

Consideration  must  be  given  to  the  brief  interval  that  had  elapsed, 
since,  if  his  evidence  is  worthy  of  belief,  he  saw  the  track  clear  for 
about  a  quarter  of  a  mile  in  that  direction ;  and,  a^wi,  we  most 
l)ear  in  mind  that  the  distance  between  the  point  where  he  could 
first  see  the  track  to  the  west,  after  coming  near  the  crossing,  and 
the  point  where  the  view  became  open  to  the  east,  (at  which  time 
plaintiff  did  again  look  west,)  is  very  small,  perhaps  some  10  or  15 
feet.  Going  at  the  rate  of  four  miles  an  hour,  plaintiff  would 
consume  probably  less  than  three  seconds  in  passing  over  this- 
space,  and  during  that  time  he  waa  looking  to  the  east,  where  the 
track  was  just  coming  into  view.  As  he  looked  again  to  the  west 
the  train  was  so  close  upon  him,  as  the  case  shows,  that  danger  waa 
apparent,  either  in  attempting  to  hold  his  team  where  they  were, 
or  to  turn  quickly  upon  tne  narrow  roadway  between  the  ditches, 
or  in  going  forward.  In  such  an  emergency,  only  such  reasonable 
conduct  as  men  are  capable  of  hastilv  determining  upon  and  car- 
rying into  execution  is  required.  Again,  consideration  is  to  be 
given  to  the  absence  of  cautionary  signals,  which  may  have  con- 
tributed to  induce  the  plaintiff  to  suppose  that  no  train  could  be 
close  at  hand.  We  shall  have  occasion  to  refer  to  this  subject 
again. 

In  brief,  there  is  evidence,  the  credibility  of  which  it  was  for 
the  jury  to  determine,  that  the  plaintiff  was  constantly  thoughtful 
of  the  danger  to  be  apprehended,  and  watchful  to  guard  against  it. 
Whether  the  fact  was  so,  and  whether  the  nlaintifirs  precautions  to 
avoid  danger  were  .such  as  reasonable  prudence  demanded,  under 
the  somewhat  distracting  circumstances  shown  in  the  case,  it  wa» 
for  the  jury  to  determine.  We  cannot,  as  an  imputation  of  the 
law^pronounce  his  conduct  to  have  been  negligence.  Kellogg  v^ 
N.  T.  0.  &  H.  R.  E.  Co.,  79  N.  T.  72 ;  Continental  Imp.  Go.  t>. 
Stead,  95  U.  S.  161. 

The  court  instructed  the  jury  that,  under  the  charter  nnder 
which  the  defendant  was  operating  its  road,  it  was  the  duty  of  the 
engineer  to  sound  the  whistle  or  ring  the  bell  at  a  distance  of  at 
least  80  rods  before  reaching  the  crossing.  Our  general  statutes 
contain  no  such  requirement  as  is  indicated  in  this  instruction,  and 
for  the  purposes  of  the  case  we  will  assume  that  no  such  obligik- 
tion  was  imposed  by  the  terms  of  the  charter  under  which  the  road 
was  operated.  Nevertheless,  the  defendant  was  not  prejudiced  by 
the  char^.  It  is  a  notorious  fact  that  all  locomotives  are  eupplied 
with  whistles  and  bells  for  the  purpose  of  giving  warning  where 
that  is  necessary.    Independent  of  legidative  requiremeat^  wher- 
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«ver  the  circumstaDces  are  sacb  as  to  render  it  dan^rons  to  nm  a 
locomotive  across  a  highway  without  previously  giving  warning  of 
its  approach  by  bell  or  whistle,  it  will  be  deemed  negligence  to 
omit  to  give  such  warning.  Ordinarily  this  would  present  a  ques- 
tion of  fact  for  the  jury;  (see  Shaber  v.  St.  Paul,  M.  &  M.  Ry. 
Co.,  28  Minn.  103 ;)  but  to  run  a  heavy  train,  which  cannot  be 
readilv  stopped,  at  a  hi^h  rate  of  speed,  and  without  anv  signal  by 
whistle,  bell,  or  otherwise,  across  a  much-travelled  public  street  in 
a  village,  where  the  crossing  is  admitted  to  be  of  a  character  dan- 
gerous to  travellers  by  reason  of  obstructions  concealing  the  J^p- 
proach  of  trains:  is  so  clearly  dangerous  that,  no  excuse  being  shown 
lor  the  omission,  the  law  imputes  negligence.  Such  were  the 
undisputed  facts  in  this  case,  and  the  court  was  justified  in  instruct- 
ing the  jury  that  the  oraist>ion  to  give  reasonable  warning  by  bell 
or  whistle  was  negligence.  See  Philadelphia,  etc.,  E.  Co.  v.  Sting- 
er, 78  Pa.  St.  219,  225,  227 :  L.  &  N.  K.  Co.  v.  Commonwealth, 
13  Bush.  388 ;  Philadelphia  &  T.  R.  Co.  v.  Hagan,  47  Pa.  St.  244 ; 
Roberts  v.  C.  &  N.  W.  Ky.  Co.,  35  Wis.  679. 

Independent  of  statutory  requirement,  it  could  not  be  said,  as  a 
proposition  of  law,  that  such  signal  should  be  given  at  least  80  rods 
from  the  crossing.  What  would  be  a  proper  and  reasonable  dis- 
tance wonld  be  a  question  of  fact^  to  be  determined  w*ith  regard  to 
the  circumstances.  But  since  it  is  not  claimed  in  this  case  that  any 
ffignal  was  given,  and  the  proof  is  that  none  was  given,  the  instruc- 
tion, in  BO  far  as  it  may  nave  been  inaccurate,  did  not  prejudice 
the  cause  of  the  defendant.  The  only  effect  of  the  charge,  as  ap- 
plied to  the  facts  in  this  case,  was  that  the  unexplained  neglect  of 
the  defendant  to  give  warning  by  bell  or  whistle  of  the  approach- 
ing train  was  negligence ;  and  this  we  think  was  not  error. 

The  court  in  its  chai^  to  the  jury,  speaking  of  the  concurrent 
rights  and  obligations  of  the  parties,  said  that  ^^each  party  had  a 
right  to  rely,  at  all  times  and  under  all  circumstances  until  the  con- 
trary appesui^,  that  the  other  would  use  ordinary  care  and  dili- 
gence to  prevent  a  collision."  This  language,  when  considered  in 
connection  with  the  rest  of  the  charge,  does  not  fairly  bear  the 
meaninj^  which  the  appellant  imputes  to  it, — ^that  is,  that  each  party 
might  regulate  its  conduct  witn  absolute  reliance  upon  the  pre- 
sumption that  the  other  would  exercise  ordinary  care,  and  hence 
that  the  plaintiff  might,  relying  upon  this  presumption,  attempt  to 
cross  the  track,  when  he  perceived  the  danger  of  doing  so,  or  that 
he  might  neglect  to  be  watchful  against  possible  danger.  The 
court  added,  immediately  after  the  lan&ruage  above  given,  this : 
^^  To  be  a  little  more  particular,  it  was  tne  outjr  of  the  defendant 
•  .  .  But  it  was  the  duty  of  the  plaintiff  to  approach  the 
crossing  at  such  a  reasonable  rate  of  speed,  and  to  use  all  of  his 
senses  with  such  ordinary  and  reasonable  care  and  diligence,  as  was 
required,  under  all  the  circumstances,  to  avoid  a  colnsion."    The 
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court  further  and  correctly  instructed  the  jury  as  to  the  duty  of 
the  plaintiff  in  approaching  the  crossing,  and  that,  if  he  omitted 
that  duty,  he  could  not  recover. 

The  language  to  which  exception  was  taken,  when  taken  in  con- 
nection with  the  rest  of  the  charge,  plainly  meant  no  more  than 
that  each  party,  in  regulating  his  own  conduct,  might  have  regard 
to  the  presumption  that  the  other  woald  also  exercise  reasonable 
care ;  and  this  involves  no  error.  Ernst  v,  Hudson  R.  R.  Co.,  35 
N.  Y.  9 ;  Reeves  v.  Delaware,  etc.,  R.  Co.,  30  Pa.  St  454 ;  Lang- 
hoff  V.  Milwaukee  &  P.  Ry.  Co.,  19  Wis.  489 ;  Kennayde  v.  Pa- 
cific R.  Co.,  45  Mo.  255.  From  the  very  nature  of  the  case  the 
measure  of  caution  which  a  person  should  exercise  to  keep  ont  of 
the  dangerous  way  of  a  railroad  train  must  be  adopted  with  ^efe^ 
ence  to  the  probable  or  apprehended  conduct  of  those  operating 
the  train;  and  the  exercise  of  reasonable  caution,  not  culpable 
negligence,  is  ordinarily  to  be  expected  from  others.  We  are  sat- 
isfied that  the  jury  were  not  misled. 

We  think  the  hypothetical  question  put  to  Dr.  Johnson  embrar 
ces,  substantially  and  fairly,  the  essential  facts  of  the  case,  as  shown 
by  the  evidence. 

There  was  no  error  in  the  charge  to  the  jury  to  disregard  the 
evidence  (opinfons)  of  expert  witnesses,  based  upon  hypothetical 
questions,  if  the  jury  should  find  the  hypothesis  involved  in  the 
questions  to  be  not  in  accordance  with  the  facts. 

It  is  claimed  the  court  erred  in  allowing  the  plaintiff  to  give  in 
evidence  his  own  opinion  of  the  value  of  his  services  for  labor 
prior  to  the  accident.  The  occupation  of  the  plaintiff  was  farming, 
and  had  been  for  many  years,  he  being  engaged  in  carrying  on  a 
farm  on  his  own  account.  It  is  not  to  be  presumed  that  the  jurors^ 
were  all  farmers,  nor  that  they  were  qualified,  without  proof,  to 
determine  the  value  of  a  farmer^s  labor.  It  was  a  proper  subject 
for  the  opinion  of  competent  witnesses. 

In  the  course  of  the  trial,  the  counsel  for  the  pl^tiff  offered  in 
evidence  a  certain  document,  and,  in  connection  with  the  offer  and 
against  the  objection  of  the  defendant,  stated  and  commented  upon  ' 
the  contents  of  the  document,  in  the  hearing  of  the  jury,  and,  alter 
having  done  so,  withdrew  his  offer.  An  exception  was  allowed  to 
the  conduct  of  counsel  We  are  not  able  to  determine  the  motivea 
which  induced  the  conduct  complained  of,  nor  is  it  apparent  tliat 
it  resulted  in  prejudice  to  the  defendant.  The  granting  or  refus- 
ing of  a  new  trial  upon  this  ground  was  a  matter  proper  for  the 
exercise  of  the  discretion  of  the  trial  court,  and  no  reason  is  appar- 
ent for  disturbing  its  decision. 

The  refusal  of  the  court  to  communicate  to  the  jury  certain  spe- 
cific instructions,  requested  by  the  defendant,  was  justified  by  the 
fact  that  the  general  charge  had  fully  covered  the  matter  embraced 
in  the  requests. 
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There  are  no  other  questions  presented  :wldch  we  deem  deserv- 
ing of  special  mention. 
Order  affirmed. 

GiLFiLLAN,  C.  J.,  dissenting. — I  dissent.    It  is  clear  that  this 
crossing  is,  to  one  coming  from  the  north,  very  dangerous,  requir- 
ing unusual  care  and  watchfulness  to  avoid  trains  crossing  either 
from  tbe  east  or  west.     This  is  so  from  buildings  on  each  side  of 
Section  Street,  near  the  track,  cutting  oflE  a  view  of  the  track  dur- 
ing part  of  the  time  when  approaching  it.     It  is  clear,  also,  that 
plaintiff  was  perfectly  familiar  with  it,  as  he  was  in  the  habit  of 
crossing  it  frequently,  and  he  must  be  supposed  to  have  known  the 
degree  of  care  necessary  to  avoid  trains.     It  may  be  assumed, 
though  it  is  hard  to  believe,  that  as  he  came  along  Main  Street  he 
looked  to  the  west  until  the  intervening  buildings  prevented  his 
seeing  the  track,  and  saw  no  train.     He  may  have  thought  he  could 
calculate  how  long  a  train  would  take  to  reach  the  crossing  from 
the  farthest  point  west  at  which  he  could  see  one  on  the  track  up 
to  the  time  ne  came  to  the  buildings,  and  how  long  it  would  take 
him,  at  the  rate  he  was  driving,  to  pass  the  crossing.     That,  how- 
ever, was  not  a  sure  precaution.     Such  calculations  were  liable  to 
mislead,  either  from  a  train  approaching  more  rapidly  than  he  took 
into  account,  or  his  team  going  more  slowly  than  he  supposed ;  too 
liable  to  mislead  to  be  prudently  relied  upon  to  the  neglect  of 
means  that  with  absolute  certainty  would  apprise  him  of  a  train 
coming  from  the  west.     When  he  came  to  a  point  forty  feet  from 
the  track,  he  had  only  to  look  towards  the  west,  and  he  would  have 
seen  the  train  and  avoided  the  accident.     To  say  that  one  ap- 
proaches such  a  crossing  with  due  care  when  he  relies  solely  on  a 
precaution  which  the  best  observation  and  reflection  woula  have 
shown  him  might  not  be  entirely  safe,  when  he  knows  there  is  an 
infallible  means  to  avoid  danger,  requiring  no  time  nor  effort,  and 
so  obvious  that  ninety-nine  men  in  a  hundred  would  instinctively 
—involuntarily,  as  it  were — resort  to  it,  confounds,  as  appears  to 
me,  all  notions  of  care  in  approaching  such  a  danger.    I  do  not 
overlook  the  fact  that, -as  he  approached,  greater  attention  was  re- 
quired towards  the  east  than  the  west,  but  the  turning  of  his  atten- 
tion from  the  east  to  the  west  for  a  half  second  would  have  shown 
him  the  danger  when  40  feet  from  the  track.    I  think  he  was 
grossly  negligent. 

Duty  of  Engineer  approaching  Railroad  Crossing  with  View  Obttructedt — 
A  liigher  degree  of  care  is  required  upon  tbe  part  of  a  railroad  company  in 
appronchin^  a  crossing  where  the  view  is  obstructed,  than  in  approaching  a 
croMiing  where  no  obstruction  exirts.  CordeU  e.  New  York,  etc.,  R.  Co.,  70 
N.  y.  119;  Ohio,  etc.,  R.  Co.  v.  Clutter,  82  111.  128;  Illinois,  etc.,  R.  Co.  «. 
Benton.  69  III.  174;  Craig  e.  New  York,  etc.,  R.  Co.,  118  Mass.  431;  Rock- 
ford,  etc.,  R.  Co.  V.  Hillmer,  72  III.  235;  Pennsylvania  R.  Co.  v.  Matthews,  86 
N.J.  L.  581;  Prescottv.  Eastern  R.  Co.,  113  Mass.  370;  Kelly  «.  St.  Paul,  etc., 
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R.  R.  Co.,  6  Am.  &  Ene.  R.  R.  Cas.  93;  Haas  «.  Grand  Rapids  &  L  R.  Co., 
8  Am.  &  Eog.  R.  R  Oas.  268;  Funston  v.  Cbicaf^o,  R.  L  &  P.  R  Co.,  14 
Am.  &  Eng,  R.  R.  Oas.  640;  Nehrbas  «.  Central  Pacific  R.  Co.,  14  Am.  & 
Eng.  R.  R.  Cas.  670. 

Obstructions  Caused  by  Railroad  Company*— Tbe  railroad  company  is 
bound  to  even  a  higber  degree  of  care  wben  tbe  existence  of  the  obstruction 
is  its  own  fault.  Mackay  «.  New  York,  etc.,  R.  Co.,  35  N.  T.  75;  Cordell 
«.  New  York  Central  R.  Co.,  70  N.  Y.  133;  Indianapolis,  etc.,  R.  R  Co.  «. 
Bmith,  75  111.  112;  Dimick  «.  Chicago,  etc.,  R.  Co.,  80  III.  338;  Chicago, 
etc..  R.  Co.  «.  Lee,  87  IlL  454;  Lehnertz  v,  Minneapolis,  etc.,  R.  Co.,  15  Assl 
A  Eng.  R.  R.  Cas.  870. 

Unexpected  and  Extraordinary  Accidents. — ^The  company  is  not  bound, 
however,  to  guard  against  accidents  extraordinary  in  their  nature,  the  occur- 
rence of  which  could  not  have  been  reasonably  anticipated.  Shaw  v.  Boston, 
etc.,  R.  Co.,  8  Gray  (Mass.),  45;  Baltimore,  etc.,  R.  Co.  v.  Breinig,  25  Hd. 
878;  Gruppen  t>.  New  York,  etc.,  R.  Co.,  40  N.  Y.  34. 

Duty  of  Traveller  on  Highway  approaching  Railroad  Crossing  with  Visw 
Obstructed. — When  a  traveller  approaches  a  railroad  crossing  where  the  view 
of  the  track  is  obstructed,  he  is  ordinarily  bound  to  take  extraordinary  care 
to  prevent  accident.  Besiegel  «.  New  York  Central  R  Co.,  84  N.  Y.  622; 
Penna.  R  R  Co.  v,  Beale,  78  Pa  St.  504;  Central  R.  R  Co.  o.  Feller,  84  Pa. 
Bt.  226;  Artsv.  Chicago,  R  I.  &  P.  R.  Co.,  34  Iowa,  158;  Bunting  t.  Cen- 
tral Pacific  R.  Co.,  14  Nev.  351 ;  Thomas  «.  Delaware,  etc.,  R  Co.,  2  Am.  Ss 
Eng.  R  R  Cas.  643;  Philadelphia  &  Reading  R  R  Co.  «.  Carr,  6  Am.  & 
Bng.  R.  R  Cas.  185;  Kansas  Pacific  R.  Co.  «.  Richardson,  6  Am.  &  Eng. 
R  R  Cas.  06;  Tucker  v.  Duncan,  6  Am.  &  Eng.  R  R  Cas.  617;  Lsverens 
9.  C,  R  I.  &  P.  R  Co.,  6  Am.  A  Eng.  R  R  Cas.  274 ;  Baiter  o.  Utica  &  B.  B. 
Co.,  8  Am.  &  Eng.  R  R  Cas.  437;  Haas  v.  Grand  Rapids  <fe  I.  R  R  Co.,  8 
Ana  &  Eng.  R  R  Cas.  268;  Funston  «.  Chicago,  R  I.  &  P.  R  Co.,  14  Am. 
A  Eng.  R.  R.  Cas.  640;  Schaefert  v.  Chicago,  M.  &  St.  P.  R.  Co.,  14  Am.  A 
Eng.  R  R.  Cas.  696. 

Duty  of  Drivers  of  Teams  to  Dismount  and  Wallc  Ahead. — In  some  cases  it 
has  been  held  that  when  a  person  drives  up  to  a  railroad  crossing  with  tbe 
Tiew  obstructed,  he  is  bound  to  dismount  from  hu  vehicle  and  walk  ahesd 
to  see  whether  there  is  a  train  in  sight.  If  he  neglects  this  precaution,  he  is, 
it  is  said,  guilty  of  contributory  negligence.  Pennsylvania,  etc.,  R.  Co.  c. 
Beale,  73  Pa.  St.  504 ;  Central  R  R  of  N.  J.  «.  Feller,  84  Pa.  Bt.  226. 

But  in  other  cases  the  existence  of  such  a  duty  is  denied.  Kelly  «.  St. 
Paul,  M.  &  M.  R  Co.,  20  Minn.  1;  Dimick  «.  Chicago  &  N.  W.  R  Co.,  80 
HI.  838;  Duffy «.  Chicago  &  N.  W.  R  Co.,  32  Wise.  274;  Richardson  «.  New 
York  C.  R  Co.,  45  N.  Y.  846;  Mackay  o.  New  York  Central  R  Co.,  85 
N.  Y.  75. 

In  some  cases  the  question  has  been  left  to  the  jury.  Dolan  e.  Delaware 
A  H.  Canal  Co.,  71  N.  Y.  285. 


State  of  Mains 

V. 

Maikb  CsirrBAL  K.  R.  Oo. 

(76  MaiM  BeporU,  857.) 

It  is  settled  law  in  this  State  that  in  actions  against  railroad  companies  for 
injuries  to  persons,  whether  in  form  civil  or  criminal,  the  burden  is  upon  the 
party  prosecuting  to  show  that  the  person  injured  or  killed  did  not  by  his 
want  of  ordinary  care  contribute  to  produce  the  accident. 
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One  in  the  full  possession  of  his  faculties,  who  undertakes  to  cross  a  rail- 
road track  at  the  very  moment  a  train  of  cars  is  passing,  or  wiien  a  train  is 
lionear  tiiat  he  is  not  only  liable  to  be,  but  in  in  fact,  struck  by  it,  is  prima 
/aeU  guilty  of  negligence;  and,  in  the  aitstnee  of  a  satisfactory  excuse, 
his  negligence  must  be  regarded  as  established. 

Id  a  prosecution,  by  indictment,  against  a  railroad  company  for  negligent- 
ly causing;  the  death  of  a  )>er8on  at  a  crosKing,  the  amount  of  the  forfeiture 
between  the  minimum  and  maximum  sums  fixed  by  the  statute  should  be 
aatesbed  by  the  jury. 

iKDicncENT  against  the  Maine  Central  B.  K.  Co.  for  negligently 
eansing  the  death  of  Adoniram  Jndsou  Pickard  at  a  railroad 
cfoaging  iu  Carmel,  on  the  twenty-sixth  day  of  December,  1882, 
prosecuted  for  the  benefit  of  his  widow  and  children. 

The  opinion  states  the  material  facts. 

J.  HntchingB  and  F.  H.  Appleton,  comity  attorney,  for  the 
State. 

Wilson  &  Woodford  for  the  defendant  in  error. 

Walton,  J. — This  is  an  indictment  against  the.  Maine  Central 
S.  R  Co.  for  negligently  causing  the  death  of  a  person.  It 
^ppeafB  that  December  26,  1882,  at  about  half-past  six  o'clock 
in  the  evening,  Doct.  Kckard  of  Carmel,  in  an  attempt  to  cross 
the  railroad  with  a  horse  and  sleigh;  was  stmck  by  a  passing  train 
and  instantly  killed.  A  trial  has  oeen  had  and  a  veroict  of  guilty 
returned  against  the  railroad.  The  question  is  whether  the  evi- 
dence jastified  this  verdict.    We  think  it  did  not. 

It  is  settled  law  in  this  State  that,  in  prosecutions  of  this  kind, 
whether  in  form  civil  or  criminal,  the  burden  is  upon  the  party 
proeecoting  to  show  that  the  person  injured  or  killed  did  not  by 
nis  own  want  of  ordinary  care  contribute  to  produce  the  accident. 
Oleason  v.  Bremen,  60  Maine,  222 ;  State  v.  Grand  Trunk  Ry., 
M  Haine,  176. 

In  the  ca£e  first  dted  it  was  held  that  the  law  is  clear  and  un- 

J|ne8tioned  that  the  plaintiff  must  satisfy  the  jury,  as  an  afSrmative 
act,  to  be  established  by  him,  as  a  necessary  part  of  his  case,  that 
at  the  time  of  the  accident  he  was  in  the  exercise  of  due  care. 
And  in  the  second  case  cited  it  was  held,  after  a  full  and  careful 
mmination  of  the  question,  that  in  the  trial  of  indictments  against 
nflroads  to  recover  the  forfeiture  created  by  our  statute  for  negli- 
gently causing  the  death  of  a  person,  "  the  same  rules  of  evidence, 
tnd  the  same  principles  of  law,  should  be  applied,  as  in  like  cases 
when  redress  is  sought  by  a  civil  action  for  oamages." 

We  must,  therefore,  regard  it  as  settled  law  in  this  State  that,  in 
this  class  of  cases,  whether  in  form  civil  or  criminal,  the  burden  of 
proof  is  upon  the  party  prosecuting  to  show  due  care  on  the  part 
of  the  person  injured  or  Killed,  at  the  time  of  the  accident;  or,  in 
other  words,  that  his  want  of  due  care  did  not  contribute  to  produce 
the  injnry  complained  of. 
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In  this  case  there  is  not  only  a  total  want  of  snch  evidence^  hot 
the  proof,  as  far  as  it  goes,  tends  strongly  to  establish  the  contraiy. 
No  one  witnessed  the  accident  except  the  engineer  and  fireman 
on  the  train.  The  enpcineer's  account  of  the  transaction  is  that,  as 
he  approached  the  crossing,  and  when  the  engine  was  not  over  fif- 
teen feet  from  it,  the  horse  came  right  up  into  tne  head-light,  and  the 
pilot  of  the  engine  took  right  ander  the  sleigh,  and  threw  the  de- 
ceased right  np  on  to  the  head-board  ;  that  he  stopped  the  train  as 
soon  as  he  could,  and  went  forward  and  found  the  man  dead  npon 
the  front  of  the  engine.  The  fireman  says  he  saw  nothing  till  tney 
went  on  to  the  crossing ;  that  he  then  got  a  glimpse  of  a  norseand 
saw  a  man  come  up  on  to  thepilot.  These  are  the  only  acooDDts 
we  get  of  the  transaction.  Hx)w  it  happened  that  the  deceased 
drove  on  to  this  crossing  directly  in  front  of  an  approaching  train 
is  left  to  conjecture  alone. 

It  is  claimed  that  no  bell  was  rung  or  whistle  sounded;  and 
that,  in  consequence  of  this  failure,  the  deceased  was  not  apprised 
of  the  approacn  of  the  train.    The  evidence  seems  to  ns  to  prepon- 
derate most  overwhelmingly  in  favor  of  the  fact  that  the  oell  was 
rung  and  the  whistle  sounded.     But  suppose  they  were  not,  still, 
it  seems  to  us  impossible  to  believe  that  tne  deceased  undertook  to 
cross  the  track  in  ignorance  of  the  approach  of  the  train.    Se  was 
a  man  of  mature  years, und  in  the  f ullpossession  of  his  faculties. 
His  sight  and  hearing  were  good.     He  lived  in  the  immediate 
neighborhood  of  this  crossing,  and  most  have  been  acquainted  with 
the  time  and  speed  of  the  trains.     The  evening  was  still  and  the 
ground  frozen,  and  the  rumbling  of  the  train  could  be  heard  at  & 
great  distance.     The  head-light  was  on,  and  the  cars  all  lighted, 
and  the  deceased's  view  of  an  approaching  train  for  a  considerable 
portion  of  the  way  as  he  drove  from  his  house  to  the  crossing  un- 
obstructed.   If,  under  these  circumstances,  the  deceased  undertook 
to  cross  the  track  in  ignorance  of  the  approach  of  the  train,  lie  in- 
ference is  irresistible  fliat  he  did  not  exercise  that  degree  cf  vigi- 
lance which  the  law.  requires.  He  could  not  have  used  iiis  eyes  nor 
his  ears  as  the  law  required  him  to  use  them.     The  fact  most  not 
be  overlooked  that  the  train  was  very  near,  as  otherwise  he  would 
not  have  been  struck  by  it.     One  in  the  full  possession  of  his  fac- 
ulties, who  undertakes  to  cross  a  railroad  track  at  the  very  mo- 
ment a  train  of  cars  is  passing,  or  when  a  train  is  so  near  tlit  he 
is  not  only  liable  to  be,  but  is  in  fact,  struck  by  it,  is  prima  fade 
guilty  of  negligence ;  and,  in  the  absence  of  a  satisfactory  excuse, 
his  negligence  must  be  regarded  as  established.     The  excuse  offer- 
ed in  this  case  is  not  satisfactory.     The  evidence  so  overwhelm- 
ingly preponderates  in  favor  of  the  fact  that  the  bell  was  rung  and 
the  whistle  sounded  that  we  cannot  regard  the  alleged  negligence 
of  the  railroad  company  in  these  particulars  as  proved.     But  if  we 
concede  that  this  was  a  question  of  fact  for  the  jury,  and  that  the 
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court  has  no  ri^ht  to  interfere  with  their  finding,  8tiI1  the  inf er- 
ence  is  irresistible,  that  the  deceased  did  not  exercise  that  degree  of 
yigilance  which  the  law  requires,  or  he  would  have  known  of  the 
approach  of  the  train  without  these  signals.  And  if  not  ignorant 
01  its  approach  (which  we  believe  to  be  the  fact)  then  the  relation 
of  cause  and  efiect  between  the  alleged  negligence  and  the  accident 
is  wanting ;  and  the  verdict  must  be  regarded  as  wrong  upon  that 
ffronD(L  It  is  not  enough  to  establish  negligence  and  an  accident. 
It  must  also  be  shown  that  the  negligence  was  the  cause  of  the  ac- 
cident An  omission  to  ring  the  bell  or  sound  the  whistle  could 
sot  have  been  the  cause  of  the  accident  if  the  deceased  had  notice 
of  the  approach  of  the  train  by  other  means.  Our  belief  is  that 
the  deceased  did  have  such  notice ;  that  he  could  not  have  been  so 
unobservant  as  to  neither  see  nor  hear  the  approach  of  that  train ; 
and,  consequentlv,  that  the  alleged  negligence  in  omitting  to  ring 
the  bell  or  sound  the  whistle  could  not  have  been  the  cause  of  the 
accident  But  if  he  did  not  have  such  notice ;  if  he  drove  on  to 
that  crossing  in  total  ignorance  of  the  approach  of  a  train ;  then 
the  conclusion  seems  to  us  inevitable  tliat  be  must  have  been  exceed- 
ingly negligent  in  the  use  of  his  eyes  and  his  ears.  So  that,  which- 
ever view  we  take,  the  verdict  is  clearly  wrong.  In  the  one  case 
the  want  of  the  relation  of  cause  and  enect  invalidates  it;  in  the 
other,  contributory  negligence. 

Similar  views  are  expressed  and  similar  conclusions  sustained, 
even  in  those  States  in  which  it  is  held  that  the  burden  of  proof  to 
Aow  contributory  negligence  is  on  the  defendant.  A  fortiori  they 
onght  to  prevail,  where,  as  in  this  State,  the  burden  of  proof  is  not 
upon  the  defendant  to  show  conrributory  negligence,  but  upon  the 
party  prosecuting  to  show  the  absence  of  it. 

In  Railroad  v.  Heileroan,  49  Pa.  St.  60,  the  court  held  that  the 
(Hnlfision  of  a  traveller  when  approaching  a  railroad  crossing  to 
look  and  listen  for  approaching  trains  is  negligence  per  se ;  not 
nierely  evidence  of  negligence,  but  negligence  itself,  and  should  be 
BO  declared  by  the  court,  and  not  submitted  to  the  jury;  that  while 
it  is  true  that  what  constitutes  negligence  is  generally  a  question 
of  fact  for  the  jury,  it  is  not  always  so ;  that  when  the  law  fixes 
the  standard  oi  dutjr,  an  entire  omission  to  perform  it  is  not  mere- 
Ij  evidence  of  negligence  to  be  submitted  to  a  jury,  it  is  negli- 
gence itself,  and  snould  be  so  declared  by  the  court ;  tliat  even  on 
a  common  road,  travellers  must  look  out  for  the  approach  of  other 
vehicles  passing ;  that  Hub  is  more  necessary  at  raili'oad  crossings, 
because  movements  upon  a  railroad  are  more  rapid,  and  because 
the  consequences  of  a  collision  are  likely  to  be  more  disastrous ; 
that  precaution,  looking  out  for  danger,  is  a  duty  imposed  by  law^ 
and  that  to  rush  heedlessly  on  to  a  crossing  over  which  the  law  al- 
lows engines  of  fearful  power  to  be  propelled,  without  looking 
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and  listening  for  a  coming  train,  is  not  merely  an  imperfect  per- 
formance of  duty,  it  is  an  entire  failure  of  performance. 

And  in  Eailroad  v.  Beale,  73  Pa.  St.  504,  Mr.  Justice  Share- 
wood,  in  delivering  the  opinion  of  the  court,  says  that  there  never 
was  a  more  impoitant  principle  settled  than  that  which  declares 
that  the  omission  to  Iook  and  listen  for  the  approach  of  trains  be- 
fore attempting  to  cross  a  railroad  track,  is  not  merely  evidence  of 
negligence  to  be  submitted  to  a  jury,  but  negligence  perse,  and  to 
be  so  declared  by  the  court ;  that  it  is  not  so  important  to  the  rail- 
road companies  as  to  the  travelling  public ;  that  the  omission  of 
this  duty  often  results  in  collisions  by  which  the  lives  of  hundreds 
of  passengers  are  lost ;  and  that  travellers  should  be  taught  tliat 
the  performance  of  this  duty  is  due,  not  only  to  themselves,  but  to 
others  also. 

In  Bailroad  v,  Crawford,  24  Ohio  St.  631,  the  law  upon  this  sub- 
ject seems  to  us  to  be  stated  accurately.  It  is  there  said  that  an- 
^uestionablv  ordinary  prudence  requires  a  person  in  the  foil  en- 
joyment  of  nis  faculties,  before  attempting  to  pass  over  a  known 
railroad  crossing,  to  use  his  faculties  of  hearing  and  seeing  for  the 
purpose  of  discovering  and  avoiding  danger  from  an  approaching 
train ;  and  that  the  omission  to  do  so,  without  a  reasonable  excuse 
therefor,  is  negligence,  and  will  defeat  an  action  to  recover  for  an 
injury  to  whicn  such  negligence  contHbuted. 

In  Dascomb  v.  Bailroad,  27  Barb.  221,  it  is  said  in  a  case  veiy 
fiimilar  to  the  one  we  are  now  considering,  that  when  n^ligenceis 
the  issue,  it  must  be  a  case  of  unmixed  negligence ;  that  tma  mie 
is  important,  salutary  in  its  effects,  and  should  be  maintained  in 
its  purity ;  that  the  careless  are  thereby  taught  that  if  they  sustain 
■an  injury  to  which  their  own  negligence  has  contributed,  the  law 
will  afford  them  no  redress. 

In  Wilcox  V.  Railroad,  39  N.  Y.  368  (a  case  in  every  esaential 
particular  like  the  one  now  under  consideration),  the  court  held  that 
when  one  is  killed  in  attempting  to  cross  a  railroad  track  within 
the  limits  of  a  public  highway,  and  at  a  public  crossing,  if  it  appear 
that  the  deceased  would  have  seen  the  approaching  cars,  in  season 
to  have  avoided  them,  had  he  first  looked  before  attempting  to 
cross,  it  is  to  be  presumed  that  he  did  not  look  ;  and  that  by  omit- 
ting so  plain  and  imperative  a  duty,  he  will  be  deemed  to  have 
been  guilty  of  negligence,  which  precludes  a  recovery  ;  that  in 
•crossing  a  railroad  track  ordinary  sense,  prudence,  and  capacity  re- 
quire a  traveller  to  use  his  ears  and  eyes  so  far  as  he  has  an  oppo^ 
^hinity  to  do  so,  and  a  failure  to  do  so  is  negligence  sufficient  to 

Sredude  a  recovery  for  any  injury  he  may  receive,  in  case  of  acci- 
ent ;  and  that  the  negligence  of  the  company  in  not  ringing  the 
bell  or  sounding  the  whistle,  is  no  excuse  for  the  traTeller's  neg- 
lect. After  citing  many  aathorities,  Mr.  Justice  Miller  said :  The 
offect  of  the  cases  cited  is  to  sustain  the  principle  that,  where  the 
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negligence  of  the  party  injured  or  killed  contribntes  to  produce 
the  result,  he  cannot  recover ;  and  that  the  omission  of  the  com- 
panj  to  ring  the  bell  or  sound  the  whistle  near  the  crossing  of  a 
oighway  does  not  relieve  the  person  who  is  about  to  pass  over  the 
hi^iway  from  tiie  obligation  of  employing  his  sense  of  heariug^ 
ana  seeing,  to  ascertain  whether  a  train  is  approaching. 

In  Baihoad  Company  v.  Houston,  95  IT.  S.  697,  it  was  held  that 
the  omission  of  the  engineer  in  charge  of  a  railroad  train  to  sound 
its  whistle  or  rin^  its  bell  does  not  relieve  a  traveller  from  the  ne- 
cesBity  of  ascertamin^  by  other  means  whether  or  not  a  train  is  ap- 
proacning;  that  negligence  of  the  employees  of  the  company  is  no* 
excQse  for  negligence  of  the  traveller ;  tnat  the  traveller  upon  the 
highway  is  bound  to  listen  and  to  look,  before  attempting  to  cross- 
a  railroad  track,  in  order  to  avoid  an  approaching  train,  and  not  to 
go  carelessly  into  a  place  of  possible  danger;  that  if  he  omits  to 
look  and  listen,  and  walks  thoughtlessly  upon  the  track,  or  if  look* 
ing  and  hstening,  he  ascertains  that  a  train  is  approaching,  and  in* 
Bt^  of  waiting  for  it  to  pass,  undertakes  to  cross  the  track,  and  in 
either  case  receives  an  injury,  he  so  far  contributes  to  it  as  to  de> 
prive  him  of  all  remedy  against  the  railroad  company ;  that  if  one 
chooses  to  take  risks  he  must  suffer  the  consequences ;  that  they  can* 
not  be  visited  upon  the  railroad  company ;  that  in  such  cases  it 
wonld  not  be  error  to  instruct  the  jury  peremptorily  to  return  a 
verdict  for  the  defendants. 

The  cases  in  which  similar  views  are  expressed  are  very  numer* 
ons.  But  the  soundness  of  the  views  expressed  in  the  cases  al- 
ready cited  is  so  self-evident,  that  we  deem  it  unnecessary  to  cite 
other  cases  to  support  them.  It  ynll  be  seen  that  it  is  not  impor- 
tant to  determine  whether  Doct.  Pickard's  negligence  consisted  in 
not  ascertaining  that  a  train  was  approaching,  or  in  knowingly  at- 
tempting to  cross  in  front  of  it.  in  either  case  it  defeats  a  recov- 
ery. And  in  the  latter  case,  for  the  further  reason  that  it  destroys 
the  relation  of  cause  and  effect  between  the  alleged  negligence  of 
the  defendants  and  the  accident. 

One  other  question  remains  for  consideration;  and  that  is, whether 
the  amount  of  die  forfeiture  in  this  class  of  cases  shall  be  assessed 
by  the  court  or  the  jury.  We  think  it  should  be  assessed  by  the 
JQiy.  It  seems  to  be  uniformly  held,  both  in  England  and  in  this 
country,  that  when  damages  are  given  for  the  death  of  a  person, 
they  are  to  be  measured  by  the  pecuniary  loss  sustained  by  those 
to  whom  the  damages  are  given.  This  of  course  raises  an  issue  of 
fact  in  relation  to  which  the  evidence  may  be  conflicting.  It  is 
therefore  a  fit  question  to  be  submitted  to  a  jury.  Besides,  if  it  is 
notBabmitted  to  the  jury,  two  trials  may  be  necessary,  one  to  ascer- 
tain the  gaQt  of  the  defendant,  and  the  other  to  ascertain  the 
amount  off  the  forfeiture ;  for  the  judee  who  tries  the  case  to  the 
jsxry  may  not  be  the  one  to  render  judgment  in  the  case ;  and  the 
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latter  cannot  assess  the  damages  or  forfeiture  withoat  first  ]  _ 

the  evidence  upon  the  question  of  pecuniary  loss ;  and,  in  some 
cases,  the  latter  may  be  the  more  important  of  the  two  trials.  It  is 
therefore  the  opinion  of  the  court  tluit  the  amount  of  the  forteiir 
ure,  between  tne  minimum  and  maximum  fixed  by  the  statate^ 
should  be  assessed  by  the  jury. 

Motion  sustained  and  the  verdict  set  aside. 


MiBsouBi  Pao.  Bt.  Oa 

V, 
PiBBOB. 

(Adoanoi  Ooie,  Kansas,    January  7,  1885.) 

The  failure  of  a  railroad  company  to  sound  the  locomotive  whistfe  three 
times,  at  least  80  rods  from  the  point  where  the  railroad  crosses  any  pablic 
road  or  street  which  lies  outside  of  a  city  or  village,  is  negligence;  but  such 
negligence  is  not  attributable  to  the  railway  company  in  a  case  where  the 
injury  complained  of  was  done  at  a  street  crossing  within  the  limits  of  a  city. 

Where  inapplicable  instructions  are  given,  which  may  have  misled  the 
jury  to  the  prejudice  of  the  party  complaining,  tke  verdict  caiuiot  be  per- 
mitted to  stand. 

Error  from  Miami  County, 

W.  A.  Johnson  for  plaintiff  in  error. 

Braynian  &  Sheldon  for  defendant  in  ettor. 

Johnston,  J. — This  was  an  action,  brought  by  W.  J.  Pierce,  a& 
plaintiffj  against  the  railroad  company,  to  recover  damages  for  the 
negligent  killing  of  a  cow  owned  by  him.  It  was  alleged  by  the  ' 
plaintiff  that  on  the  twenty-second  day  of  May,  1882,  in  the 
city  of  Paola«  Miami  County,  Kansas,  the  defendant,  witii  its  en- 
gine and  cara,  carelessly  and  negligently  ran  against  and  killed  the 
animal,  and  that  it  was  not  done  throngh  any  carelessness  or  ne- 
glect on  the  part  of  the  plaintiff.  The  railway  company  denied 
^11  allegations  of  carelessness  or  negligence  on  the  part  of  its  em- 
ployees, and  claimed  that  the  plaintiff  was  guilty  of  contributoiy 
negligence,  and  was  not  entitled  to  re-cover.  A  trial  was  had  be- 
fore the  court  and  jury,  and  the  verdict  and  judgment  ^ven 
against  the  defendant  railway  company,  and  it  brings  the  caseiiere, 
alleging  error  of  the  conrt  in  its  instructions  to  the  jury,  and  in 
overruling  the  motion  for  a  new  trial. 

It  appears  that  on  May  22,  1882,  several  cows  belonging  to 
plaintin  were  being  driven  by  his  son  along  Locust  Street,  in  the 
city  of  Paola,  to  a  pasture  on  the  other  side  of  the  defendant's  rail- 
road track,  and  that  one  of  the  cows  was  struck  and  killed  by  a 
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passing  freight  train  at  the  point  where  the  railroad  intersects 
Locnst  Street,  and  within  the  limits  of  the  city.  Some  distance 
east  of  Locust  Street,  and  at  the  eastern  limits  of  the  city,  there  is  a 
public  highway.  The  train  which  killed  tlie  cow  wns  approach- 
ing from  the  east,  and  considerable  testimony  was  ofiered  by  tbe 
plaintiff  tending  to  show  that  the  persons  in  charge  of  the  train 
nad  failed  to  sound  the  whistle  attached  to  the  locomotive  at  least 
80  rods  before  reaching  the  eastern  boundary  of  the  city.  Among 
the  instructions  the  court  gave  to  the  jury  are  the  following: 

"(7)  The  law  of  this  State  requires  every  railroad  company  to 
attach  a  steam> whistle  to  each  locomotive  engine,  and  to  be 
eounded  three  times,  at  least  eighty  rods  from  the  place  where  the 
railroad  shall  cross  any  public  road  or  street.  In  this  ciise,  it  is 
alleged  that  the  injury  complained  of  is  within  the  limits  of  Paola, 
a  city  of  the  second  class,  and  if  this  be  true,  as  alleged,  the  whistle 
should  be  blown  at  least  three  times,  eighty  rods  before  crossing 
the  highway  on  the  outside  of  the  city  limits. 

"(8)  The  jury  are  instioicted  that  the  neglect  to  sound  the 
whistle  three  tinges  of  an  engine,  as  mentioned  in  said  statute, 
while  it  is  negligence,  yet  is  not  of  itself  such  negligence  as  will 
justify  a  recovery  for  damages  to  pereons  or  property  injured  on 
the  track.  To  entitle  the  plaintiff  to  recover  for  such  injury,  it 
must  appear  from  the  evidence  that  the  injury  was  the  result  of 
such  omission  to  sound  the  whistle.  It  is  not  enough  to  create  a 
liability  for  injuries  caused  by  a  railroad  train  to  prove  the  whistle 
was  not  sounded  three  times.  The  jurvai*e  required  to  further 
find  and  believe  from  the  evidence  that  tiie  injury  complained  of 
was  caused  by  reason  of  such  neglect.  Whether  the  failure  to 
sotind  the  whistle  on  approaching  the  highway  by  the  train  in 
question  was  or  was  not  the  cause  of  the  injury  complained  oF,  is 
a  question  of  fact  to  be  determined  by  the  jury  on  consideration  of 
all  the  evidence. 

'^  (9)  The  jury  are  instructed  that  in  a  suit  against  a  railroad 
company  for  injuries  inflicted  at  a  highway  crossing,  and  if  it  ap- 
pears from  the  evidence  that  no  whistle  sounded  three  times  with- 
in tbe  distance  of  eighty  rods,  as  hereinbefore  explained,  before 
reaching  the  crossing;  and  if  it  appears  from  the  evidence  that  the 
company  was  guilty  of  other  negligence  which  may  have  caused 
the  injury ;  and  it  is  doubtful  whether  the  injury  was  caused  bv 
not  blowing  the  whistle,  or  by  such  other  negligence,  or  by  botn 
<x>mbined, — then  the  companv  will  be  liable  for  the  injury,  pro- 
vided the  jury  believe  from  the  evidence  that  the  injury  resulted 
from  either  or  both  of  said  causes,  and  that  the  plaintiff  was  free 
from  fault  or  negligence,  as  explained  in  these  instructions,  al- 
though the  jur^  may  believe  from  the  evidence  that  the  cow  in 
question  was  killed  by  the  defendant's  locomotive,  and  that  there 
was  a  failure  to  Bound  the  whistle  eighty  rods  before  reaching  the 
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city  limits  at  the  eroding;  and  if  the  jory  believe  from  the  evi- 
dence that  there  was  no  connection  between  tiie  failure  to  blow 
the  whistle  and  the  injury  to  the  cow,  then  the  jury  should  find 
for  the  defendant,  unless  the  jury  further  find  from  the  evidence 
that  the  injury  to  and  death  of  the  cow  was  the  direct  result  of 
nes:lis:ence  or  misconduct  of  defendant  other  than  the  failure  to 
sound  the  whistle. 

*  These  instructions  indicate  that  the  case  was  tried  by  die  court 
upon  the  theory  that  the  statute  imposing  upon  railway  com- 
panies the  duty  of  sounding  the  locomotive  whistle  at  least  eighty 
rods  from  the  place  where  the  railroad  crosses  the  public  road  or 
street,  is  applicable  to  any  injury  or  damage  done  at  the  crossing 
of  streets  within  the  limits  of  a  city.  The  statute,  or  so  much  of 
it  as  is  necessary  to  be  quoted  here,  is  as  follows: 
.  ^' A  steam- whistle  shall  be  attached  to  each  locomotive  engine, 
and  be  sounded  three  times,  at  least  eighty  rods  from  the  place 
where  the  railroad  shall  cross  any  public  road  or  street^  except  in 
cities  and  villages."     Section  60,  c.  23,  Comp.  Laws  1879. 

It  will  be  observed  that  cities  and  villages  ai*e  specially  excepted 
from  the  provisions  of  this  statute.  If  the  collision  had  occurred 
at  the  crossing  of  a  highway  on  the  ontside  of  a  city  these  instruc- 
tions would  have  been  proper  and  applicable,  but  as  it  occurred 
inside  of  the  city  they  were  clearly  improper  and  misleading.  It 
has  fi*eqnently  been  ruled  by  this  court  that  the  failure  to  sound 
the  whistle  or  the  locomotive  in  accordance  with  this  requirement 
is  negligence  (Railroad  Co.  v.  Rice,  10  Kan.  426;  Railroad  Co.t. 
Phillipi,  20  Kan.  12;  Railroad  Co.  v.  Wilson,  28  Kan.  639,^  but 
that  a  railroad  company  is  not  liable  for  dama^  by  reason  ox  the 
failure  to  sound  the  whistle  (if  it  was  not  otherwise  negligent),  unless 
the  injury  complained  of  is  attributable  to  or  caused  by  such  failure. 
Railroad  Co.  v.  Morgan,  31  Kan.  77;  s.  c,  13  Am.  &  Eng.  R.  R. 
Cas.  499.  Nor  do  we  think  that  the  failure  of  the  company  to 
observe  a  statutory  rule  applicable  only  ontside  of  cities  can  be 
attributed  to  it  as  negligence  in  the  case  of  an  injury  done  at  a 

f>lace  where  the  rule  is  not  operative  or  applicable,  as  within  the 
imits  of  a  city.  The  purpose  of  the  legislature  in  requiring  this 
warning  to  be  given  before  reaching  a  highway,  was  manifestly 
to  afford  protection  to  persons  or  property  that  might  be  upon  or 
passing  over  such  highway,  and  theraforo  the  omission  of  the 
company  to  comply  with  this  statutory  requirement  cannot  be  held 
to  be  negligence  as  to  anv  injury  done,  except  at  the  crossing  of 
the  particular  highway  lor  which  the  whistle  is  required  to  be 
sounded.  The  company  owed  no  duty  under  this  statute  to  parties 
crossing  Locust  Street,  within  the  limits  of  Paola,  which  is  a  city 
of  the  second  class.  Greater  cara  and  cantion  are  necessary,  and 
should  be  exercised,  by  railroad  companies  in  the  running  of  their 
trains  within  the  limits  of  cities,  and  usually  ordinances  are  es^ 
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acted  by  city^  councils  regulating  the  speed  of    trains  passing 
through  the  city,  as  well  as  prescribing  different  and  stricter  rules 
in  tlie matter -oi  signals  and  warnings  than  are  reqnired  to  be  given 
by  the  statute  under  consideration,  at  crossings  outside  of  cities.    In 
this  case  it  was,  donbtless,  the  duty  of  tlie  trainmen  to  keep  a  look- 
oat  for  the  crossings,  and  to  exercise  diligence  and  care  to  avoid  col- 
lision or  accident  at  the  crossing  of  Locust  Street;  but  this  duty  . 
did  not  arise  from  the  statute  in  question.    The  instructions  of  the 
court,  therefore,  which  brought  this  statute  so  prominently  before 
the  jar^,  and  directed  them  to  be  governed  by  its  provisions  in  de- 
teniiining  whether  the  company  had  been  guilty  of  negligence  in 
the  collision  which  occurred  inside  of  the  city  limits,  was  inapplic- 
able and  misleading ;  and  when  inapplicable  instructions  are  given, 
which   may  have   misled    the  jury  to    the    prejudice    of    the 
party  complaining,   the  verdict  cannot  be  permitted  to  stand, 
otate  Sav.  Ass'n  v.  Hunt,  17  Kan.  582 ;  Kaper  v.  Blair,  24  Kan. 
374 ;  Railroad  Co.  v.  Hay,  31  Kan.  177 ;  s.  c,  13  Am.  &  Eng.  R. 
R.  Gas.  600.     The  evidence  in  the  case  was  conflicting,  and  while 
there  is  considerable  testimony  in  the  record  which  tends  to  show 
Diligence  on  the  part  of  the  employees  who  were  in  chai-ge  of 
the  train,  there  was  also  positive  testimony  to  the  contrary  offered 
in  behalf  of  the  defendant,  and  we  cannot  say  that  the  jury  were 
not  controlled  in  their  verdict  by  the  erroneous  instructions.    The 
other  exceptions  we  think  are  not  well  taken,  and  require  no  dis- 
cosBion.    The  judgment  of  the  court  below  will  be  reversed,  and 
the  caoae  remanded  for  a  new  triaL 
All  the  justices  concurring. 


Keah 
Baltdcobb  and  Ohio  R  B.  Oq. 

(61  Maryland  BeparU,  164.) 

V  the  pIflintiiE  who  was  injured  by  the  alleged  negligence  of  the  railroad 
eompaiiT  was  in  fact  drunk,  and  failed  to  observe  the  reasoDable  precautions 
to  avoid  danger  to  himself  while  in  the  act  of  oroMing  the  defendant's  road 
tiacks,  jety  if  the  defendant's  servants  in  charse  of  the  train,  after  discover- 
ing  the  perilous  situation  of  the  plaintiff,  could,  by  the  exercise  of  reasonable 
care  ana  diligence,  have  avoidea  the  accident,  they  were  bound  to  do  bo.  If 
they  posaeased  knowledge  of  the  plaintiff's  situation,  and  failed  to  make 
proper  and  reasonable  exertions  whereby  he  could  have  been  saved,  the 
defendaai  would  be  liable,  though  it  was  by  reason  of  the  negligence  or 
dranken  condition  of  the  plaintiff  that  he  was  found  in  the  situation  of 
danger.    In  such  case  their  failure  to  use  due  care  and  exertion  would  con- 
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stitute  Diligence,  which  would  form  the  direct  and  proximate  caiiBe  of  tfai 
injury. 

If,  on  the  other  hand,  the  plaintiff  was  on  the  croasinff,  in  such  cendition 
as  not  to  be  able  to  take  care  of  himself,  or  paid  no  heed  to  the  warnings  of 
the  approach  of  the  train ;  or  if  from  negli^nce  or  reckless  indifference  to 
the  perils  of  his  situation  he  failed  to  observe  the  precautions  necessary  to 
his  safety,  and  his  situation  was  not  known  to  those  in  charge  of  the  train, 
and,  while  observing  a  careful  lookout,  was  not  discovered  by  them  lii 
time,  by  the  use  of  reasonable  care  and  diligence,  to  save  him  from  injury, 
then  his  own  want  of  care  and  reckless  negligence  in  putting  himself  in 
such  place  of  danger,  would  deprive  him  of  all  ground  of  action  agninst  the 
defendant.  And  this  would  be  the  case  though  there  may  have  been  negli- 
gence on  the  part  of  the  defendant  in  detaching  the  engine  from  the  care, 
and  allowing  the  latter  to  run  down  the  switch  oy  their  own  momenium  or 
by  the  force  of  the  grade.  In  such  case  the  negligence  would  be  mutual  or 
concurrent,  and  that  of  the  plaintiff  so  directly  contributing  to  the  produc- 
tion of  the  accident  as  to  preclude  the  right  of  recovery. 

Appeal  from  the  Circuit  Court  for  Frederick  County. 

This  action  was  originally  instituted  in  the  Circuit  Court  f<v 
Alle^ny  County,  and  was  thence  removed,  at  the  suggestion  of 
the  defendant,  to  the  Circuit  Court  for  Frederick  County,  where 
it  was  tried.  The  appellant  sought  to  recover  for  an  injury  which 
he  sustained  througa  the  alleged  negligence  of  the  appellee,  in 
being  run  over  by  its  care  on  the  night  of  the  27th  of  July,  1879, 
while  he  was  in  the  act  of  crossing  the  tracks  of  the  defendant  at 
the  point  where  they  interaect  Williams  Street  in  the  city  of  Com' 
berland. 

Ferdinand  Williams  and  William  Walsh  for  the  appellant 

W.  Irvine  Cross  and  A.  Hunter  Boyd  for  the  appellee. 

Alvey,  C.  J. — In  the  trial  of  this  case  in  the  court  below  Ae 
matters  in  issue  were  submitted  to  the  jury,  and  this  court  is  not 
required  by  any  ruling  that  was  made,  to  review  the  facts  of  the 
case.  We  have  only  to  deal  with  the  legal  propositions  as  we  find 
them  embodied  in  the  prayers  offered  by  the  respective  parties. 
And  the  legal  propositions  involved  and  really  applicable  to  tbe 
case  would  seem  to  be  few  and  simple,  and  such  as  have  been 
announced  by  this  court  in  repeated  decisions. 

The  action  having  been  brought  for  the  alleged  Diligence  of 
the  defendant,  whereby  the  plaintiff  was  injured,  the  general  and 
leading  proposition  is,  that  the  plaintiff  must  show  the  injury  he 
received  was  occasioned  exclusively  by  the  negligence  of  the  de- 
fendant. He  is  certainly  not  entitled  to  recover  for  the  conse- 
quences of  any  negligence  of  his  own.  If  therefore  it  be  fonnd 
tnat  the  plaintiff  lias  himself  been  guilty  of  any  negligence  or 
want  of  ordinary  care  that  has  directly  contributed  to  cause  the  a^ 
cident,  he  can  have  no  cause  of  action  against  the  defendant  for 
the  injury  received,  though  the  latter  may  likewise  have  been 

Juilty  of  negligence.     And  this  whether  the  plaintiff  was  sobear  or 
runk  at  the  time  the  accident  occurred. 
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This  general  propoBition,  however,  is  subject  to  another  which  is 
^nallj  well  established,  and  that  is,  that  thoufi^h  the  plaintiff  may 
have  been  guilty  of  negligence,  and  that  negligence  may,  in  fact, 
have  i*eraotely  contributed  to  the  production  of  the  accident,  yet, 
if  the  defendant  oonid,  in  the  result,  by  the  exercise  of  reasonable 
care  and  diligence,  in  view  of  the  circumstances  of  the  case,  have 
avoided  the  accident,  the  plaintiff's  negligence,  being  tlie  more  re- 
mote cause,  will  not  excuse  the  defendant.  In  this  case,  therefore, 
if  the  plaintiff  was  in  fact  drunk,  and  failed  to  observe  the  reasonable 
precautions  to  avoid  danger  to  himself  while  in  the  act  of  crossing 
the  defendant's  road  tracks,  or  while  upon  the  tracks  of  the  road, 
though  improperly  there,  and  under  circumstances  to  constitute 
negligence  on  his  part,  yet,  if  the  defendant's  servants  in  charge 
of  the  train,  after  discovering  the  perilous  situation  of  the  plain- 
tiff, could,  by  the  exercise  of  reasonable  care  and  diligence,  have 
avoided  the  accident,  they  were  bound  to  do  so.  If  they  pos- 
sessed knowledge  of  the  plaintiff's  situation,  and  failed  to  make 
proper  and  reasonable  exertions  whereby  he  could  have  been 
saved,  the  defendant  would  be  liable,  though  it  was  by  reason  of 
the  negligence  or  drunken  condition  of  the  plaintiff  that  he  was 
found  m  the  situation  of  danger.  In  such  case  their  failure  to  use 
due  care  and  exertion  would  constitnte  negligence  which  would 
form  the  direct  and  proximate  cause  of  the  injury. 

But,  on  the  other  Iiand,  if  the  plaintiff  was  on  the  crossing  or  at 
any  other  place  on  the  road-tracks  of  the  defendant,  in  such  condition 
as  not  to  be  able  to  take  care  of  himself,  or  paid  no  heed  to  the 
warnings  of  the  approach  of  the  train ;  or  if  irom  negligence  or 
reckless  indifference  to  the  perils  of  his  situation  he  failed  to  ob- 
serve the  precautions  necessary  to  his  safety,  and  his  situation  was 
not  known  to  those  in  charge  of  the  train,  and,  while  observing  a 
careful  lookout,  was  not  discovered  by  them  in  time,  by  the  use  of 
Jeasonable  care  and  diligence,  to  save  him  from  injury,  then  his 
own  want  of  care  and  reckless  negligence  in  putting  himself  in 
such  place  of  danger,  would  deprive  him  of  all  ground  of  action 
against  the  defendant.  And  this  wonld  be  the  case  though  there  may 
may  have  been  negligence  on  the  part  of  the  defendant  in  detach- 
ing the  engine  from  the  cars  and  allowing  the  latter  to  run  down 
the  switch  by  their  own  momentum  or  by  the  force  of  the  grade. 
In  such  case  the  negligence  would  be  mutual  or  concurrent,  and 
that  of  the  plaintiff  so  directly  contributing  to  the  production  of 
the  accident  as  to  preclude  the  right  of  recovery. 

With  these  well-settled  principles  in  view,  there  is  but  little 
difficultv  in  passing  upon  the  several  prayers  for  instruction  that 
were  ruled  upon  by  the  court  below.  The  theorj  of  the  first  prayer 
offered  by  the  plaintiff  would  seem  to  be  correct  enough,  tnough 
it  is  greatly  wanting  in  explicit  reference  to  the  facts  bearing  upon 
the  question  of  the  contributory  negligence  of  the  plaintiff.     The 
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very  general  terms  in  which  that  question  was  put  to  the  jury  by 
that  prayer,  hardly  gave  tliem  an  intelligent  guide  for  their  con- 
sideratior)  of  the  proper  relation  of  that  question  to  the  other  facts 
upon  which  the  plaintiff  sought  to  recover.  Oeneralities  such  as 
are  employed  in  that  prayer,  m  ordinary  contemplation,  mean  little 
or  nothing ;  and  the  moditicatiou  of  the  prayer  by  the  court  did 
not  add  much  to  its  perspicuity.  As,  however,  the  case  is  to  be 
remanded  for  retrial,  because  of  other  defects  in  some  of  the 
instructions  given,  the  defects  suggested  in  the  first  prayer  may 
then  l>e  corrected. 

The  second  prayer  offered  by  the  plaintiff  was  properly  rejected. 
It  ignored  the  evidence  of  the  contributory  negligence  of  the  plain- 
tiff, and  based  the  right  of  the  plaintiff  to  recover  too  exclusively 
upon  what  was  supposed  to  be  the  original  negligence  of  tlie  de- 
fendant. It  failed  in  fact  to  direct  the  mind  of  the  jury  to  the  real 
question  in  the  case,  upon  which  the  right  to  recover  turned ;  that 
is,  the  negli^nce  of  the  plaintiff  himself,  and  the  failure  on  the 
part  of  the  defendant  to  use  reasonable  care  to  avoid  the  conse- 
quences of  such  negligence. 

In  granting  the  third  prayer  offered  by  the  defendant  we  think 
there  was  error.  By  that  prayer  the  Court  was  reqiiired  to  say  to 
the  jury,  that  if  the  plaintiff  was  drunk,  and  by  his  drunkenness  be 
had  deprived  himself  of  the  exercise  of  his  faculties,  and  that  he 
would  nave  been  enabled,  but  for  that  condirion,  to  have  avoided 
the  collision  and  prevented  the  injbry  complained  of,  tlie  plaintiff 
conld  not  recover,  ^' unless  the  jury  should  tind  that  the  defendant, 
by  its  agents,  was  guilty  of  wanton  or  wilful  neglect,  in  liot  stopping 
the  cars  after  the  plaintiff  was  discovered  on  the  track." 

This  is  manifestly  too  streng  a  proposition.     As  we  have  already 
stated,  it  was  the  duty  of  the  defendant,  upon  discovering  the  plain- 
tiff upon  the  track,  to  use  reasonable  care  and  diligence  to  avoid 
the  accident.     It  is  not  consistent  with  that  rnle  of  dntv  to  instruct 
the  jury  that  any  conduct  of  the  defendant's  servants  sliort  of 
wanton  or  wilful  neglect  of  duty  (as  those  terms  might  be  under- 
stood by  the  jury),  in  not  stopping  the  cars  after  discovering  the 
plaintiff  on  the  tnick,  would  be  justifiable;  and  such  proposition  is 
not  sanctioned,  we  think,  either  by  reason  or  authority.     As  before 
said,  if  the  defendant  discovera  the  negligence  of  the  plaintiff  in 
time,  by  the  use  of  ordinary  or  reasonable  care,  to  prevent  the  in- 
jury, and  fails  to  make  useof  sucli  care  for  the  purpose,  he  is  justly 
chargeable  with  reckless  injury.     But,  in  snch  case,  to  enable  the 
defendant  to  make  a  defence,  grounded  upon  the  negligence  of  the 
plaintiff,  he  must  show  that  he  nsed,  upon  discovering  the  negli- 
gence of  the  plaintiff,  reasonable  and  proper  care  to  avoid  the  con- 
sequences of  that  negligence.    Without  tliis  the  defence  cannot  be 
maintained. 

The  seventh  prayer  of  the  defendant,  which  was  granted,  is  too 
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general  in  its  terms,  and  fails  to  define  with  precision  the  relative 
<iutie8  of  the  parties,  with  reference  to  the  facts  of  the  case.  It 
would  seem,  moreover,  to  be  inconsistent  with  some  of  tlie  other 
pruposiiioiis  granted  bv  the  Court.  And  the  eighth  praver  of  the 
defendant,  also  granted,  is  defective  in  omitting  to  submit  to  the 
jury  the  question  as  to  the  exercise  of  care  an<i  diligence  on  the  pnrt 
of  the  defendant,  to  avoid  the  consequences  of  the  plaintiff's 
negligence. 

Uuder  ilie  local  law  for  Frederick  County,  where  this  case  wns 
tM^  ihis  Court  is  required  to  review  tlie  rulings  and  decisions  of 
the  Court  below  excepted  to  hj  the  appellee  as  well  as  those  ex- 
cepted to  bj  the  appellant.  (Code,  Pub.  L.  Law,  Art.  11,  bees. 
^1, 42.)  The  defendant  excepted  to  the  granting  of  the  pnivers  on 
the  part  of  the  plaintiff,  and  to  the  rejection  of  several  offered  by 
the  defendant. 

The  plaintiff's  third  prayer  which  was  granted,  we  think  ought 
toliave  been  rejected.  It  is  too  general  and  indefinite  to  be  a  safe 
guide  to  the  jnry  in  a  case  like  the  present.  It  failed  to  bring  to 
tiie  attention  of  the  jury  any  of  the  facts  in  relation  to  the  alleged 
oegligence  of  the  plaintiff,  except  only  the  facts  that  he  may  have 
keen  drank,  and  was  on  the  defendant's  road  south  of  the  crossing. 
As  the  prayer  concluded  to  the  right  of  the  plaintiff  to  recover,  all 
the  facts  available  to  the  defence  ought  to  have  been  submitted  to 
thejury. 

We  discover  no  valid  objection  to  either  the  first,  second,  fourth, 
fiftt,  fiixtlj  or  ninth  prayers  of  the  defendant,  and  think  they  ought 
tolia?ebeen  granted.  All  these  prayers,  except  the  ninth,  con- 
clude against  tlie  right  of  the  plaintiff  to  recover;  and  upon  the 
principles  we  have  stated,  each  of  these  prayers  (except  the  ninth) 
▼oold  seem  to  present  upon  the  facts  being  found  as  therein  stated, 
a  good  defence  to  the  action.  The  tenth  prayer  of  the  defendant 
ve  think  was  properly  rejected. 

The  questions  raised  in  the  defendant's  first  and  second  bills  of 
^xeeption  taken  to  the  admissibility  of  evidence,  have  not  been 
pne6«ed  in  argnmeut,  and  we  do  not  understand  that  those  excep- 
tions are  relied  on.  The  use  of  the  evidence  objected  to  is  limited 
^id  restricted  by  the  second  and  ninth  prayei*s  of  the  defendant, 
T^hicL  we  say  ought  to  have  been  granted. 

For  the  errors  in  the  nilings  excepted  to  by  the  plaintiff  the 
judviuent  must  be  reversed  and  a  new  trial  ordered. 

Judgment  reversed,  and  new  trial  awarded. 

Drunkennass  is  Evidence  of  Negligence  only.— Intoxication  does  not  con- 
Hitme  per  se  nifgligenee.  But  it  is  evidence  to  go  to  the  jury  from  which  they 
^^J  infer  negligence.  Cramer  v.  Burlington,  42  Iowa,  815;  Thorp  «.  Brook- 
S^^d.  saConn.  831;  Alger  e.  Lowell,  8  Allen,  402;  Burns  «.  EUm,  82  Wise. 
^05:  Stuart  v.  HatbiaBport,  48  Me.  477;  Healey  v.  New  York,  3  Hun  (N.  Y.), 
'^i  Robineon  «.  Pioche,  5  Cal.  560;  Baltimore,  etc.,  R.  Co.  v.  Boteier,  8S 
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Md.  568;  Southwestern  R  Co.  «.  Hankersoii,  61  Ga.  114;  Marquette,  E& 
O.  R.  Co.  «.  Handford,  89  Mich.  537;  Maguirev.  Middlesex  R.  Co.,  115  Mass. 
289;  Illinois,  etc.,  R.  Co.  «.  Cragin,  71  111.  177;  Illinois  Central  R  Co.e. 
Hutchinson,  47  III.  408;  O'Keefe  v.  Chicago,  R.  I.  &  P.  R.  Co.,  32  lows^ 
467;  Davis  v.  Oregon  <&  C.  R.  Co.,  8  Oregon,  172;  Meyer  «.  Pacific  R  Co.,  40 
Mo.  151;  Wbalen  v.  St.  Louis,  E.  C.  &  N.  R  Co.,  60  Mo.  323;  Bradley  v. 
Second  Ave.  R  Co.,  8  Daly,  289;  Button  «.  Hudson  River  R  Co.,  18  N.  Y. 
248;  Ditchett  v.  Spuyten  Duyvil  &  P.  M.  R  Co.,  5  Hun  (N.  Y.),  165. 

Proof  of  Drunkenness  only  Admissible  when  it  Contributed  to  Injury*^ 
Unless  the  drunkenuess  of  the  party  injured  actually  contributed  to  the  injury, 
the  fact  is  not  admissible  in  evidence  against  him.  Maguire  v.  Middlesex 
R  Co.,  115  Mass.  289;  Meyer «.  Pacific  R  Co.,  40  Mo.  151;  Davis  «.  Oregon 
&  Cal.  R  Co.,  8  Oregon,  172. 

Drunicen  Person  is  Bound  to  same  IMeasure  of  Care  as  Sober  Person  on 
Approaching  Crossing. — The  fact  that  a  persou  approaching  a  railroad  cross- 
ing is  intoxicated  does  not  excuse  him  from  taking  all  the  ordinary  precao* 
tions  required  of  sober  persons.  Toledo,  P.  &  W.  R  Co.  «.  Riley,  47  III.  614; 
Chicago,  R.  I.  &  P.  R  Co.  v.  Bell,  Adm'r,  70  111.  102;  Chicago  City  R  Go. 
«.  Lewis,  5  Bradw.  App.  (III.)  242. 

Duty  of  Company  as  to  Drunicen  Trespasserson  Tracict — When  intoxicated 
persons  place  tiiemselves  upon  a  railroad  track  and  being  in  such  a  condition 
that  they  are  unable  to  appreciate  or  escape  from  danger  are  run  over  by  a  pass- 
ing train,  they  will  ordinarily  be  held  to  have  been  guilty  of  such  contriba- 
tory  negligence  as  will  defeat  recovery.  The  company  will  not  be  held  liable 
unless  its  servants  have  been  guilty  of  wilful  or  gross  neglect  after  they  hsre 
become  aware  of  the  party^s  perilous  condition  and  position.  Illinois  Cen- 
tral R  Co.  o.  Hutchinson,  Adm*x,  47  III.  408;  O'Keefe  e.  Chicago,  R  L  &P. 
R  Co.,  82  Iowa,  467;  Whalen  t>.  St.  Louis,  K.  C.  &  N.  R  Co.,  ©0  Mo.  328; 
Button  V.  Hudson  River  R.  Co.,  18  N.  Y.  248;  Bradley  f>.  Second  Ave.  R  Co., 
8  Daly  (N.  Y.),  289;  Southwestern  R  Co.  v.  Hankerson,  61  Ga.  114;  Mir- 
quette,  H.  &  O.  R.  Co.  e.  Handford,  89  Mich.  587 ;  Houston  &  T.  C.  R  Co. 
e.  Sympkins,  54  Tex.  615;  s.  c,  6  Am.  &  Eng.  R  R  Cas.  11;  Dinwiddie, 
Adm'r,  v,  Louisville  &  N.  R  Co.,  9  Lea(Tenn.),  309;  s.  c,  15  Am.&  Eng.  R 
R  Cas.  483. 

Evidence  of  Drunkenness. — In  negligence  cases  evidence  as  to  the  ordiosry 
habits  of  the  party  injured  in  regard  to  the  use  of  intoxicating  liquors  is  not 
admissible  in  evidence  to  prove  negligence  on  his  part  or  for  any  other  purpose. 
Chicago,  R  L  &  P.  R  Co.  «.  Bell,  Adm*r,  70  Hi.  102;  Baltimore  &  Ohio  R 
Co.  «.  Boteler,  88  Md.  568;  Warner  c.  New  York  Central  R  Co^  44  N.  Y. 
465;  Philadelphia  City  Pass.  R  Co.  v,  Henrice,  92  Pa.  St.  431.  Nor  can 
drunkenness  be  proved  by  the  declarations  of  a  third  party.  Lake  Erie  & 
W.  R  Co.  e.  Zomnger,  15  Am.  &  Eng.  R  R  Cas.  871. 


Pennsylvania  R.  R.  Co.  , 

V. 

State  of  Maryland  to  Use  of  MoOi&b  et  aL 

(61  Maryland  Reports^  108.) 

A  pedestrian  in  a  city  approached  a  railroad  crossing,  the  view  of  wbicb 
was  obstructed,  on  a  rainy  day,  holding  an  umbrella  over  his  heid  snd 
shoulders.     He  failed  to  stop,  look,  and  listen,  but  walked  directly  upon  the 


CROSSINGS — OONTEIBUTOKY  NEGLIOSNCE.  327 

tnck,  where  he  was  killed  by  a  passing  train.  Held,  that  he  had  been  guilty 
of  80cb  contributory* negligence  as  to  preclude  recovery  for  his  death;  not- 
withstanding the  fact  that  the  railroad  company  was  guilty  of  negligence  in 
aeyerai  respects. 

Ferdinand  Williams  and  William  Walsh  for  the  appellant, 
William  M.  Price  and  Henry  Kjd  Douglas  for  the  appellee. 

Ykllott,  J. — This  action  was  instituted  for  the  benefit  of  the 

Suitable  plaintiflEs,  the  widow  and  children  of  Arthur  McGirr, 
10  was  killed  on  the  27th  day  of  September,  1882,  at  the  inter- 
Bectioij  of  the  Pennsylvania  R.  R.  with  Valley  Street,  in  the  city 
of  Cumberland  ;  the  declaration  averring  that  the  defendant's  loco- 
motive, impelled  at  an  unlawful  rate  of  speed  through  a  populous 
part  of  the  town,  was  negligently  and  recklessly  driven  against  the 
deceased,  as  he  was  lawfully  and  properly  proceeding  across  the 
track  of  the  railway  to  his  place  of  business ;  thus  crushing  and 
instantly  killing  him  by  the  collision.  The  ground  of  defence  is 
comributory  negligence  on  the  part  of  the  deceased. 

The  testimony,  presented  by  the  record,  discloses  the  fact  that 
the  deceased,  at  tlie  time  of  the  fatal  occurrence,  was  passing  along 
Valley  Street  from  his  residence  to  his  place  of  business,  protected 
from  the  rain,  which  was  falling,  by  an  umbrella  extended  over 
his  head  and  slioulders ;  and  that,  at  the  instant  when  he  was  about 
to  cross  the  track  of  the  railroad,  he  was  crushed  and  killed  by  an 
engine  operated  by  the  agents  of  the  defendant.     The  section  of 
the  city  surrounding  the  scene  of  the  collision  is  compactly  built, 
and  the  street,  along  which  the  deceased  was  walking,  is  a  fre- 
quented thoronghfare.      The  track  of  the  defendant's  road  runs 
parallel  with,  and  in  close  proximity  to,  that  of  the  Cumberland 
A  Pennsylvania  R.  R. ;  and  at  the  locality,  where  the  tracks  of 
the  roads  are  carried  across  the  line  of  the  street,  a  flagman,  in  the 
efnploy  of  the  defendant,  had  his  appointed  station,  and  it  was  his 
especial  duty  to  designate  by  signal  the  approach  of  the  trains 
running  over  tlie  rails  of  the  road.     The  eviaence  adduced  by  the 
pLiintiff  tends  to  prove  the  absence  of  this  watchman  when  the 
collision  occurred  ;  while  that  of  the  defendant  shows  that  he  was 
near  liis  own  house,  but  at  some  distance  from  the  crossing.     It  is 
apparent  that  the  usual  intimation  of  danger  was  not  given,  and 
tiie  watchman's  statement  that  he  called  to  the  deceased  is  in  con- 
flict witli  the  countervailing  testimony  of  a  witness,  who  says,  that 
at  the  moment  of  the  fatal  catastrophe,  she  saw  him  coming  from 
the  garden  adjacent  to  his  house.     This  fact,  as  well  as  that  in  re- 
hition  to  the  alleged  intoxication  of  the  deceased,  is  involved  in 
obscurity  by  the  doubts  created  by  contradictory  testimony. 

Tiie  evidence  shows  that  on  both  sides  of  the  street,  along  which 
the  deceased  was  walking,  were  houses,  and  from  the  house  in  con- 
tiguity to  the  track,  on  the  side  proximate  to  the  approaching 


S2S    PENNSYLVANIA   R.   B.   CO.   V.   STATE  OF  XAKYLAND. 

train,  was  a  fence  which  partially  obstructed  the  view,  and  ex- 
tended to  a  point  ahnost  in  immediate  contact  with  the  exterior 
line  of  the  road ;  tliere  being  an  intervening  space  of  only  a  few 
feet  between  the  rail  of  the  road  and  the  extremity  of  tlie  fence. 
There  is  evidence  tending  to  show  that  at  the  place  where  the  rail- 
road has  been  constructed  over  the  street  its  track  is  nearly  liidden 
from  view  at  all  points  below  the  house  in  which  the  watchman 
lives.  There  is  evidence  that  the  whistle  was  sounded  and  the 
bell  rung  as  the  train  approached  tlie  crossing ;  the  engineer  say- 
ing  that  he  saw  the  deceased  when  the  locomotive  was  within 
eighty  or  one  hundred  feet  of  that  point,  and  indicated  the  dan^r 
by  sounding  the  whistle.  This  testimony  is  in  apparent  conflict 
with  that  of  witnesses,  who  say  that  they  heard  no  whistle  sounded 
after  the  train  passed  a  point  near  the  cotton  factory,  situate  at  a 
distance  of  several  hundred  yards  from  the  crossing.  An  ordinance 
of  the  city  of  Cumberland,  offered  in  evidence,  prohibits  a  rate 
of  speed  exceeding  six  miles  an  hour  within  the  corporate  limits. 
The  engineer  admits  that  the  rate  of  speed  was  beyond  the  maxi* 
mum  designated  by  the  ordinance,  and  other  witnesses  estimate 
the  rapidity  of  the  running  to  have  been  twenty  miles  an  hour. 
It  is  proved  by  the  plaintiff  and  admitted  by  the  engineer  on 
cross-examination,  that  immediately  anterior  to  the  occurrence  of 
the  accident,  the  engine  had  been  aetached  fi*om  its  train  for  the 
purpose  of  making  a  "i-unning  switch,"  which  was  a  mode  by 
which  the  cars,  conveying  the  passengers  and  impelled  by  their 
own  momentum,  in  the  rear  of  the  locomotive,  were  to  be  thrown 
upon  a  diverging  track  at  a  point  some .  distance  beyond  the 
crossing. 

The  first  question  to  be  determined  is  that  which  is  presented 
by  the  exception  of  the  defendant  to  the  rejection  of  its  first^ 
second,  and  third  pravers.  These  prayera  are  based  upon  the 
assumption  of  the  legal  insufficiency  of  the  plaintiff^s  evidence  to 
support  the  action.  The  granting  of  these  prayers  by  the  court 
would  have  ended  the  controversy;  and  its  refusal  to  give  the  * 
instructions  asked  for  presents  an  important  question  for  deter- 
mination. 

In  actions  of  this  nature  when  the  questions  of  fact  are  nnmer« 
ous,  and  many  of  them  obscured  by  contradictory  testimony,  and 
thus  involved  in  doubt,  courts  have  never  shown  any  disposition  to 
ignore  the  legal  maxim,  ad  qnestiones  facti  respondent  jui-atores. 
On  the  other  hand,  when  there  is  some  prominent  fact  in  the 
cause,  clearly  ascertained,  and  conclusively  demonstrating  that  the 
injury  complained  of  was  directly  and  proximately  produced  by 
the  negligence  of  the  injured  party,  it  is  the  duty  of  the  court  to 
instruct  the  jury  that  there  can  be  no  recoveiy  in  the  action. 

In  39  Md.  449,  it  is  said  that  ''cases  may  and  sometimes  do 
occur,  in  which  the  uncontradicted  evidence  prores  such  a  glaring 
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act  of  carelessness  on  the  part  of  tlie  plaintiff  as  to  amount  in  law 
to  contributory  negligence,  and  in  such  it  is  the  duty  of  the  court, 
when  requested,  to  decide  tlie  question  without  the  intervention  of 
the  jury.  But  in  no  case  ought  tlie  court  to  take  the  question  of 
negligence  from  the  jury  unless  the  conduct  of  the  plaintiff,  relied 
on  as  amounting  in  law  to  contributory  negligence,  is  established 
by  clear  and  uncontradicted  evidence."  McMahon  v.  North.  Cent. 
Ky.  Co,  39  Md.  449. 

In  29  Md.  438,  it  is  said  that  "Negligence  is  a  relative  term, 
and  in  cases  of  the  character  now  before  us,  it  is  very  much  de- 
pendent upon  the  particular  facts  and  circumstances  of  each  case 
that  occurs.  What  may  be  gross  negligence  in  one  case,  may  not 
be  so  in  the  light  of  the  particular  facts  of  another;  and  ordinary 
care  in  one  state  of  case  may  be  very  gross  negligence  in  another 
and  a  different  case." 

'*  The  general  rule  is  tiiat  negligence  is  a  question  for  the  jui'y  to 
decide  upon  all  the  facts  and  circumstances  of  each  case."  Pitts- 
burg &  C.  R.  R.  Co.  V.  Andrews,  39  Md.  343. 

"Negligence  is  the  absence  of  care  according  to  the  circum- 
stances, and  is  always  a  question  for  the  jury  where  there  is 
reasonable  doubt  as  to  the  facts,  or  as  to  the  inferences  to  be  drawn 
from  them."     P.  &  R.  Co.  v.  Killip,  88  Penn.  St.  412. 

The  determination  of  the  question,  presented  in  the  cases  just 
cited,  necessitated  the  application  of  a  principle  which  cannot  be  suc- 
cessfully controverted.  As  it  is  an  ethical  proposition,  which  carries 
with  it  an  axiomatic  force  and  cogency,  tliat  there  can  be  no 
recognition  of  an  abstract  right  or  wrong,  it  is  appai-antly  impos- 
sible to  predicate  negligence  of  anv  pai1;icnlar  act,  until  the  relation, 
in  which  it  stands  to  its  surronndmgs,  has  l)ecn  clearly  ascertained, 
and  is  fully  comprehended.  When  a  question  of  this  nature  is 
presented  for  solution  in  a  judicial  investigiition  the  attendant 
facts  and  circumstances  are  to  be  sought  for'  and  discovered.  If 
the  circumstances,  accompanying  and  characterizing  the  act,  are  re- 
moved from  controversy  oy  concession,  or  by  the  absence  of  con- 
tradiction, the  calm  scrutiny  and  acumen  of  a  learned  bench  can 
readily  reach  the  proper  conclusions  without  the  intervention  and 
aid  of  a  jury.  But  if  the  evidence  in  the  cause  is  antagonistic 
and  contradictory,  and  the  facts  and  circumstances  are  obscured  l>v 
a  cloud  of  doubt,  or  even  if  the  facts  are  ascertained,  but  sound 
and  rational  minds  might  deduce  diverse  conclusions  from  them,  the 
case  is  clearly  not  one  for  the  determination  of  the  court.  A  trial 
of  facts  has  become  necessary,  and  the  organic  principles  of  our 
system  of  jurispinidence  have  devolved  this  important  duty  upon 
the  jury,  enlightened  by  the  instructions  of  the  court  in  relation 
to  the  legal  principles  applicable  to  the  particular  facts  elicited, 
while  analyzing  the  mass  of  evidence  presented  for  their  consideiu- 
tion,  and  dealing  with  the  question  of  credibility. 
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In  the  ar^roent  of  this  canse  the  oonnsel  for  the  plaintiff,  with 
a  zeal  and  eloquence  always  commendable  when  exerted  in  support 
of  a  client's  claim  to  legal  redress  for  alleged  injuries,  have 
earnestly  contended  that,  ii  the  Circuit  Court  had  granted  the  first 
three  prayers  of  the  defendant,  it  would  have  excluded  from  the 
consideration  of  the  jury  a  mass  of  evidence  tending  to  prove  gross 
negligence  on  the  part  of  the  agents  of  the  company  in  charge  of 
the  train  which  crushed  and  killed  the  deceased.  They  strenuously 
urged  that  it  was  impossible  to  perceive  negligence  on  the  part  of 
the  deceased  unless,  under  the  circumstances,  he  could  have  seen  or 
heard  the  approaching  engine  in  time  to  avoid  tlie  collision  ;  and 
that^  on  this  point,  the  evidence  was  conflicting,  and  therefore 
clearly  presented  a  question  proper  for  the  determination  of  a 
jury.  With  much  cogency  of  argumentation  it  was  contended 
that  there  was  no  conflict  of  testimony  in  relation  to  the  fact  that 
the  tniin  was  being  impelled  at  an  unlawful  rate  of  speed,  nor  that 
the  care  had  been  uncoupled  and  ^qtg  rapidly  running  by  their 
own  momentum  in  the  rear  of  the  engine ;  and  that  thus  it  might 
become  apparent,  to  intelligent  juroi*8,  that  if  the  engineer  had 
arrested  the  progress  of  the  locomotive  when  he  saw  the  deceased, 
the  ti*ain  of  cars  would  have  collided  with  disastrous  consequences. 
It  was  further  urged  that  the  statement  of  the  engineer,  that  he 
saw  the  deceased  when  the  locomotive  was  at  a  distance  of  about 
eighty  or  one  hundred  feet  from  the  crossing,  was  suggestive  of  the 
inquiry,  whether  he  had  not  then,  by  the  unlawful  rate  of  speed  at 
which  he  was  running,  and  by  having  uncoupled  the  train  of  cars, 
rendered  it  impossible  for  him  to  have  stopped  the  engine  and 
prevented  the  collision  which  caused  the  fatal  catastrophe ;  and  that 
this  was  manifestly  a  question  for  the  consideration  of  a  jury.  It 
was  asserted  that  the  very  act  of  making  what  is  termed  a  **  run- 
ning switch"  at  a  point  in  juxtaposition  to  a  public  crossing  had 
been  declared  by  judicial  authority  to  be  an  act  indicating  the  most 
culpalile  recklessness;  and  in  support  of  this  assertion  a  case,  in 32 
N.  Y.  600  (Brown  v.  N.  Y.  C.  K),  was  cited,  in  which  the  learned 
Judge,  who  delivered  the  opinion,  said  : 

"  The  act  of  making  a  running  switch,  to  cut  out  of  a  long  train 
a  car  to  be  left,  and  to  bring  the  remaining  portion  of  the  train  to- 
gether while  running  at  a  rapid  rate,  evidently  requires  a  good  de- 
gree of  care  and  skill ;  and  if  it  is  done  over  any  public  crossing, 
it  must  expose  passers-by  to  more  than  ordinary  danger.  I  am  at 
a  loss  to  see  how  the  defendant  could  justify  the  selection  of  such 
a  place  for  the  performance  of  what,  under  the  circumstances,  ap- 
pears to  me  to  be  so  dangerous  an  act ;  and  more  particularly  to  see 
any  ground  on  which  a  court  could  adjudge,  as  matter  of  law, 
that  it  was  safe  and  proper,  in  such  a  locality,  to  make  a  running 
switch,  whereby  one  train  is  detached  into  three  parts,  the  two  last 
propelled  by  their  own  momentum  at  a  rapid  rate,  over  a  much 
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frequented  thoronghfare,  without  signal  or  warning  of  any  kind. 
Id  mv  judgment  it  was  gross  negligence,  for  which  I  should 
hesitate  to  say  the  company  could  not  be  held  to  a  criminal  respon- 
ability." 

In  opposition  to  the  instructions  invoked  by  the  defendant,  it 
was  further  urged  that  it  was  in  evidence  that  the  train  was  rnn- 
ning  at  the  rate  of  twenty  miles  an  hour,  which  fact  would  be,  to 
the  minds  of  intelligent  juroi-s,  suggestive  of  the  hypotliesis  that 
had  it  been  moving  at  the  maximum  speed,  designated  as  lawful  by 
the  ordinance  of  the  city,  the  ordinary  gait  of  the  deceased  in 
walking  might  have  carried  him  over  the  crossing  and  beyond  the 
ininiinence  of  danger.  And  when  he  heard  the  whistle  sounded, 
it  might  be  asked,  had  he  not  reason  to  assume  that  the  engineer 
was  acting  in  conformity  with  legal  obligations,  and  that,  by  walk- 
ing at  one  half  the  speed  prescribed  by  the  ordinance  for  the  run- 
ning of  the  trains,  he  could  cross  the  track  without  perilous  ex- 
poenre?  And  having  been  accustomed  to  see  a  flagman  at  his  post^ 
and  giving  intimations  of  approaching  trains  by  the  appointed 
signal,  might  not  his  absence  have  induced  him  to  suppose  that 
there  was  no  cause  for  apprehension  ?  This  reasoning  was  siip- 
ported  by  a  citation  from  56  N.  Y.  543  (Kessenger  v.  N.  T.  &  K. 
K  R.  Co.),  where  the  court  said  that, 

'^Although  it  is  not  negligent  for  a  railroad  company  to  omit  to 
keep  a  fl;igman,  yet  if  one  is  employed  at  a  particular  crossing,  hi& 
neglect  to  perform  the  usual  and  ordinary  functions  of  the  plac& 
may  be  sufficient  to  charge  the  company." 

It  has  been  deemed  proper  to  thus  notice  the  able  argument  of 
the  plaintiff's  counsel  in  order  that  the  ground  which  forms  the 
basis  of  this  opinion  may  be  fully  disclosed.  No  justification  of 
tiie  reckless  conduct  of  the  defendant  is  intended.  On  the  con- 
trary, that  conduct  must  be  characterized  as  exhibiting  the  grossest 
Diligence,  which,  under  other  circumstances,  might  have  devolved 
on  the  company  a  fearful  responsibility.  If  at  the  moment  when 
the  engineer,  by  uncoupling  tne  cars,  had  rendered  it  impossible  to 
stop  the  train  as  he  approached  the  crossing,  a  procession  of  people^ 
as  often  occurs  in  towns  and  cities,  had  been  moving  along  that 
freqnented  thoroughfare,  those  in  front  being  impelled  onward  by 
the  momentum  imparted  by  the  multitude  in  the  rear,  and  thus, 
deprived  of  the  volition  necessary  to  control  their  movements^ 
carried  on  the  crossing,  a  frightful  calamity,  resulting  in  the  de« 
strnction  of  many  lives,  might  have  been  the  direct  and  proximate 
consequence  of  the  recklessness  of  the  defendant's  agents.  This  is 
unlike  the  case  of  a  person  attempting  to  cross  the  track  of  a  rail- 
road at  a  point  where  no  public  crossing  has  been  established,  and 
where  the  individual,  having  no  right  to  cross,  takes  upon  himself 
the  hazard  of  the  attempt.  In  such  cases,  as  has  been  repeatedly 
said,  the  track  itself  is  a  warning  of  danger,  and  no  other  iutima* 
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SuTTEB  Street  B.  B.  Co. 

(Adwmee  Chue^  Oa^wmia,    December  15,  1884.) 

In  an  action  against  a  street  railroad  company  for  killing  a  child  of  very 
tender  years,  as  it  was  attempting  to  cross  the  street,  the  verdict  must  be  for 
the  defendant,  unless  the  evidence  e^ablishes  that  the  death  of  the  ciiild 
V88  caused  by  want  of  ordinary  care  on  the  part  of  the  agent  of  the  company 
ia  the  management  of  the  car,  and  that  the  person  having  care  of  the  child 
took  all  proper  precaution  for  its  safety. 

Appeal  from  a  judgment  of  the  superior  court  for  the  citj  and 
oonnty  of  San  Francisco,  entered  in  favor  of  the^laintiflF,  and  from 
tn  oraer  denying  the  defendant  a  new  trial.  The  opinion  statea 
the  facts. 

Freidenrich  &  Ackerman  for  the  appellant. 

Pillsbnry  &  Titus  for  the  respondent. 

Boss,  J. — Between  two  and  three  o'clock  of  the  afternoon  of  Sun- 
day, November  7, 1880,  an  infant  child  of  the  plaintiflF,  aged  two 
years  and  seventeen  days,  was  run  over  on  Larkin  Street,  in  the 
city  and  county  of  San  Francisco,  by  a  dummy  engine  of  the  de- 
fendant, and  so  injured  that  death  resulted  from  the  injuries  with* 
in  a  few  days.  The  action  is  by  the  father  for  damages  for  the 
loss  of  his  child.  The  points  made  on  appeal  relate  only  to  the 
giving  and  refusal  to  give  certain  instructions  to  the  jury  by  the 
coort  below. 

The  parents  of  the  child,  with  whom  lived  also  the  mother  of 
ibe  plaintiff,  resided  on  Larkin  Street.    In  rear  of  the  residence 
was  a  yard  inclosed  by  a  fence,  from  wliich  a  door  opened  into  an 
alleyway  leading  to  Larkin  Street,  the  door  being  kept  closed.    The 
child  was  accustomed  to  play  in  the  yard,  and  the  testimony  in  the 
case  shows  that  he  was  never  permitted  to  go  upon  the  street 
or  sidewalk  unattended.    In  the  afternoon  in  question  the  father 
and  mother  went  out  for  a  walk,  leavitig  the  child  in  charge  of  his 
grandmother,  who  was  engaged  in  the  kitchen,  from  whicii  a  door 
and  window  afforded  an  outlook  upon  the  yard.    By  some  means 
not  appearing,  the  door  leading  from  the  yard  to  the  alleyway  be- 
came nnfastened  and  the  child  scaped  through  it  into  the  alley- 
way and   thence  to  Larkin  Street,  and  in  attempting  to  cross  the 
street,  was  mn  over  by  the  dummy  of  the  defendant. 
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but  that  she  was  in  the  exercise  of  ordinary  care  at  the  time  of  the  accident^ 
and,  if  this  is  not  shown,  it  is  immaterial  that  she  was  rightfully  upon  the 
defendant's  grounds  at  the  time. 

Champlin,  J. — This  action  was  brought  to  recover  damages  for 
personal  injuries  received  by  plaintiflF  in  attempting  to  cross  de- 
fendant's railroad,  and  while  so  doing  being  run  against  by  defend- 
ant's engine.  It  appears  from  the  plaintiffs  testimony  that,  on  the 
eighteenth  day  of  July,  1883,  she  was  injured  by  defendant's 
engine  while  crossing  the  company's  track  from  the  shmghter- 
honse  of  Hammond  &  Stand ish,  near  the  Twentieth  Street  cross- 
ing. At  this  point  defendant's  ti-acks  run  nearly  east  and  west. 
There  were  six  tracks  which  passed  the  point  where  plaintiff  was 
injured,  and  a  track  leading  to  an  ice-house  225  feet  west  of 
Twentieth  Street.  Tlie  other  six  tracks  are  thns  described  :  Com- 
mencing on  tlie  south,  the  first  track  is  called  No.  11;  the  next 
are  called  the  south  and  north  main  tracks;  north  of  these  the 
tracks  are  numbered  1,  2,  and  3.  The  main  tracks  were  used  for 
all  passenger  trains  and  freight  business,  and  for  the  general  work- 
ing tracks  to  get  in  and  out  of  the  yard.  At  that  time,  defendants 
ran  in  and  out  over  the  main  tracks  about  60  passenger  trains 
daily,  and  an  equal  number  of  passenger  trains  for  light  bnsiness, 
and  also  about  18  switch-engines  constantly  running  in  and  out. 
The  yard  was  being  used  at  that  time  by  the  Micliigan  Central 
mainline;  the  Detroit,  Lansing  &  Northern;  the  Grand  Trunk; 
the  Flint  ife  Pere  Marquette;  the  Detroit  &  Bay  City;  and  the 
Canada  Southern  railroads.  At  the  Twentieth  Street  crossing  de- 
fendant had  a  flagman,  and  sign-boards  on  the  corner,  containing 
tlie  words:  "No  thoroughfare.  The  public  are  warned  against 
walking  on  these  tracks."  Engines  going  east  into  the  city  for  a 
train  would  run  backwards,  and  switch-engines  running  one  way 
would  go  backward,  and  the  other  way  forwai-d. 

The  plaintiff  was  sworn  as  a  witness  in  her  own  behalf,  and 
testified  that  her  husband  was  employed  by  the  defendant  on  the 
north  side  of  the  tracks  described  above,  and  that  she  had  been  ao- 
cnstomed  to  carrying  her  husband's  dinner  to  him,  and  in  doing 
ao  she  went  up  by  the  slaughter-house,  westj  and  then  went  across 
the  tracks  to  the  company's  yards  north  of  the  railroad,  between 
Twentieth  and  Foundry  streets;  that  her  husband  had  been  em- 
ployed by  defendant  for  three  months ;  that  she  always  went  the 
same  way ;  that  she  was  standing  upon  the  south  side  of  the  track 
upon  which  the  engine  was  running  when  she  was  struck;  that 
there  were  cars  ahead  of  her,  and  before  she  stepped  out  from  be- 
hind these  cars  she  stopped  and  looked,  and  listened,  but  did  not 
flee  nor  hear  anything;  that  she  could  not  see  up  the  track  far  on 
account  of  the  cara.  On  cross-examination  she  testified  that  she 
did  not  know,  but  she  guessed  she  saw  a  sign  painted  in  English 
on  the  comer  of  Twentieth  Street,  forbidding  people  to  go  on  the 
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jnred.  The  plain  fifTs  tefttiinbn j  also  showed  that,  <m  acooimt  of  a 
ctrre  in  the  track  io  the  we6t  of  where  the  accident  ba^^ned,  a 
peraoQ  emerging  from  behind  cars  on  track  No.  1,  on  the  sonth 
side  of  the  main  track,  could  see  bat  a  short  distance  in  that  direc- 
tion. 

The  foregoing  comprised  snb&tantiallj  all  the  testitnonj^  relating 
to  the  manner  ra  ^hich  the  accident  happened.  It  appears  tery 
plain  that  die  plaintiff,  by  her  own  neghgence,  contributed  to  the 
iDJary.  She  Yoluntarilj  went  into  a  place  of  great  danger,  of 
wuich  she  was  fully  aware^*  She  says  she  was  hit  upon  the  rl^ht 
shoulder  as  she  attempted  to  cross  from  the  south  to  the  north  side 
of  the  tracks  by  an  engine  backing  from  the  west,  along  the  south 
main  track.  If  this  was  so  she  must  have  been  facing  the  engirie 
at  the  time,  and  must  have  seen  it  approaching,  uiiless  she  was 
guilty  of  the  utmost  heedlessness.  Yet  she  says  she  did  not  Seti 
tlie  engine  coming.  It  appears  from  her  statement  that  she  stepped 
from  behind  the  car  on  ti*ack  No.  1,  directly  in  front  of  the  pass- 
ing engine,  or  so  near  to  it  as  to  be  struck  by  it.  It  does  not  help 
the  plaintiff's  case  to  show  that  she  was  rightfully  on  the  defena- 
ant's  grounds,  or  that  defendant  was  guilty  of  negligence  in  not 
ringing  the  engine  bell,-  or  in  rnnning  at  a  rate  of  speed  prohibited 
by  ordinauce,  if  the  plaintiff's  negligence  contributed  to  the  injury: 
It  was  incumbent  upon  the  plaintiff  not  only  to  show  that  the 
defendant  was  negligent,  but  that  she  was  in  the  exercise  of  ordin- 
ary care.  The  testimony  is  conclusive  against  the  plaintiff  that 
she  was  not  in  the  exercise  of  ordinary  care. 

It  follows  that  the  judge  of  the  superior  court  committed  no 
error  in  directing  a  verdict  for  defendant,  and  the  judgment  is 
affirmed. 


Baltdcobb  Ain>  Ohio  B.  B.  Oa 

HOBBS. 

(AdMne$  Oom^  Maryland.     1884.) 

Hie  plftiDtiiZ,  who  was  familiar  with  a  railway  crofltlDg,  drove  rapldlj 
towards  It  at  a  time  when  be  knew  an  express  tndn  was  due.  The  view  was 
ohatmcted  at  the  crosaiDg  so  that  a  train  on  the  road  could  not  be  seen  bv 
the  pluntiff  until  he  reached  it,  and  even  then  but  a  short  distance  off. 
The  flagman  came  out  as  he  approached,  held  up  his  hands,  and  warned 
him  not  to  come  on ;  but  plaintiff  testified  that  he  aid  not  hear  what  he  said. 
He  did  not  atop  on  appoaching  the  track,  but  merely  slackened  his  speed 
and  then  drove  on.  The  express  train  passed  at  high  speed  and  without 
aoanding  anj  signal  just  as  plaintiff  was  passing,  struck  the  hind  wheels  of 
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his  wagoD,  and  threw  him  out,  inflicting  injuries.  In  a  suit  to  recoTer  for 
such  injuries,  Md,  that  the  plaintiff  had  been  guilty  of  contributory  n^li- 
gence  per  m,  and  that  a  verdict  should  have  been  ordered  for  defendant  and 
judgment  entered  thereon. 

The  opinioiwBtates  the  facts. 
John  K.  Cowen  for  the  plaintifi  in  error. 
John  T.  Yellott,  B.  R  Boarman,  and  John  K.  Scott  for  defend- 
ant in  error. 

Stone,  J.-^This  was  an  action  bronght  by  the  appellee  to  re- 
cover damages  for.  the  alleged  negligence  of  the  appellant  by  which 
the  appellee  was  injured, 

A  turnpike  road  crosses  the  tracks  of  the  railroad  at  right  angles 
on  the  outskirts  of  the  village  of  Elkridge,  and  it  was  at  the  point  of 
intersection  that  the  accident  occurred.  The  appellee  was  driving 
in  a  wagon  across  the  tracks  of  the  appellant  when  the  hindpart 
of  the  wagon  was  struck  by  an  express  train  running  from  Wash- 
ington to  Baltimore  and  the  appellee  injured.  The  verdict  and 
judgment  was  for  the  appellee,  and  the  railroad  has  brought  the 
case  here  for  review. 

The  appellant  asked  the  court  below  to  take  the  case  from  the 
jury  because  there  was  no  legally  sufficient  evidence  of  negligence 
on  the  part  of  the  appellant,  and  if  there  was,  that  the  negligence 
of  the  appellee  contributed  directly  to  the  injury. 

This  would  be  the  practical  effect  of  the  appellant's  seventh  and 
eighth  prayers.  These  prayers  the  court  rejected,  and  the  cor- 
rectness of  that  ruling  we  will  first  consider. 

Courts  are  always  reluctant  to  withdraw  a  case  from  the  consid- 
eration of  a  jury,  and  before  they  will  do  so  they  must  assume  the 
absolute  verity  of  the  whole  evidence  offered  by  the  plaintiff. 
Looking  exclusively  to  his  side  of  the  case  they  must  assume 
every  fact  to  which  his  evidence  is  given  as  established,  however 
great  may  be  the  preponderance  of  the  proof  on  the  other  side 
against  it.     To  weigh  conflicting  evidence  is  the  province  of  the 
jury  and  not  of  the  court.    But  it  is  the  duty  of  the  court,  when 
applied  to  for  that  purpose,  to  determine  upon  the  legal  sufficiency 
of  the  evidence,  and  it  upon  the  assumption  that  tne  whole  evi- 
dence of  the  plaintiff  is  true  he  has  shown  no  case  to  entitle  him 
to  a  verdict,  it  is  the  duty  of  the  court  to  say  so.    In  all  actions 
the  burden  of  proof  is  upon  the  plaintiff,  and  a  case  like  the  pres- 
ent is  no  exception  to  that  rule.     In  an  action  for  injuries  the  re- 
sult of  negligence,  when  the  plaintiff  has  proved  the  negligence  of 
the  defendant,  and  the  injury  resulting  therefrom,  he  has  estab- 
lished B,prirna/acie  case.     But  it  has  been  too  firmly  settled  to  be 
now  even  questioned  that  although  the  defendant  may  have  been 
guilty  of  negligence,  yet  if  the  plaintiff  himself  was  alec  gnilty  of 
negligence  tnat  contributed  directly  to  the  accident  he  cajimot  le- 
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^ver.  The  proof  of  this  contributory  nefi^liffence  may  and  gen- 
erally does  come  from  the  defendant.  But  if  the  facts  couBtituting 
eontribntoiT  negligence  are  interwoven  and  mixed  with  the  other 
fiictB  offerea  in  evidence  by  the  plaintiff,  it  is  the  duty  of  the  court 
to  consider  whether  such  racts,  so  offered  in  evidence  by  plaintiff, 
do  make  such  a  case  of  contributoiy  negligence  as  to  debar  a  re- 
covery. 

In  the  case  before  us  some  evidence  was  offered  by  the  plaintiff 
of  n^ligence  on  the  part  of  the  defendant  in  not  blowing  the 
whistle  or  ringing  the  bell  as  the  train  approached  the  crossing. 
The  question,  uierefore,  is  narrowed  down  to  this,  whether  the  tes- 
timony offered  by  the  plaintiff  himself  shows  that  by  his  own  neg- 
ligence he  directly  contributed  to  the  accident ;  for  if  so  he  is  not 
entitled  to  recover.  To  determine  this  question  a  reference  to  the 
leading  facts  shown  by  the  plaintiff  becomes  necessary. 

It  is  shown  by  the  plaintiff  that  he  is  about  twenty  years  of  age, 

and  had  lived  all  his  life  within  a  mile  of  the  crossing  where  me 

accident  occurred.    That  he  was  familiar  with  the  crossing,  and 

had  often  crossed  there ;  that  he  left  home  on  the  morning  of  the 

accident  in  order  to  take  the  express  train  at  the  Selay  House, 

which  is  half  a  mUe  or  more  beyond  the  crossing,  and  that  in  order 

to  do  so  he  had  to  cross  the  tracks  of  defendant  by  the  turnpike  at 

Elkridge :  that  the  train  that  the  plaintiff  desired  to  catch  did  not 

atop  at  fllkridge,  but  did  stop  at  the  Eelay ;  that  the  plaintiff  also 

knew  that  the  train  was  due  at  the  Eelay  somewhere  between  five 

and  ten  minutes  of  eleven  o'clock  a.m.  ;  that  the  plaintiff  was  trav- 

elliDg  in  a  wagon  drawn  by  one  horse,  and  that  there  were  two 

other  persons  in  the  waf  on  beside  himself ;  that  when  they  were 

about  two  hundred  yaras  from  the  crossing  the  plaintiff  and  his 

oompanion  Kinsmore  compared  watches,  and  found  it  was  then  ten 

or  eleven  minutes  of  eleven ;  that  owing  to  obstructions  the  plaintiff 

could  not  see  the  track  until  he  reached  the  crossing,  and  that  then 

he  could  see  for  about  one  hundred  yards  toward  the  west,  whence 

the  train  was  coming ;  that  as  he  approached  the  crossing  he  did 

not  stop,  but  slackened  his  speed  for  a  few  seconds  to  listen ;  that 

he  did  not  see  the  train,  did  not  hear  it,  and  heard  no  bell  or 

whistle,  and  did  not  see  the  flagman  until  his  horse  was  on  the 

track  ;  that  after  he  slacked  up  he  drove  on  and  upon  the  track  at 

the  rate  of  four  or  five  miles  an  hour;  that  he  could  have  seen  the 

fia^man  three  hundred  vards  from  the  crossing ;  that  when  he  did 

aee  iJbe  flagman  he  had  his  hands  raised,  but  he  did  not  xmderstand 

what  he  said. 

Kinsmore,  one  of  the  plaintiff's  witnesses,  says  that  the  flaCTian 
called  out  three  times  for  them  to  stop ;  that  as  he  approached  the 
cToeeing,  as  he  did  not  see  the  flagman  nor  the  train,he  thought  he 
had  better  hurry  up  and  cross ;  that  he  did  not  see  the  train  until 
it  waa  thirty  of  forty  feet  from  the  passenger  room,  which  is 
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It  will  be  obeerred  that  while  the  court  do6«  iK>t  in  thai  ca^e  lay 
down  as  an  unqualified  rule  that  the  traveller  must  in  uil  oaaes 
actually  stop  to  lock  and  Ksten,  the  court  does  hold  that  he  must 
at  least  look  and  listen,  and  that  his  failure  to  do  so  is  negligence 
per  ie.  In  this  case  the  first  and  one  of  the  most  important  facts 
to  be  noticed  in  determining  the  conclusions  to  which  the  nlaintiffs 
evidence  leads  us  is  the  knowledge  of  the  plaintiff  himself  of  the 
time  of  the  running  of  the  train,  coupled  with  his  knowledge  of 
the  time  it  was  due  when  he  attempted  to  cross  the  track.  He 
tells  us  explicitiv  that  the  train  was  due  at  the  Kelay  House  some- 
where between  nve  and  ten  minutes  before  eleven  o'clock  a.m.,  mid 
that  when  he  was  two  hundred  yards  from  the  crossing  it  wanted 
ten  or  eleven  minutes  of  eleven. 

Giving  him  the  advantage  of  the  most  favorable  construction  of 
his  testimony  it  wanted  eleven  minutes  to  eleven  when  he  was  two 
hundred  vards  from  the  crossing.  As  the  train  might  arrive  at  the 
Selay  half  a  mile  or  more  beyond  the  crossing  at  ten  minutes  l>efore 
eleven,  it  is  evident  that  the  train  mighr  momentarily  be  expected 
at  the  crossing  and  that  he  knew  it.  With  this  knowleoge  he 
drove,  without  stopping,  straight  upon  the  track  at  the  speed  of 
foDjj  or  five  miles  an  hour.  The  object  of  all  waminecs  by  bell, 
whistle  or  fiagman  is  to  convey  to  the  traveller  knowleoge  of  the 
approach  of  the  train.  To  one  who  has  full  knowledge  of  the 
schedule  time  upon  which  the  train  is  run,  such  knowledge  may 
well  supply  the  place  of  the  ordinary  warnings. 

The  next  material  fact  for  us  to  notice  is,  that  according  to  his 
testimony,  the  plaintiff  could  see  the  track  before  he  reaened  the 
freight-hou^  about  fifty  yards  to  the  right  (the  side  on  which  the 
train  came),  and  at  the  crossing  any  one  could  see  it  for  for  one 
hundred  yards ;  that  except  at  these  points  the  view  is  obstructed. 
But  there  is  no  evidence  whatever  that  the  plaintiff  looked  for  the 
train  where  it  could  be  seen.  But  there  is  clear  evidence  that  he 
did  not,  for  he  says  that  when  about  thirty,  forty,  or  fifty  feet 
from  the  track  he  slackened  up,  not  to  look,  because  he  had  no 
view  from  that  point,  but  to  listen.  But  that  when  he  got  to  the 
railroad  he  did  look  but  did  not  see  the  train  until  it  was  within 
about  fifty  feet  from  the  crossing.  'He  says  that  when  he  first  saw 
the  train  it  was  thirty  or  forty  leet  from  the  passenger-room,  and 
as  the  passenger-roonr  is  twelve  or  fifteen  feet  from  the  turnpike, 
it  follows  that  he  first  saw  the  train  when  it  was  about  fifty  or 
fifty-five  feet  from  him.  But  he  says  that  the  track  could  be  seen 
for  one  hundred  yards,  and  the  only  possible  reason  that  he  did  not 
see  it  until  it  was  within  about  fifty  feet  of  him  must  have  been 
because  he  did  not  look.  He  who  can  see  but  does  not,  should  be 
treated  as  if  he  did  see.  The  track  was  a  double  one,  and  the  one 
on  which  the  train  was  approaching  was  the  one  furthest  from  the 
phuDtifE,  and  he  had  ample  space,  after  reaching  the  crossing,  to 
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his  wagOD,  and  threw  him  oat,  inflicting  injuriefl.  In  a  suit  to  recorer  for 
•och  injuries,  heldy  that  the  plaintiff  had  been  guilty  of  contributory  n^li- 
gence  per  m,  and  that  a  verdict  should  have  been  ordered  for  defendant  and 
judgment  entered  thereon. 

Thb  opinioiwBtateB  the  facts. 
John  K.  Cowen  for  tiie  plaintifi  in  error. 
John  T.  Yellott,  R.  R.  Boarman,  and  John  K.  Scott  for  defend- 
ant in  error. 

Stone,  J. — This  was  an  action  bronght  by  the  appeUee  to  re- 
cover damages  for.  the  alleged  negligence  of  the  appellant  by  whidi 
the  appellee  was  injured. 

A  turnpike  road  crosses  the  tracks  of  the  railroad  at  right  angles 
on  the  outskirts  of  the  village  of  Elkridge,  and  it  was  at  the  point  of 
intersection  that  the  accident  occurred.  The  appellee  was  driying 
in  a  wagon  across  the  tracks  of  the  appellant  when  the  hindpart 
of  the  wagon  was  struck  by  an  express  train  running  from  Wash- 
ington to  Baltimore  and  the  appellee  injured.  The  verdict  and 
judgment  was  for  the  appellee,  and  the  railroad  has  brought  the 
case  here  for  review. 

The  appellant  asked  the  court  below  to  take  the  case  from  the 
jury  because  there  was  no  legally  sufficient  evidence  of  negligence 
on  the  part  of  the  appellant,  and  if  there  was,  that  the  negligence 
of  the  appellee  contributed  directly  to  the  injury. 

This  would  be  the  practical  eJBEect  of  the  appellant^s  seventh  and 
eighth  prayers.  These  prayers  the  court  rejected,  and  the  cor- 
rectness of  that  ruling  we  will  first  consider. 

Courts  are  always  reluctant  to  withdraw  a  case  from  the  consid- 
eration of  a  jury,  and  before  they  will  do  so  they  must  assume  the 
absolute  verity  of  the  whole  evidence  oflferea  by  the  plaintiff. 
Looking  exclusively  to  his  side  of  the  case  they  must  assume 
every  fact  to  which  his  evidence  is  given  as  established,  however 
great  may  be  the  preponderance  of  the  proof  on  the  other  side 
against  it.     To  weigh  conflicting  evidence  is  the  province  of  the 
jury  and  not  of  the  court.    But  it  is  the  duty  of  the  court,  when 
applied  to  for  that  purpose,  to  determine  upon  the  lesal  sufficiency 
01  the  evidence,  and  ii  upon  the  assumption  that  me  whole  evi- 
dence of  the  plaintiff  is  true  he  has  shown  no  case  to  entitle  him 
to  a  verdict,  it  is  the  duty  of  the  court  to  say  so.    In  all  actions 
the  burden  of  proof  is  upon  the  plaintiff,  and  a  case  like  the  pres- 
ent is  no  exception  to  that  rule.     In  an  axstion  for  injuries  the  re- 
sult of  negligence,  when  the  plaintiff  has  proved  the  negligence  of 
the  defendant,  and  the  injury  resulting  therefrom,  he  has  estab- 
lished ^prima/dcie  case.     But  it  has  been  too  firmly  settled  to  be 
now  even  questioned  that  although  the  defendant  may  have  been 
guilty  of  negligence,  yet  if  the  plaintiff  himself  was  also  guilty  of 
negligence  tnat  contributed  directly  to  the  accident  he  cannot 
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oover.  The  proof  of  this  contribtLtory  nec^li^ence  may  and  gen- 
eraDj  does  come  from  the  defendant.  But  if  the  facts  constituting 
contributory  negligence  are  interwoven  and  mixed  with  the  other 
&ct8  offerea  in  evidence  by  the  plaintiff,  it  is  the  duty  of  the  court 
to  consider  whether  such  racts,  so  offered  in  evidence  by  plaintiff, 
do  make  such  a  case  of  contributory  negligence  as  to  debar  a  re- 
covery. 

In  the  case  before  us  some  evidence  was  offered  by  the  plaintiff 
of  negligence  on  the  part  of  the  defendant  in  not  blowing  the 
whistle  or  ringing  the  bell  as  the  train  approached  the  crossing. 
The  question,  tnerefore,  is  narrowed  down  to  this,  whether  the  tes- 
timony offered  by  the  plaintiff  himself  shows  that  by  his  own  neg- 
ligence he  directly  contributed  to  the  accident ;  for  if  so  he  is  not 
entitled  to  recover.  To  determine  this  question  a  reference  to  the 
leading  facts  shown  by  the  plaintiff  becomes  necessary. 

It  is  shown  by  the  plaintiff  that  he  is  about  twenty  years  of  age, 
and  had  lived  all  his  life  within  a  mile  of  the  crossing  where  uie 
accident  occurred.    That  he  was  familiar  with  the  crossing,  and 
had  often  crossed  there ;  that  he  left  home  on  the  morning  of  the 
accident  in  order  to  take  the  express  train  at  the  Belay  House, 
which  is  half  a  mile  or  more  beyond  the  crossing,  and  that  in  order 
to  do  so  he  had  to  cross  the  tracks  of  defendant  by  the  turnpike  at 
Elkridge ;  that  the  train  that  the  plaintiff  desired  to  catch  did  not 
stop  at  JEIlkridge,  but  did  stop  at  tne  Belay ;  that  the  plaintiff  also 
knew  that  the  train  was  due  at  the  Belay  somewhere  between  five 
and  ten  minutes  of  eleven  o'clock  a.m.  ;  that  the  plaintiff  was  trav- 
elling in  a  wagon  drawn  by  one  horse,  and  that  there  were  two 
other  persons  in  the  wagon  beside  himself ;  that  when  they  were 
about  two  hundred  yards  from  the  crossing  the  plaintiff  and  his 
comjpanion  Einsmore  compared  watches,  and  found  it  was  then  ten 
or  eleven  minutes  of  eleven ;  that  owing  to  obstructions  the  plaintiff 
eoold  not  see  the  track  until  he  reached  the  crossing,  and  that  then 
he  oould  see  for  about  one  hundred  yards  toward  the  west,  whence 
the  train  was  coming ;  that  as  he  approached  the  crossing  he  did 
not  stop,  but  slackened  his  speed  for  a  few  seconds  to  listen ;  that 
he  did  not  see  the  train,  did  not  hear  it,  and  heard  no  bell  or 
whistle,  and  did  not  see  the  flagman  until  his  horse  was  on  the 
track  ;  that  after  he  slacked  up  he  drove  on  and  upon  the  track  at 
the  rate  of  four  or  five  miles  an  hour;  that  he  could  have  seen  the 
fiagxnan  three  hundred  yards  from  the  crossing ;  that  when  he  did 
see  the  flagman  he  had  nis  hands  raised,  but  he  did  not  understand 
what  he  said. 

Einsmore,  one  of  the  plaintiff's  witnesses,  says  that  the  flagman 
ealled  out  three  times  for  them  to  stop ;  that  as  he  approach^  the 
croesiDg,  as  he  did  not  see  the  flagman  nor  the  train,  ne  thought  he 
had  better  hurry  up  and  cross ;  that  he  did  not  see  the  train  until 
it  was  thirty  ot  forty  feet  from  the  passenger  room,  which  is 


844         Of^^nfW  «•  C^ICAOPi  ^.  ASJ>  9T-  ?•  R-  Op* 

ruonipg  ov  flying  switcb,  and  p^imlttiiig  a  4etoched  car  to  pia 
QYoc  a  croaaiDg,  in  a  fruitful  ^pnroe  of  fim^tix^i  aiul  in  tbiffcaseit 
ia  a  fair  inference  from  the  evidence  that  the  company  was  guilty 
of  negligence  in  bo  doing.  The  n^lieence  of  the  company  heing 
estabuBhedy  we  are  to  consider  whether  Mrs.  Thomley  exereified 
prdinary  care  to  avoid  the  collision ;  if  she  was  guilty  of  oontrib- 
ntory  negligence  the  plaintiff  cannot  recover  in  this  action.  Pe^ 
sons  living  m  the  vicinity  of  railroads  who  use  the  tracks  or  the 
embankments,  or  the  space  between  the  tracks,  as  a  foot-path,  are 
wrong-doers,  unless  permission  is  granted  by  the  company  so  to 
use  its  tradffi.  Although  pedestrians,  or  the  public  generally, 
travel  over  them  without  oojection,  people  j:o  there  at  weir  own 
risk,  and,  as  said  by  the  supreme  couil;  of  Massachusetts,  ^'  eiijoy 
the  license  subject  to  the  perils."  Oaynor  v.  Old  Colony  R  Co., 
loo  Mass.  208. 

If  the  collision  had  occurred  while  Mrs.  Thomley  was  on  the 
right  of  way  below  Fourth  Street,  she  undoubtedly  would  have  been 

guilty  of  contributory  negligence,  and  could  not  recover.  Was 
le  H'ee  from  negligence  because  Fourth  Street  had  been  reached 
and  she  had  just  passed  the  line  of  the  sti-eet  when  killed  ?  I  Lave 
considered  this  evidence  carefully,  giving  it  full  weight,  and  am 
forced  to  the  conclusion  by  the  facts  and  the  law  applicable 
thereto,  that  she  was  gniitv  of  contributory  negligence,  ohe  had 
reached  a  dangerous  position  upon  the  street,  which  i-esnlted  in 
her  death  and  that  of  the  child.  It  was  voluntarily  assumed.  She 
placed  herself  in  a  position  of  danger  by  walking  up  the  tracks  of 
the  defendant,  in  front  of  an  approaching  car,  in  full  view  of  her. 
If  she  had  passed  to  the  left  of  the  low  embankment  thrown  up 
by  the  defendant  in  grading  for  the  new  track,  she  would  have 
escaped  all  danger ;  but  she  passed  on,  without  taking  heed  of  the 
approaching  car,  and  met  her  death. 

While  a  railroad  company  is  held  to  the  highest  degree  of  care 
in  operating  its  road,  and  is  liable  for  all  injuries  that  result  solely 
from  a  failure  to  exercise  such  care,  persons  who  take  the  risk  and 

Serils  of  travelling  upon  railway  tracks,  and  are  thus  brought  into 
angerous  positions,  voluntarily  assumed,  are  not  free  fi*om  fault, 
and  if  injury  results  therefrom  the  company  is  not  liable. 

In  the  case  of  Mary  Thomley  the  motion  will  l>e  granted.  In 
the  case  of  the  administrator  ox  the  child,  Anna  Thomley,  against 
the  railroad  company,  the  negligence  of  the  mother  b^ing  im- 
puted to  the  child,  bars  a  recovery  in  that  case. 
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Clask. 

(74  Alabama  BeporU,  448.) 

In  ID  action  a^iainst  a  railroad  company,  to  recover  damages  for  personal 
injuries  at  a  railroad  croasing,  a  charge  which  states  the  correct  rule  as  to 
negligence,  but  ignores  the  eyidence  tending  to  show  contributory  negligence, 
it  not  therefore  erroneous;  the  question  of  contributory  negligence  i>sing  de- 
fenii?e  in  its  character,  and  properly  calling  for  an  explanatory  charge. 

Appbal  from  tlie  Circuit  Court  of  Talladega. 

This  action  was  brought  by  Israel  H.  M.  Clark  against  the  ap- 

Ssllant,  a  corporation   created,  under  the  laws  of   Alabama  and 
CDuessee,  to  recover  damages  for  personal  injnries  caused  by 
being  knocked  down  and  run  over  by  one  of  the  defendant's  trains 
of  cars,  on  the  night  of  March  26th,  1881,  whereby  his  right  hand 
was  mashed,  and  so  badly  injured  that  several  of  his  finders  were 
necessarily  amputated ;  and  was  commenced  on  the  14tn  March, 
1882.    The  defendant  pleaded  not  guilty,  ^^  in  short  by  consent," 
and  aspecial  plea  averring  contributory  negligence  on  the  part  of  the 
plaiotiff;  ana  issue  was  loined  on  both  of  these  pleas.     At  the  time 
tbe  accident  occurred,  the  plaintiff  was  returning  from  Talladega 
to  Lis  home  in  Clay  County,  and  was  camping  for  the  night,  with 
Ben  Clemens  and  wife,  near  the  railroad  at  '^  Parsons'  Crossing:" 
be  liad  been  driving  a  wagon  drawn  by  three  oxen,  and,  in  unyok- 
ing them,  one  of  the  oxen  got  loose,  and  crossed  the  railroad  track. 
The  plaintiff,  testifying  as  a  witness  for  himself,  thus  described  the 
accident :  ^^  I  went  in  purauit  of  the  ox,  and  found  him  50  or  75 
yards  beyond  the  railroad,  in  the  public  road.     I  ^ot  the  ox,  and 
caaglit  hold  of  the  line  on  his  heaa,  and  drove  him  oack  to  the  rail- 
road.   When  I  got  to  the  railroad,  I  did  not  see  the  train  at  all, 
Qntil  it  was  right  on  me,  and  knocked  me  down.     I  saw  the  ox 

{'atnp, and  then  the  train  ran  over  me, and  cutoff  my  hand.  I  was 
:nocked  senseless,  and  did  not  know  anything  more  until  the  doc- 
tor was  standing  over  me.  After  we  stopped  to  camp,  a  train  went 
down  towards  the  depot,  which  had  its  head-light  burning,  and  which 
rang  the  bell  as  it  approached  the  crossing.  Tlie  train  that  struck  me 
was  going  north,  and  had  no  head  light  burning,  and  did  not  ring 
the  bell,  nor  blow  the  whistle,  when  approaching  the  crossing.  1 
heard  a  train  rattling  and  running  just  as  I  approached  the  truck, 
bat  thought  it  was  the  train  at  the  depot.  I  aid  not  stop  as  I  ap- 
proached the  railroad  track.  I  did  not  see  the  train  until  it  was 
right  at  me  and  knocked  me  down.     It  was  dark  at  the  time.     I 
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don't  know  the  hour  of  the  night  when  it  happened.  We  did  not 
Btop,  from  the  time  we  left  the  depot  until  we  ^ot  to  the  said  cross- 
ing. We  went  up  there  for  the  purpose  of  nunting  a  place  to 
camp.  It  was  about  a  half-mile  from  the  depot."  The  plaintiff 
introduced  otlier  witnesses,  who  testified  that,  at  the  time  of  the 
accident,  the  head-h'ght  of  the  engine  was  not  burning,  and  that 
the  bell  was  not  rung,  nor  the  whistle  blown,  as  the  train  approached 
the  crossing ;  but  the  defendant's  witnesses  contradicted  them  on 
both  of  these  points. 

The  court  gave  the  following  (with  other)  charges  to  the  jury, 
at  the  instance  of  tlie  plaintiff :     2.  ^'  To  approach  a  public  road 
Grossing  at  night  with  a  train  or  engine,  without  a  head-light,  or 
without  ringing  the  bell,  or  blowing  the  whistle,  as  required  by 
law,  is  reckless  ;  and  if  the  jury  find,  from  the  evidence,  that  the 
defendant  did  this  by  its  servants,  then  they  were  guilty  of  reckless 
conduct;  and  if  thereby  the  plaintiff  was  injured  at  such  crossing, 
the  defendant  is  guilty."     3.  "  The  rights  and  duties  of  the  rail- 
road company  and  the  plaintiff,  at  a  public  crossing,  are  dearly 
defined  by  law,  and  neither  party  has  the  right  to  disregard  them. 
The  railroad  company  is  required  to  ring  the  bell,  or  blow  the 
whistle,  whether  day  or  night,  one  quarter  of  a  mile  from  the  cross- 
ing, and  to  continue  to  do  so  until  tlie  crossing  is  paFsed,  and  is  also 
required  to  keep  good  lights  on  their  trains  at   night ;  and  if  the 
jury  believe,  from  the  evidence,  that  the  plaintiff  was  injured  while 
endeavoring  to  cross  the  defendant's  railroad,  between  eight  and 
nine  o'clock  at  night,  at  a  public  crossing,  in  March,  1881,  and  at 
the  time  the  railroad  company  did  not  have  good  lights  on  the' 
train,  as  required  by  law,  then  the  company  was  guilty  of  negli- 
gence; and  if,  by  reason  thereof,  plaintiff  did  not  discover  the  train 
until  it  was  close  to  him,  so  that  he  could  not  get  out  of  the  way  by 
the  use  of  reasonable  diligence  on  his  part,  then  he  is  entitled  to 
recover  such  damages  as  the  evidence  satisfies  the  jury  he  has  pn%^ 
tained."     4.  **  Gross  negligence  on  the  part  of  the  i-ailroad  company 
consists  in  not  doing  those  things  whicii  the  law  reqnires  it  to  do. 
6.  "  The  defence  of  contributorv  negligence  is  not  made  good,  if  the 
plaintiff,  after  contributing  by  his  own  negh'genceto  place  himself 
in  peril,  employs  proper  dih'gence  to  extricate  himself,  and  the  de- 
fendant neglects  to  use  diligence  which  might  have  prevented  the 
catastrophe."     8.  *'  In  the  employment  of  steam  as  a  motive  power, 
railroad  companies  are  held  to  the  exercise  of  extraordinaiy  dili- 
gence; and  although  the  jury  may  believe  that  the  plaintiff  was 
imprudent  in  the  first  instance,  in  getting  on  the  track,  yet,  if  he 
made  all  proper  efforts  to  escape  when  the  danger  became  apparent, 
and  the  servants  of  the  railroad  company  failed  to  use  all  the  proper 
means  in  their  power,  by  turning  on  brakes,  and  reversing  the  en- 
gine, by  which  the  danger  might  be  avoided,  the  railroad  company 
will  be  responsible,  and  such  original  contributory  negligence,  tf 
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shown,  is  no  defence  to  the  action.  It  is  not  essential  for  the  plain- 
tiff to  show  tliat  the  engineer  perceived  the  obstraction,  if  it  is 
shown  that  he  or  his  steer,  or  both,  were  on  the  track,  and  could 
have  been  seen  by  the  exercise  of  due  diligence,  with  proper  head- 
light.'' The  defendant  excepted  to  each  of  these  charges,  and  now 
assigDs  tliem  as  error. 

Stone,  J. — ^In  the  argument  of  counsel  it  is  contended,  that  the 
Circuit  Court  erred  in  giving  each  of  the  charges  numbered  2,  3, 
4, 5,  and  8.  We  do  not  thiiik  there  is  reversable  error  in  either  of 
tliese  charges.  If  there  was  evidence  tending  to  sliow  contributory 
D^li^ence  (we  do  not  decide  that  there  was  such  evidence)  that 
wonldpresent  a  phase  of  the  question  defensive  in  its  character,  and, 
at  most,  Would  call  for  an  explanatory  charge.  To  put  the  conrt  in 
error,  Boch  charge  must  be  asked  by  the  party  who  conceives  him- 
self aggrieved  by  the  court's  rulings.  These  principles  have  been 
so  often  declared,  that  it  is  needless  to  cite  autliorities,  other  than 
those  noted  on  the  brief  of  counsel. 

The  judgment  of  the  Circuit  Court  is  affirmed* 


Hoys,  etc., 

V. 

Chicago  and  N.  W.  Ry.  Co. 

(Adoance  Case,  Witeonim.    March  31,  1885.) 

Id  an  action  for  an  injury  to  a  person  on  a  railroad  croBsing  it  ia  only  when 
fbe  inference  of  neglieenceor  contributory  neeligence,  or  the  absence  thereof, 
it  neoeasarily  deducibie  from  the  undisputed  facts  and  circumstances  proved, 
thst  a  court  is  justified  in  taking  the  case  from  the  jury ;  and  if  such  facta 
snd  circumstances,  though  undisputed,  are  ambiguous,  and  of  such  a  nature 
that  reasonable  men,  unaffected  by  bias  or  prejudice,  might  disagree  as  to 
the  inference  or  conclusion  to  be  drawn  from  them,  the  case  should  be  sub- 
JDitted  to  the  jury.    Nonsuit  held  improperly  granted. 

Appeal  from  county  court,  Milwaukee  County. 

In  the  Third  Ward  of  Milwaukee,  Buffalo  Street  runs  east  from 
Milwaukee  Biver  to  Lake  Michigan.  Four  side  tracks  of  the  de- 
fendant run  north  and  south  across  that  street  at  right  angles  with 
it,  each  terminating  at  the  bumpers  232  feet  north  of  the  side- 
walk on  the  north  side  of  that  street.  These  sidetracks  were 
numbered  oonsecutiyely,  from  the  east  westward,  8,  9,  10, 
and  11,  respectively,  so   that  the  east  side  track  was   known  a& 
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Ka  8,  and  the  wort  sid^  tnA  l^o.  11»  Imm^ii^l;  ei4t 
of  side  tradi  Ko.  8,  and  parallel  wifu  ii,  waa  Yaii  Bareo  S^^ 
aiboat  11  roda  waat  of  aide  track  No.  11,  and  parallel  ^tU  il  wdb 
Jackson  Street.  Tkeae  atreeta  and  side  traoka  wera  all  ep  located 
at  the  tipae  of  tbe  injury  wliicli  canspd  the  death  of  th^  inte^ute. 
The  ends  of  the  side  tracks  north  of  Buffalo  Street  were  used  for 
atoring  freight  cars,  etc.  The  entire  length  of  these  freight  cars 
and  conpliiig,  roapectivelj,  was  about  31  ^t. 

On  tiie  evening  of  July  16,  1883,  there  were  two  freight  cars 
standing  on  side  track  Ko.  10,  north  of  Buffalo  Street,  and  up  rear, 
or  at  the  bumpers.  About  half  past  10  o^clock  on  tliat  evening 
the  defendant's  servants  backed  a  freight  train,  consisting  of  10  or 
12  freight  cars,  with  an  engine  at  the  south  end  thereof,  from  tbe 
eouth  upon  side  track  No.  10,  with  a  view  of  leaving  the  rear  four 
freight  cars  of  the  train  north  of  Buffalo  Street,  on  the  same  side 
track  with  the  other  two  fi*e]ght  cars  then  standing  thei*eon.  The 
•evidence  tends  to  show  tliat  when  the  train  had  backed  so  far  north 
that  the  rear  five  cars  of  the  train  had  passed  nortli  of  Buffalo 
Street,  the  rear  four  of  the  cara  became  uncoupled,  and  the 
balance  of  the  train  started  south;  that  the  deceased  was  killed  at 
or  near  wliere  the  sidewalk  on  the  north  side  of  Buffalo  Street 
crossed  side  track  No.  10,  by  the  movement  of  the  train ;  that 
about  the  time  nanied,  the  deceased  started  from  her  sister's,  two  and 
one  half  blocks  northeast  of  the  place  of  the  accident,  for  her 
home  on  Jackson  Street,  southeast  of  the  place  of  the  accident; 
that  there  was  a  good  deal  of  travel  on  Buffiilo  Street ;  that  no  bell 
was  rung,  no  light  or  other  signal  on  the  rear  end  of  the  train, 
and  no  guard  at  the  crossing  at  the  time  the  train  backed  over  the 
etreet ;  that  there  was  at  the  time  no  street  light  in  the  vicinitj 
except  a  gas-lamp  at  the  northwest  corner  of  Buffalo  and  Jackson 
streets,  243  feet  distant  from  the  place  of  the  accident;  that  the 
«ide  track  No.  10  descended  from  said  sidewalk  north  to  the  bum- 
pers ;  that  at  the  time  of  the  accident  there  was  water  over  the  ties 
immediately  north  of  that  sidewalk;  that  their  was  no  water  on 
the  pavement  of  the  street  or  sidewalk  where  the  accident  oc- 
curred ;  that  the  deceased  was  fonnd  with  her  head  between  the 
two  west  wheels  of  the  forward  track  of  the  hind  car,  as  it  started 
aonth,  nearly  severed  from  the  body,  which  was  south-east  of  the 
head;  that  the  clothing  on  her  right  side,  thongh  dry  when  slie 
43tarted  home  just  before,  was  satnrated  with  water;  that  tlie  body 
had  been  dragged  along  the  track  to  the  place  where  it  was 
found,  from  a  point  about  two  and  a  half  feet  south  of  the  north 
line  of  the  sidewalk,  a  distance  of  aoout  20  feet ;  that  the  break-rod 
or  break-beam,  under  the  car  that  did  the  killing,  was  elevated  11 
inches  above  the  top  of  the  rails,  and  15  inches  above  the  ties 
north  of  that  sidewalk ;  that  where  that  sidewalk  crossed  track  No. 
10,  it  was  planked  up  nearly  or  quite  level  with   the  top  of  the 


?iih,  80  that  tlie  brtetrod  tt  that  point  waa  only  11  or  12  incbes- 
iboTe  the  plank. 

This  action  is  brought  ntider  the  atatnte  to  recover  damages  for 
her  death.  On  the  trial  the  plaintiff  was  nonsuited  on  his  own 
showing,  and  from  the  judgment  entered  thereon  he  brings  thia 
apBesL 

N.  S.  Horphy  for  appellant. 

Jenkins,  Winkler  A  omith  for  respondent. 

Cassodat,  J. — If  the  deceased  came  to  Iter  death  through  tho 
neglect  of  the  defendant  to  ring  the  bell,  or  give  other  requisite 
agu&l,  before  and  while  the  train  was  crossing  the  street,  wicli<mt 
anj  contributory  negligence  on  her  part,  tlien  the  defoiidaiit 
would  be  liable.  Section  1809,  Rev.  St.;  Bolian  v.  Railway  Co.^ 
58  Wis.  SO ;  s.  c,  15  Am.  &  Eng.  R.  R.  Gas.  374.  The  theory  of 
the  defence  is  that  the  train  backed  up  until  the  front  end  of  the 
fifth  car  from  the  rear  was  at  or  near  the  north  line  of  the  side- 
walk in  question,  when  it  stopped  to  uncouple  the  renr  four  cai-s^ 
and  that  while  standing  in  that  position  the  deceased  came  along  on 
the  sidewalk  from  Yan  Buren  Street  to  the  place  where  the  train 
was  80  standing,  and  then  undertook  to  pass  through  under  tho 
draw-bar  between  the  front  end  of  the  iifth  car  and  the  one  ahead 
of  it,  and  while  in  the  act  of  so  doing,  the  train  started  south,  and 
she  was  caught  under  the  fifth  car  and  killed  as  stated. 

The  evidence  tends  to  show  that  the  draw-har  was  about  31 
inches  above  the  rails.    If  this  theory  is  conclusively  established 
by  the  evidence,  then  there  can  be  no  question  but  what  the  de- 
ceased was  guilty  of  contributory  negligence,  and  hence  that  the 
nonsuit  was  properly  granted.     Tlie  difficulty  in  sustaining  this- 
theory  is  the  absence  of  any  direct  evidence  as  to  the  precise  part 
of  the  train  with  which  she  first  came  in  contact,  or  which  way 
the  train  was  moving  at  the  time,  or  the  manner  in  which  she  so 
first  came  in  contact  with  the  train.     In  support  of  this  theory, 
the  defendant  seems  to  rely  upon  these  circumstances:  (1)  Ic  was 
the  forward  west  wheel  of  the  fifth  car  from  the  rear  of  the  orig- 
inal train,  or  the  rear  car  of  the  balance  of  the  train  (after  the 
fonr  had  been  uncoupled),  that  ran  over  her.     (2)  A  witness  on 
the   northwest  corner  of  Buffalo  and  Jackson  Streets,  243  feet 
from  the  place  of  injury,  and  another  witness  sitting  on   the  stoop 
of  tlie  house  on  the  southwest  corner  of  the  same  streets,  each 
saw  the  train  back  up  over  the  street,  and  then  stop,  and  suddenly 
start  back  south,  ana  then  heard  two  screams,  about  two  seconds 
apart,   in   quick  succession  from  the  place  of  the  accident,  and 
tiiat  the  first  scream  was  not  heard  until  after  the  train  had  started 
south.     f3)  The  witness  on  the  northwest  corner  of  Buffalo  and 
Jackson  Streets  stood  at  or  near  the  gas-light,  and  testified  that  he 
saw  the  kind  end  of  the  train  as  it  backed  up  over  the  sidewalk ;  that 
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he  conld  see  along  the  sidewalk  to  the  end  of  the  train  and  beyond 
it;  and  that  he  saw  no  one.  Bat  these  are  not  the  only  featares 
of  the  evidence,  as  will  appear  from  the  foregoing  statement 
There  are  still  other  items  of  evidence  not  there  stated.  Both  of 
the  two  witnesses  just  referred  to  agree  in  stating  that  the  stop- 
page for  unconpling  was  very  short, — not  more  than  two  seconds, 
— ^and  that  the  train  had  started  south  before  they  heard  the  first 
scream,  and  one  of  them  said  that  the  train  had  moved  from  7  to 
10  feet  before  he  heard  the  scream.  The  witness  on  the  8oath« 
west  corner  of  Buffalo  and  Jackson  streets  said  he  conld  not  have 
seen  any  one  at  the  time,  at  the  place  of  the  accident,  unless  the 
person  had  had  a  lantern.  Two  witnesses  in  a  honse  fronting 
the  south  on  Buffalo  Street,  and  only  60  feet  west  of  the  place  oi 
the  accident,  testified,  in  effect,  that  at  the  time  they  heard  tliree 
screams  from  the  place  of  the  accident,  and  that  the  two  last  were 
in  quick  succession ;  but  that  the  first  was  a  sliriek,  and  some- 
where from  a  half  a  minute  to  two  miimtes  before  the  second 
scream. 

It  appears  from  the  measurements  made  that  if  the  train  backed 
dear  up  to  the  south  car  standing  upon  the  track,  and  the  car 
north  of  it  was  up  against  the  bumpers,  then,  when  the  train 
stopped,  the  front  of  the  end  car  which  finally  did  the  killing  was 
over  16  feet  north  of  the  north  line  of  the  sidewalk.  The  fact 
that  when  found  her  clothing  on  one  side  was  saturated  with 
water,  and  that  fragments  of  her  clothing  were  found  on  the  plank 
and  pavement  for  the  distance  of  20  feet,  where  she  had  ap- 
parently been  dragged  by  the  car,  and  that  the  brake-rod  was  about 
15  inches  above  the  ties  while  that  car  was  north  of  the  sidewalk, 
and  only  11  or  12  inches  above  the  plank  and  pavement  when  it 
reached  them,  with  the  other  facts  and  circumstances  stated,  are 
urged  as  evidence  to  support  the  plaintiff's  theory,  which  is,  in 
eftect,  that  the  deceased  reached  that  part  of  the  sidewalk  covered 
by  track  No.  10  just  as  the  rear  end  of  the  train,  backing  north  un- 
observed, approached  her  and  pushed  or  knocked  her  off  into  the 
water,  between  the  rails,  immediately  north  of  the  north  line  of 
the  sidewalk;  and  that,  stunned  by  the  occurrence,  or  otherwise, 
she  there  remained  while  the  five  cars  were  backed  over  her,  and 
that  when  the  train  started  back  she  was  caught  by  the  brake-rod, 
or  some  other  projection  on  the  under  side  oiF  the  car,  and  dragged 
np  out  of  the  water  on  to  the  plank,  and  from  thence  on  to  the 
pavement ;  and  that  the  first  scream  mentioned  was  when  she  was 
first  struck  by  the  rear  end  of  the  rear  car;  and  that  the  last  two 
screams  occurred  after  she  was  so  caught,  and  while  the  train  was 
moving  south.  The  features  of  this  theory  most  strongly  urged, 
are  the  evidence  of  her  utterance  of  three  screams,  and  the  com- 
paratively long  interval  between  the  first  and  the  second  scream, 
and  the  fact  that  a  portion  of  her  clothes  were  saturated  with  water. 
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Far  the  pnrpoee  of  acooanting  for  the  wet  clothing,  it  might,  per- 
hapBy  be  urged,  even  upon  the  defendant's  theory,  tiiat  the  deceased 
attempted  to  go  through  between  tlie  cars,  under  the  draw-bar, 
while  the  front  end  of  the  car  was  a  few  feet  north  of  the  north 
Une  of  the  sidewalk.  The  difficulty  here  confronting  us  is 
whether  the  court,  as  a  matter  of  law,  under  all  the  facts  and  cir- 
eamstances  disclosed  in  the  evidence,  had  the  right  to  adopt,  as 
eonclnsively  proved,  the  defendant's  theory,  or  any  other  theory, 
holding  the  deceased  guilty  of  contributory  negligence,  or 
whether  that  question,  after  all,  should  not  have  been  submitted  to 
the  jary.  In  determing  that  question  we  must  assume  that  all  of 
the  evidence  given  in  this  case  would  have  remained  undisputed, 
sod  then  we  must  give  to  all  the  facts  and  circumstances  the  coq« 
stniction  most  favorable  to  the  plaintiff  that  they  will  legitimately 
bear,  including  all  reasonable  inferences  to  be  drawn  from  them. 
Spensley  v.  Insurance  Co.,  54  Wis.  433 ;  Sabotta  v.  Insurance  Co., 
64  Wis.  687 ;  Hill  v.  City  of  Fond  dn  Lac,  66  Wis.  246 ;  Johnson 
V.  Eailway  Co.,  66  Wis.  282 ;  Fitts  v.  Railway  Co.,  69  Wis.  325 : 
fli  c,  15  Am.  &  Eng.  R.  R.  Cas.  462 ;  Nelson  v.  Railway  Co.,  60 
Wis.  328. 

Upon  such   assumption  and  construction  we  must,  in  order  to 
justify  the  nonsuit,  be  able  to  say  that  snch  facts  and  circum- 
stance were  not  ambiguous,  and  that  there  was  but  one  honest 
and  apparently  reasonable  conclusion  to  be  drawn  from  them,  and 
that  was  in  harmony  with  the  theory  of  the  defence.    Id.    It  is 
only  when  the  inference  of  negligence,  or  tlie  absence  of  it,  is 
neoessarilv  dedncible  from  the  undisputed  facts  and  circumstancei^ 
proved,  that  the  court  is  justified  in  taking  the  case  from  the  jury. 
id.    If,  on  the  other  hand,  such  facts  and  circumstances,  though 
nndispnted,  were  ambiguous,  and  of  such  a  nature  that  reasonable 
men,  nnaffected  by  bias  or  prejudice,  might  have  disagreed  as  to 
the  inference  or  conclusion  to  be  drawn  from  them,  then  the  case 
sboald  have  been  submitted  to  the  jury.    Eaples  v.  Orth,  21  N. 
W.  Rep.  633 ;  Nelson  v.  Railway  Co.,  60  Wis.  324 ;  Hill  v.  City 
of  Fond  da  Lac,  56  Wis.  246.    These  rules  of  law  are  applicable  to 
oontribntory  negligence  as  well  as  negligence.    We  have  purposely 
lefrained  from  expressing  any  opinion  as  to  the  plausibility  of  either 
of  the  respective  theories,  or  any  theory,  becanse,  in  our  judj^ment, 
under  the  rules  of  law  stated,  it  was  for  the  jury,  and  not  K>r  the 
caort,  to  determine  whether  the  deceased  was  guilty  of  contribn* 
tory  negligence. 

For  me  reasons  given  the  judgment  of  the  county  ooart  is  re* 
venedy  and  the  cause  is  remanded  for  a  new  trial. 


8^i  fHfiat  %.  ikot^nHkk  ^Acitw  ft.  oo. 
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KOBTHEBN  PaGDIO  B.  Cfo.  . 

(Aivanee  Gate,  Minnoata,    N&9emb&r  89,  1861) 

The  tracks  of  a  railroad  company  ran  across  a  certain  street  Hieiv  irss  a 
ditch  l>etween  the  tracks  crossed  by  a  bridge  the  width  of  the  street  only. 
A  box  car  was  left  on  the  track  at  the  crossing  so  as  to  obstruct  the  samSf 
there  being  about  four  feet  of  space  only  left  between  the  end  of  the  car  and 
the  uncovered  ditch.  A  party  approached  the  crossing  with  a  sleigh  and  at* 
tempted  to  ride  around  the  end  of  the  box  car,  forgetting  the  existence  of 
the  ditch  which  was  full  of  snow.  His  horse  fell  in  and  was  injured*  In  aa 
action  against  tlie  company  to  recover  damages,  hdd^  that  the  questioa  of  the 
plaintiff *s  contributory  negligence  was  properly  left  to  the  jury. 

Appeal  from  an  order  of  the  district  court  of  Clay  County. 
Spooner  &  Larrabee  for  respondent,  Orville  S.  Cor^j. 
Edward  H.  Ozman  for  appellant,  Northern  Pacific  R.  Co. 

OiLFiLLAN,  C.  J. — In  the  village  of  Gljndon  there  is  a  pnblie 
highway  called  Park  Avenae,  mnning  north  and  sontk  It  ib 
crossed  by  the  main  track  and  a  side  track  of  defendant,  nmaing 
east  and  west,  the  side  track  being  about  thirty  feet  sonth  from  the 
main  track.  Along  the  side  of  the  highway,  between  the  tracks^ 
was  a  ditch  aboat  K^tir  feet  deep.  On  the  night  of  December  17, 
1888,  the  defendant's  employees  left  a  box  car  on  the  side  track, 
across  the  highway,  so  as  to  obstruct  it,  except  for  a  space  of  about 
four  feet  between  the  end  of  the  car  and  the  ditch.  At  six  o'clock 
the  next  morning  the  driver  of  plaintifPs  horses,  attached  to  a 
sleigh,  was  driving  along  the  highway  from  north  to  sonth,  and 
reached  and  crosseS  the  main  track  just  before  a  train  on  that  track 
crossed  the  highway.  In  approaching  on  the  highway  the  main 
track  from  the  north,  the  view  in  the  direction  from  which  the 
train  came  was  somewhat  obstructed  by  an  old  depot,  or  ware- 
house, though,  had  he  been  looking  in  that  direction,  he  might  have 
seen  the  tram.  He  did  not  see  the  box  car  till  he  was  on  tne  main 
track.  After  Crossing  the  main  track,  thinking  it  not  safe  to  stand 
with  the  team  between  that  track,  .with  the  tram  passing  on  it,  and 
the  box  car,  he  attempted  to  pass  on  by  driving  around  the  end  of 
the  box  car,  he  not  knowing,  or  not  recollecting,  that  the  ditch  was 
beside  the  highway,  and  it  being  filled  even  full  with  enow,  tt> 
that  in  the  darkness  he  did  not  see  it,'and  one  of  the  horses  fell 
into  the  ditch  and  was  injured.  On  these  facts  it  was  for  the  jury 
to  say  whether  there  was  negligence  on  the  part  of  the  driver  con- 
tributing to  the  injury.    Oraer  affirmed. 
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SoBOFIBLD 
V. 

Chiqago,  M.  Asm  St.  P.  Br.  Oo. 

(114  IMUd  8taU$  BepcrU,  616.) 

When  a  penon,  in  a  aleigh  drawn  by  one  horse,  on  a  wagon  road,  ap- 
proaching a  croBsing  of  a  railroad  track,  with  which  he  was  familiar,  could 
WTB  Been  a  coming  train,  during  its  progress  through  a  distance  of  70  rods 
from  the  crossing,  if  he  had  looked  from  a  point  at  any  distance  within  600 
feet  from  the  crossiog,  and  was  struck  by  the  train  at  the  crossing  and  in* 
jured,-lie  was  guilty  of  contributory  negligence,  even  though  the  train  was 
not  a  regular  one,  and  was  running  at  a  high  rate  of  speed,  and  did  not  stop 
it  a  depot  70  rods  from  the  crossing  in  the  direction  from  which  the  train 
cmie,  and  did  not  blow  a  whistle  or  ring  a  bell  between  the  depot  and  the 
cnmag.  On  these  facts,  it  was  proper  for  the  trial  court  to  direct  a  verdict 
for  the  defendant. 

Lr  error  to  the  Circuit  Court  of  the  TJnited  States  for  the  Dis- 
trict of  Minnesota. 
John  B.  Sanborn  and  S.  L.  Pierce  for  plaintiff  in  error. 
Chas.  E.  Flandrau  for  defendant  in  error. 

Blatohfobb,  J. — ^This  is  an  action  brought  by  William  R.  Scho- 
ield   against    the    Chicago,  Milwaukee    &    3t.  Paul  Ry.  Co., 
in  a  state  court  of  Minnesota,  and  removed  by  the  defendant 
into  the  circuit  court  of  the  TJnited  States  for  the  district  of 
Minnesota.    It  was  tried  before  a  jury,  and,  after  the  plaintiff  had 
rested  his  case,  the  jury,  under  the  instruction  of  the  court,  rend- 
ered  a  verdict  for  the  defendant.    The  suit  was  one  to  recover 
damages  for  personal  injuries  to  the  plaintiff,  caused  by  his  being 
etmek  by  a  train  running  on  the  railroad  of  the  defendant,  while 
the  plaintiff,  in  a  sleigh  drawn  by  one  horse,  was  endeavoring  to 
cross  the  track,  on  the  thirteenth  of  February,  1881,  at  Newport, 
in  Minnesota.     The  train  was  running  north,  on  the  east  bank  of 
the  Mississippi  river,  through  Newport,  to  St.  Paul,  about  4  o'clock 
in  the  afternoon,  in  daylight,  on  Sunday.    The  track  was  straight 
frou)  the  crossing  to  a  point  2820  feet  south  of  it,  and  the  country' 
was  flat  and  open.     The  plaintiff  was  himself  driving,  with  a  com- 
panion in  the  sleigh,  in  a  northerly  direction,  on  a  wagon  road 
wiueh  ran  in  the  same  general  course  with  the  railroad,  and  to  the 
west  of  it,  and  attempted  to  cross  it  from  the  west  to  the  east,  as 
the  tnin  approached  irom  the  south.    The  crossing  was  70  rods  to 
the  north  of  the  depot  at  Newport.  Opposite  the  depot,  the  wagon 
road  -WBB  280  feet  distant  to  the  west  of  the  depot.     The  plaintiff 
had  8  slow  horse,  and  was  following  tiie  beaten  track  in  this  snow'. 
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When  he  arrived  at  a  point  in  the  wagon  road  600  feet  from  the 
croesing,  he  conld  there,  and  all  the  way  from  there  till  he  reached 
the  crossing,  have  an  unobstrncted  view  of  the  railroad  track  to  the 
south,  and  of  any  train  on  it,  from  the  crossing  back  to  the  depot; 
aqd,  when  he  reached  a  point  in  the  wagon  road  33  feet  from  the 
crossing,  he  could  have  an  unobstructed  view  to  a  considerably 
greater  distance  southward  bevond  the  depot.  The  evidence  shows 
that,  if  the  train  had  passed  the  depot  when  the  plaintiff  was  at  a 
point  600  feet,  or  any  less  number  of  feet,  from  the  crossing,  he 
could  not  have  failed  to  see  the  train,  if  he  had  looked  for  it ;  and 
that,  if  the  train  had  not  reached  the  depot,  when  the  plaintiff 
arrived  at  a  point  33  feet  from  the  crossing,  he  could  not  at  that 
point,  or  at  any  point  in  the  33  feet,  have  failed  to  see  the  train 
beyond  and  to  tlie  south  of  the  depot,  if  he  had  looked  for  it 
When  the  train  passed  the  depot  the  plaintiff  was  at  least  100  feet 
from  the  crossing.     The  train  consisted  of  a  locomotive  engine  and 
seven  or  eight  cars.     The  engine  whistled  at  a  point  4^)0  feet 
south  of  the  depot,  which  was  the  whistling  place  for  that  depot 
The  wind  was  blowing  strongly  from  north  to  south.     The  man  in 
company  with  the  plaintiff  was  killed  by  the  accident,  as  was  the 
horse.  The  plaintiff  resided  in  the  neighborhood,  and  was  familiar 
with  the  crossing.     After  the  accident,  the  men,  horse,  and  sleigh 
were  found  on  the  west  side  of  the  railroad,  showing  that  they  had 
been  struck  as  they  were  entering  on  the  crossing.     The  train  was 
not  a  regular  one,  and  no  train  was  due  at  the  time  of  the  accident; 
it  was  moving  at  a  hi^h  rate  of  speed ;  it  did  not  stop  at  the  depot ; 
and  it  gave  no  signal  by  blowing  a  whistle,  or  ringing  a  bell,  after 
it  passed  the  depot. 

The  ground  upon  which  the  circuit  court  directed  a  verdict  for 
the  defendant  (2  McCi*ary,  268;  s.  c,  8  Fed.  Rep.  488)  was  that  the 
plaintiff,  by  his  own  showing,  was  guilty  of  contributory  negli- 
gence, whatever  negligence  there  may  have  been  on  the  part  of 
tne  defendant.  Applying  the  test  that,  if  it  would  be  the  auty  of 
the  court,  on  the  plaintiff's  evidence,  to  set  aside,  as  contraiy  to 
the  evidence,  a  verdict  for  the  defendant,  if  given,  the  court  bad 
authoritv  to  direct  a  verdict  for  the  defendant,  it  considered  the 
case  undfer  the  rules  laid  down  in  Continental  Improvement  Co.  «. 
Stead,  95  17.  S.  161,  and  especially  in  Railroad  Co.  v.  Houston,  Id. 
697,  and  arrived  at  the  conclusions  of  law  that  neither  the  fact 
that  the  train  was  not  a  regular  one,  nor  the  fact  of  its  high  ratte  of 
speed,  excused  the  plaintiff  from  the  duty  of  looking  out  for  a 
train ;  that  the  fact  that  it  did  not  stop  at  the  depot  could  avail  the 
plaintiff  only  on  the  view  that,  hearing  a  whistle  from  it,  as  it  was 
soutli  of  the  depot,  he  supposed  it  would  stop  there,  and  so  failed 
to  look,  but  that,  in  such  case,  he  would  have  been  negligent,  be- 
cause it  was  not  certain  the  train  would  stop  at  the  depot,  and  he 
would  have  had  warning  that  a  train  was  approachiog ;  that  the 
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negleet  of  the  train  to  blow  a  whistle  or  ring  a  bell  between  the 
depot  and  tlie  croesing  did  not  relieve  the  plaintiff  from  the  dnty 
of  looking  back,  at  least  as  far  as  the  depot,  before  going  on  the 
track;  and  that,  in  view  of  the  duty  incumbent  on  the  plaintiff  to 
k)ok  for  a  coming  train  before  going  so  near  to  the  track  as  to  be 
unable  to  prevent  a  collision^  and  oi  the  fact  that  he  was  at  least 
100  feet  from  the  crossing  when  the  train  passed  the  depot,  and 
eonid  then  haye  seen  it  if  he  had  looked,  and  have  avoided  the 
accident  bj  stopping  until  it  had  passed  by,  he  was  negligent  in 
Dot  looking. 

These  condnsions  of  law  approve  themselves  to  onr  jndgment, 
and  are  in  accordance  with  the  rules  laid  down  in  the  cases  referred 
to.    In  Raihroad  Co.  v.  Houston  it  was  said  :  ''  The  failure  of  the 
engineer  to  sound  the  whistle  or  ring  the  bell,  if  such  were  the 
fact,  did  not  relieve  the  deceased  from  the  necessity  of  taking  or- 
dinaiy  precautions  for  her  safety.     Kegligence  of  the  company's 
employees,  in  these  particulars,  was  no  excuse  for  negligence  on 
ber  part.    She  was  Dound  to  listen  and  to  look,  before  attempting 
to  croflB  the  railroad  track,  in  order  to  avoid  an  approaching  train, 
and  not  to  walk  carelessly  into  the  place  of  possible  danger.     Had 
ahe  used  her  senses  she  could  not  have  failea  both  to  heai*  and  see 
the  train  which  was  coming.  If  slie  omitted  to  use  them,  and  walked 
tbonghtlessly  upon  the  track,  she  was  ^nilty  of  culpable  negli- 
gence, and  so  tar  contributed  to  her  injuries  as  to  deprive  her  of 
any  right  to  complain  of  others.     If,  using  them,  she  saw  the  train 
coming,  and  yet  undertook  to  cross  the  track,  instead  of  waiting 
for  the  ti-ain  to  pass,  and  was  injured,  the  consequences  of  her  mis- 
take and  temerity  cannot  be  cast  upon  the  defendant."     The  court 
added  that  an  instruction  to  render  a  verdict  for  tlie  defendant 
woold  have  been  proper.     Those  views  concur  with  those  laid 
down  by  the  Supreme  Court  of  Minnesota  in  Brown  v.  Milwau- 
kee Ry.  Co.,  22  Minn.  165,  and  are  in  accord  with  the  current  of 
decisions  in  the  courts  of  the  States.     It  is  the  settled  law  of  this 
court  that,  when  the  evidence  given  at  the  trial,  with  all  the  infer- 
ences which  the  jury  could  justifiably  draw  from  it,  is  insuflScient 
to  support  a  verdict  for  the  plaintiff,  so  that  such  a  verdict,  if  re- 
turned, mnst  be  set  aside,  the  court  is  not  bound  to  submit  the  case 
to  the  jury,  but  may  direct  a  verdict  for  the  defendant.    Improve- 
ment Co.  V.  Munson,  14  Wall.  442 ;  Pleasants  v.  Fant,  22  Wall. 
116 ;  Herbert  v.  Butler,  97  U.  S.  319 ;  Bowditch  v.  Boston,  101  TJ. 
S.  16;  Griggs  v.  Houston,  104  IT.  S.  563;  Randall  v.  Baltimore  & 
Ohio  R.  Co.,  109  U.  8.  478;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  243; 
Anderson  Co.  Com'rs  v.  Beal,  113  U.  S.  227 ;  Baylis  v.  Travelers' 
Ins.  Co.,  118  U.  S.  316.   This  rule  was  rightly  applied  by  the 
circuit  court  to  the  present  case. 

Jadgment  aflBnned. 


,1 
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Chaab 

V. 

MAmE  Central  R.  B.  Co* 

{Achanee  Ocue,  Maine,    February  4,  1880.) 

Where  an  accident  occun  to  a  party  at  a  railroad  crossing  whereby  he  ia 
killed,  and  no  one  is  a  witness  of  the  accident,  it  is  error  to  allow  evidence 
of  the  general  character  of  the  deceased  for  carefulness  in  order  to  negatire 
contributory  negligence. 

It  is  error  for  the  court  in  such  case  to  charge  the  jury  that  they  may  take 
into  consideration,  upon  the  question  of  the  intestate's  care  upon  the  occa- 
sion of  the  injury,  their  knowledge  of  the  habits  of  thought  and  mind,  and 
the  natural  instincts  of  men  to  preserye  themselyes  from  injury. 

Petebs,  C.J. — ^The  intestate's  sleigh  collided  with  a  train  at  a 
railroad  crossing.  He  thereby  received  an  injury  and  very  soou 
afterwards  died.  He  never  was  conscious  enough  after  the  injury 
to  tell  how  the  accident  happened ;  no  one  was  with  him  at  the 
time ;  no  one  saw  him  at  the  moment  of  the  collision.  As  evi- 
dence  that  he  could  not  have  been  guilty  of  any  negligence  which 
contributed  to  the  accident,  witnesses  who  had  been  his  neighbors 
for  some  time  were  permitted  to  testify  to  their  opinion  of  his 
general  character  for  carefulness.  We  think  this  was  overstepping 
the  limit  allowed  to  collateral  evidence  in  this  State.  We  dare  not 
abide  by  it.  Our  belief  is  that  such  a  role  would  be  fraught  with 
much  more  evil  than  good. 

It  was  said  in  Eaton  v.  Telegraph  Co..  68  Maine,  63,  67,  that 
^'  the  best  authorities  clearly  sustain  the  doctrine  that  the  fact  of  a 
person  having  once  or  many  times  in  his  life  done  a  particular  act 
m  a  particular  way  does  not  prove  that  he  has  done  the  same  thing 
in  the  same  way  upon  another  and  different  occasion."  See  casea 
there  cited.  If  in  civil  cases  a  person's  character  proves  caref nlnesa 
in  one  instance,  why  not  in  all  instances?  Where  and  how  can  a 
true  line  of  distinction  be  drawn  ?  If  by  such  proof  a  plaintiff 
can  be  shown  to  have  been  careful  in  one  case,  why  not  by  the 
same  mode  of  proof  show  that  a  person  acted  carefully  or  carelessly 
in  any  case — in  all  cases  ?  In  many  litigations  under  such  a  test, 
there  would  arise  a  wager  of  character  which  would  as  unfairly 
settle  the  dispute  as  did  formerly  the  wager  of  battle. 

If  the  intestate's  general  character  for  care  be  in  issue,  why  not 
that  of  the  engineer  and  of  every  man  concerned  in  the  manage- 
ment of  the  train  ?  If  a  man  who  is  customarily  careful  were 
always  so,  there  would  be  reason  for  admitting  the  evidence.  Bat 
the  issue  is  whether  the  intestate  was  careful  m  this  particular  in- 
stance,— ^a  fact  to  be,  either  directly  or  circumstantially,  aflBraia- 
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tifdy  pioved.  The  objection  to  such  a  metliod  of  proof  is  ang- 
jnented  bj  the  fact  that  the  testimony  consisted  merely  of  the 
^qpinions  of  neighbors-— one  generality  proving  another,  ^out  npon 
wliat  tests  or  wliat  definition  of  care  are  their  opinions  grounded  ? 
The  question  was  not  whether  the  intestate  managed  liis  farm  or 
hifl  shop  or  his  horses  carefully,  but  whether  he  used  due  care  in 
attempting  to  ciross  a  railroad  track  at  the  very  moment  when  a 
r^alar  train  was  due  at  the  crossing.  The  law  imperatively  de- 
mands that  a  traveller  look  and  listen  before  crossing  if  there  is 
any  opportunity  to  do  so.  What  did  those  former  witnesses  know 
about  the  intestate's  habitual  care  in  that  respect  i  It  is  not  a 
ground  for  the  admission  of  this  evidence  that  the  plaintiff  can 
produce  no  other.  It  is  neither  of  primary  nor  secondary  im- 
portance ;  it  is  not  evidence  at  all.     1  Greenl.  Ev.  §  84. 

The  question  is  not  a  new  one  in  this  court.  The  sole  question 
considered  in  the  case  of  Scott  v.  Hale,  16  Maine,  326,  was 
whether  similar  evidence  was  admissible.  The  defendant  there 
was  sued  for  damages  for  the  loss  of  a  buflding  by  fire,  the  allega- 
tion being  that  the  fire  was  occasioned  by  the  negligence  of  tlie 
defendant.  In  that  case  the  same  arguments  were  presented  as 
here.  The  evidence  received  in  that  case  came  nearer  the  point  at 
iffiue  than  the  evidence  here.  At  the  trial  the  court  permitted 
witnesses  to  testify  that  the  defendant  was  very  careful  with  fire, 
and  that  they  never  discovei*ed  any  carelessness  in  him  about 
taking  care  oi  his  fires  during  the  time  they  were  at  his  house, 
just  before  the  event  complained  of.  It  was  held  that  the  evi- 
dence was  inadmissible,  and  the  verdict  was  set  aside.  The  same 
rule  has  been  maintained  in  subsequent  cases.  Lawrence  v.  Mt. 
Vernon,  35  Maine,  100;  Dunham  v,  Rachliff,  71  Maine,  345. 
Tlie  case  of  Morris  v.  East  Haven,  41  Conn.,  cited  by  the  de- 
fendants, is  an  especially  pertinent  and  sustaining  decision.  See 
Baldwin  v.  Railroad,  4  6ray,  333. 

Exception  is  taken  to  the  judge  charging  the  jury  to  take  into 
consideration,  upon  the  question  of  the  intestate's  care  upon  the 
occasion  of  the  injury,  the  knowledge  of  the  jury  ^^  of  the  habits 
of  thought  and  mind,  and  the  natui*al  instincts  of  men"  to  pre- 
serve themselves  from  injury.  Following,  as  no  doubt  it  did,  an 
impressive  argument  of  counsel  that  a  man  would  not  be  so 
unwise  as  to  rush  into  danger  when  it  was  avoidable,  we  are 
inclined  to  think  the  idea  intended  was  presented  to  the  jury  too 
prominently.  Such  a  consideration  is  by  no  means  evidence,  for 
if  it  were  so,  a  jury  might  accept  it  as  conclusive  evidence.  It  is 
no  more  than  an  accompaniment  or  an  appurtenance  of  evidence. 
It  may  have  some  influence  upon  the  interpretation  of  facts 
ajffirroatively  presented.  It  pertams,  as  said  by  defendants'  coun- 
sel, to  those  natural  laws  in  connection  with  which  all  evidence 
may  be  weighed.     It  belongs  to  the  class  of  slight  presumptions 
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described  by  Mr.  Beet,  which,  ^^  taken  sinfflj,  do  not  either  ooimti- 
tnte  proof  or  shift  the  bnrden  of  proof/*^  1  Best  £v.  §  319.  It 
may  xive  character  or  force  to  facts  already  proved,  bat  it  does 
not  of  itself  add  or  create  proof.  It  is  rather  an  arerament  or 
mode  of  reasoning  upon  evidence.  Practically  speaking,  it  is 
no  more  than  that-  a  person^s  motive  may  be  taken  into  considera- 
tion in  relation  to  any  act  done  by  such  person.  It  would  be 
reasonable  to  say  that  a  man  would  be  naturally  stimulated  to 
avoid  rather  than  to  rush  into  dangerous  situations.  He  woald 
be  impelled  by  strong  motives  to  do  so.  But  this  would  apply  to 
the  engineer  or  fireman  or  brakeman  on  a  train  as  well  as  to  the 
traveller,  although  perhaps  not  generally  in  the  same  degree. 

But  the  weakness  of  tlie  plaintifPs  position  lies  in  the  fact  that 
this  motive  for  personal  safety  does  not  operate  upon  the  minds  of 
men  until  they  can  clearly  see  that  they  are  endangered  by  their 
carelessness.  It  does  not  keep  them  from  careless  acts.  The 
danger  is  often  not  seen  until  too  late  to  be  extricated  from  it 
The  careless  act  usually  precedes  the  moment  when  the  natural 
instincts  for  self-preservation  are  aroused. 

^  And  a  man  is 'quite  prone  to  take  risks.  A  man  is  careless  to 
take  a  risk  in  crossing  a  railroad  in  advance  of  a  coming  train* 
We  all  know  that  he  often  does  it.  There  is  no  donbt  uat  the 
intestate  was  impelled  by  all  his  instincts  and  love  of  life  to  save 
himself  when  he  saw  that  the  horrible  danger  was  upon  hira ;  bat 
how  the  unfortunate  man  got  into  the  awful  situation  no  one 
seems  to  know  and  no  evidence  explains  to  us.  It  seems  to  be  an 
nnexplained  catastrophe. 

Otlier  questions  are  discussed  which  may  be  properly  passed.  A 
^ood  deal  of  discussion  is  elicited  by  the  ruling  that  the  plaintifPs 
mtestate  had  a  right  of  passage  across  the  railroad.  Perhaps  the 
point  may  be  avoided  upon  the  ground  of  a  license  or  permission 
from  the  defendant  company  to  the  public,  as  was  the  case  in 
Barry  v.  Eailroad,  92  N.  Y.  286. 

Exceptions  sustained. 

Due  Care  inferable  from  Ordinary  Habits  of  Prudent  Men. — ^It  is  held 
in  Bome  cases  that  the  exercise  of  due  care  upon  the  part  of  a  person  who 
has  been  run  over  and  killed  at  a  railroad  crossing  may  be  inferred  from  the 
ordinary  habits  of  prudent  men  to  avoid  danger.  Northern  Central  R  Go. 
«.  State,  29  Md.  420;  Northern  Central  R.  Co.  «.  Geis,  31  Md.  357;  Gaje. 
Winter,  34  Cal.  153;  Johnson  «.  Hudson  River  R.  Co.,  20  N.  Y.  65;  Cleve- 
land &  P.  R  Co.  f}.  Rowan  et  uz.,  66  Pa.  St.  393;  Lehigh  Valley  R  R 
Co.  «.  Hall,  61  Pa.  St.  361 ;  Weiss  «.  Pennsylvania  R  R  Co.,  79  Pa.  St.  837; 
Phila.,  W.  &  B.  R  Co.  f>.  Stebbing,  supra,  86;  Maryland  Central  R  Go.f. 
JNewbem,  mpra,  261. 
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Wabash,  St.  Louis  and  Paoifio  Ry.  Co. 

V. 

Wallace. 

(110  lUinoii  Beparta,  114.) 

Although  a  railway  company  may  omit  the  statutory  duty  of  ringing  a  bell 
or  soanding  a  whistle  at  a  public  road  crossing,  still  a  party  claiming  to  re- 
coyer  for  ED  injury  in  consequence  of  such  omission  of  duty,  must  have  used 
due  care  and  caution.  The  negligence  of  the  compliny  does  not  absolve  him 
from  all  care.  The  plaintiff  in  such  case,  to  recover,  is  required  to  exercise 
luch  care  as  might  be  expected  of  prudent  men  generally,  under  like  circum- 
stances. 

Where  it  is  well  known  to  the  servants  of  a  railway  company  and  a  person 
iojored  at  a  road  crossing,  that  such  place  is  unusually  hazardous,  it  is  the 
dutj  of  both  parties  to  use  more  care  than  at  ordinary  crossings  where  the 
danger  is  not  so  great.  In  such  case  the  servants  of  the  company  should 
ring  the  bell  and  sound  the  whistle  to  the  full  extent  of  the  statutory  require- 
ment 

If  a  plaintiff  who  is  injured  at  a  highway  crossing  by  a  railway  train  does 
omit  some  slight  precaution  for  his  safety,  and  the  railway  company  omits  all 
care  on  its  part,  the  plaintiff  will  not  be  without  remedy.  If  the  plaintiff^s 
negligence  is  slight,  and  that  of  the  company,  when  compared  with  that  of 
plaintiff,  is  gross,  a  recovery  may  be  had. 

What  is  prudence  and  proper  care  under  some  circumstances  may  be  negli- 
gence in  others;  and  so,  negligence  in  danger  under  some  circumstances 
Bi^ht  be  regarded  as  prudence  under  others.  Each  case  must  depend  largely 
OD  its  own  »cts. 

Appsal  from  the  Appellate  Court  for  the  Second  District: — 
heard  in  that  court  on  appeal  from  the  Circnit  Court  of  Will 
Connty. 

Sleeper  &  Whiton  for  the  appellant. 

C.  W .  Brown  and  F.  Bennett  for  the  appellee. 

Walker.  J. — This  was  an  action  on  the  case,  instituted  bv  ap- 
pellee, Wallace,  against  appellant,  to  recover  for  injuries  claimed 
to  have  been  inflicted  by  the  servants  of  appellant,  in  the  negligent 
management  of  a  train  on  its  railroad.  These  were  three  counts 
in  the  declaration,  in  which  it  was  averred  that  appellant's  servants 
drove  an  en^ne  and  train  on  its  road  over  the  crossing  of  a  high- 
way so  negligently  that  appellee  was  struck  and  injured,  and  his 
horse  was  damaged ;  that  no  whistle  was  sounded  or  bell  rung, 
as  required  by  statute,  nor  was  there  the  sign  required  by  the 
btntnte  placed  at  the  crossing;  also,  that  the  company  had  negli- 
i.'ently  permitted  high  piles  of  dirt  and  other  substances  to  remain 
on  its  right  of  way,  so  as  to  obstruct  the  view  of  an  approaching 
train  on  the  railroad,  whereby  appellee  and  his  horse  were  struck 
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and  injured.  On  a  trial  in  the  circoit  court  the  jury  found  a  ver- 
dict in  favor  of  appellant  for  $1150.  A  motion  lor  a  new  trial 
was  entered  and  ov^erruled,  and  judgment  rendered  on  the  verdict. 
An  appeal  was  perfected  to  the  Appellate  Court  for  the  Second 
District,  where,  on  a  hearing,  the  judgment  was  affirmed,  and  the 
company  brings  the  case  to  tuis  court  oj  appeal. 

The  facts  are  settled  by  the  findings  of  the  circuit  and  appellate 
courts,  and  we  are  relieved  from  their  consideration,  further  than 
as  they  are  a  basis  for  the  rulings  of  tlie  eourt  in  trying  the  cause. 
We  snail  examine  some  of  the  objections  urged  against  such  rul- 
ings. 

Objections  are  urged  against  the  appellee's  seventh  instruction. 
It  is  tnis : 

"  The  jury  are  instructed  that  if  they  believe,  from  the  evidence, 
that  a  bell  was  not  rung  or  a  steam  whistle  sounded,  at  a  distance 
of  eighty  rods  from  the  crossing  of  said  defendant's  railroad  across 
said  north  and  south  highway,  and  kept  ringing  or  wliistling  until 
the  crossing  was  reached,  and  tlie  plamtiff  was  Inlled  into  security 
by  reason  of  such  neglect  on  the  part  of  the  defendant,  then  the 
plaintiff  would  have  the  right  to  recover  for  any  injury  cansed 
thereby,  even  though  he  was  guilty  of  slight  negligence." 

Appellee  cites  in  support  or  this  instruction  tiie  case  of  Chicago 
&  Alton  R.  K.  Co.  v.  Elmore,  67  111.  178,  and  it  seems  to  support 
the  rule  contained  in  the  instruction.  Bat  the  rule  has  been  dis- 
regarded in  subsequent  cases.  The  cases  of  Chicago,  Burlington 
&  Quincy  R.  R.  Co.  v,  Harwood,  80  111.  88,  and  Chicago,  Burling- 
ton &  Quincy  R.  R.  Co.  v.  Johnson,  103  Id.  512,  s.  c.,  8  Am.  & 
Eng.  R.  R.  Cas.  225,  clearly  modify  the  rule  announced  by  that 
case.  They  hold,  that  although  the  railroad  company  may  omit  the 
duty  imposed  by  the  statute,  of  ringing  a  bell  or  sounding  a  whistle, 
«till  the  plaintiff  must  use  care  and  caution, — that  the  negligence 
of  the  company  does  not  absolve  him  from  all  care.  Such  a  neglect 
of  duty  on  the  part  of  the  company  will  no  doubt  exonerate  the 

Elaintiff  from  as  nigh  a  degree  of  care  as  would  have  been  required 
ad  it  performed  the  duty.  Plaintiff,  under  such  circumstances, 
is  required  to  exei'cise  care,  and  such  care  as  might  be  expected 
from  prudent  men  generally,  under  like  circumstances.  So  far, 
therefore,  as  the  Elmore  case  conflicts  with  the  views  here  ex- 
pressed, it  is  overruled. 

In  this  case  both  parties  knew  that  tlie  place  where  the  accident 
occurred  was  more  than  usually  hazardous,  and  knowing  that  fact, 
both  parties  were  under  the  duty  of  using  more  caution  than  at 
ordinary  crossings.  The  road  on  which  appellee  was  travelling 
bore  almost  due  north  and  south,  and  he  was  travelling  from  the 
north.  The  railroad  was  located  at  an  angle  of  about  thirty  degrees 
east  of  the  road,  north  of  the  crossing.  Where  the  collision  oc- 
curred both  appellee  and  the  tirain  approached  it,  the  one  from  the 
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north,  and  the  other  from  thirty  degrees  east  of  north.  The  train 
approached  appellee  from  behmd,  or  nearly  so,  and  to  have  seen 
the  train  he  wonld  have  been  compelled  to  almost  tnm  facing  that 
part  of  the  road  behind  him, — hence  the  great  necessity  that  the 
4Ber7ant8  of  the  company  shonld  have  rung  the  bell  or  sounded  tlie 
whistle  to  the  full  extent  of  the  statutory  requirement.  The  omis- 
sion of  duty,  and  the  want  of  care  on  the  part  of  appellee,  should 
not  absolye  the  company  from  the  use  of  care.  Human  life  can- 
not be  thus  sacrificed  under  the  sanction  of  Iaw.  If  the  injured 
party  does  omit  some  slight  precaution  for  his  safety,  and  the  com- 
pany omits  all  care  on  its  part,  still  the  injured  party  is  not  without 
a  remedy.  If  the  plaintifTs  negligence  is  slight,  and  that  of  the  com- 
pany, when  compared  with  that  of  the  plaintiff,  is  gross,  a  recovery 
can  nevertheless  be  had.  If  both  parties  M*ere  to  use  the  highest 
possible  degree  of  care,  such  accidents  as  this  could  never  occur ; 
but  the  law  does  not  demand  that  degree  of  care,  because  it  is  im- 
practicable in  the  ordinary  affairs  of  life,  hence  reasonable  care  is 
required. 

It  is  impossible,  in  the  nature  of  things,  to  lay  down  more  than 
general  rules,  as  exactness  and  precision  ai*e  impossible,  because 
two  cases  are  never  more  than  approximately  the  same.  Kor  can 
there  be  any  precise  requirement  demanded  of  individuals.  Per- 
liaps  two  persons  of  the  highest  order  of  intelligence  and  caution 
would  not  act  precisely  aliEe  when  menaced  witli  the  same  immi- 
nent peril.  Under  the  facts  in  each  case  we  can  only  say  that  men 
have  not  acted  as  prudent  men  would  be  expected  to  do  under  the 
<drcumstances,  and  omitting  to  thus  act,  we  can  say  they  have  not 
used  due  care  when  menaced  with  sudden  and  unexpected  danger, 
or  we  can  say  they  have  done  all  that  prudence  requires.  What  is 
prudence  and  proper  care  under  some  circumstances  is  negligence 
nnder  others,  and  so,  negligence  in  danger  under  some  circum- 
stances would  be  regarded  as  prudence  under  others.  Each  case 
must  necessarily  depend  largely  on  its  own  facts.  But  the  instruc- 
tion lacked  the  qualification  that  appellee  was  required  to  use  care 
to  avoid  the  accident,  and  was  erroneous. 

The  judgment  of  the  Appellate  Court  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed.   • 

Company  not  giving  Statutory  Signals  not  Liable  in  case  of  Contributory 
Neglige ncot — ^A  railroad  company  wiiose  servants  liave  failed  to  sound  the 
statutory  signal  on  approaching  a  crossing  are  ordinarily  not  held  liable  for 
any  injury  occurring  in  consequence  when  the  injured  person  has  himself  been 
guilty  of  contributory  negligence.  Chicago,  B.  &  Q.  R.  Co.  v.  Lee,  68  III. 
676;  Houston  &  T.  C.  R.  Co.  v.  Nixon,  52  Tex.  19;  Cleveland,  C.  C.  &  I.  R. 
Co  .V.  Elliott,  28  Ohio  St.  340:  Shaw  tJ.  Jewett,  86  N.  Y.  616;  s.  c,  6  Am.  & 
Eng.  R.  R.  Cas.  Ill;  Meeks  v.  Southern  Pacific  R.  Co.,  52  Cal.  602;  Harlan 
V,  St.  Louis,  K.  C.  &  N.  R.  Co.,  64  Mo.  480;  Steves  v.  Oswego,  etc.,  R.  Co., 
18  N.  Y.  422;  Toledo,  etc.,  R.  Co.  v,  Riley,  47  111.  514;  Hinckley  v.  Cape  Cod 
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B.  Co. ,  120  Mass.  267 ;  Rothe  v,  Milwaukee,  etc. ,  R.  Co. ,  21  Wise.  256 ;  Havens 
«.  Erie,  etc.,  R.  Co.,  41  N.  Y.  296;  Henze  v.  St.  Louis,  E.  C.  &  N.  R.  Co.,  1^ 
Am.  &  Eng.  R.  R.  Cas.  212;  Penna.  R  Co.  v.  Righter,  2  Am.  &  Eng.  R  R. 
Cas.  220;  Kansas  Pac.  R  Co.  v.  Richardson,  6  Am.  &  Eng.  R  R  Cas.  96; 
Shaw  V,  Jewett,  6  Am.  &  Eng.  R.  R.  Cas.  Ill;  International  &  St.  N.  R  Co. 
0.  Jordan,  10  Am.  &  Eng.  R  R  Cas.  801. 

But  see  Harty  «.  Central,  etc.,  R  Co.,  42  N.  Y.  468;  LeTy*.  Great  Western 
R  Co.,  48  N.  Y.  675;  Galena,  etc.,  R  Co.  «.  Loomis,  18  III.  458;  Chicago, 
etc.,  R  Co.  V.  Reid,  24  III.  144;  Zeigler  v.  Railroad  Co.,  5  8.  C.  221;  Lan- 
gan  V.  St.  Louis,  etc.,  R.  Co.,  6  Cent.  L.  J.  175;  Meyer  «.  Lindeli,  etc.,  R 
Co.,  6  Cent.  L.  J.  475. 

Law  of  Comparative  Negligence  at  Railroad  Crossings. — Under  the  rule  a» 
to  comparative  negligence  in  force  in  Illinois  it  is  well  settled  that  when  a 
railroaa  company  fails  to  give  statutory  signals  and  the  contributory  n^li- 
gence  of  a  party  is  slight  compared  with  the  negligence  of  the  company,  he 
IS  entitled  to  recover.  Chicago,  etc.,  R.  Co. «.  McEean,  40  111.  218 ;  Chicago, 
etc.,  R  Co.  «.  Fears,  58  111.  115;  Illinois,  etc.,  R  Co.  v,  Moffit,  67  III.  481; 
Chicago,  etc.,  R.  Co.  v.  Lee,  68  III.  576;  Illinois,  etc.,  R  Co.  «.  Goddard,  72^ 
III.  567;  Illinois,  etc.,  R.  Co.  «.  Benton,  69  III.  174;  Chicago,  etc.,  R  Co.  t. 
Hatch,  79  III.  187;  Illinois  Central  R  Co.  v.  Hammer,  85  111.  526;  Chicago, 
B.  <&  Q.  R  Co.  «.  Lee,  87  III.  454;  Wabash  R  R  Co.  e.  Henks,  91  III.  406; 
Stratton  «.  Central  C.  H.  R  Co.,  1  Am.  &  Eng.  R  R  Cas.  115;  Chicago  & 
N.  W.  R  Co.  «.  Dimmick,  2  Am.  &  Eng.  R  R  Cas.  201;  Chicago,  etc.,  R 
Co.  V  Johnson,  8  Am.  &  Eng.  R,  R  Cas.  225;  Chicago  &  Alton  R  R  Co.  e. 
Bonifield,  8  Am.  &  Eng.  R  R  Cas.  493;  Peoria  &  P.  U.  R  Co.  9.  Claybeig^ 
15  Am.  &  Eng.  R  R  Cas.  856. 

In  Georgia  the  law  is  to  the  same  effect.     Augusta,  etc.,  R  Co.  9.  McSl'> 
murry,  24  Ga.  75;  Macon,  etc.,  R.  Co.  f>,  Davis,  27  GUl  118.        , 


Mantel  v.  Chioago,  M.  and  St.  P.  R.  Co. 
Minneapolis  St.  Ky.  Co.  v*  Chioago,  M.  and  St.  P.  B.  Co. 

(Advance  Case,  Minnetata,    January  8,  1885.) 

A  driver,  of  a  horse  car  perfectly  familiar  with  a  crossing  of  a  steam  rail- 
road approached  said  crossing  at  a  speed  which  was  considerable.  The  view 
was  SQ  obstructed  that  he  could  not  see  up  and  down  the  track  until  within 
about  forty  feet  of  it.  When  within  about  twenty-five  or  thirty  feet  of  the 
track  he  first  became  aware  of  an  approaching  train.  He  then  put  down  the 
brake  and  endeavored  to  stop  the  car,  but  its  ihomentum  was  such  that  it 
ran  upon  the  track  and  was  struck  by  the  approaching  train.  Both  the 
driver  and  car  were  injured. 

Held^  that  the  driver  had  been  guilty  of  such  contributory  negligence  aa 
precluded  recovery  either  by  himself  or  by  the  horse-car  company. 

Expert  evidence  was  not  admissable  as  to  whether  or  not  above  oondact 
constituted  negligence  on  the  part  of  the  driver. 

m 

Appeal  from   a  judgment  of   the  district  court,   Hennepin 

County. 

Wilson  &  Lawrence  for  respondents,  P.  H.  Mantel  and  Minne- 
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apoliB  Street  Ry.  Co.,  and  Ell  Torrence  for  respondent,  P.  H. 
Hantel. 

W.  H/  Morris  for  appellant,  Chicago,  M.  &  St.  P.  Ky.  Co. 

GiLFiLLAN,  C.  J. — ^These  are  two  actions,  tried  together  in  the 
court  below,  to  recover  for  injuries  caused  by  a  collision  at  a  street 
crossing  of  a  street  car  belonging  to  the  street  railway  company, 
driven  oy  the  plaintiff,  Mantel,  with  a  train  of  flat  cars  of  defend- 
ant, by  which  Mantel  and  the  street  car  and  the  horse  drawing  it 
were  injnred.  The  chief  point  here,  as  upon  the  trial  below,  re- 
lates to  the  alleged  contributory  negligence  of  the  driver  of  the 
street  car.  The  collision  took  place  at  the  intersection  of  one  of 
defendant's  tracks  with  Cedar  Avenue,  a  street  running  north  and 
south  in  the  city  of  Minneapolis,  along  which  and  crossing  the 
track  ran  one  of  the  lines  of  the  street  railway  company.  A  train 
of  11  flat  cars  pushed  by  a  locomotive  was  backing  on  defendant's 
track  from  the  eastward,  and  had  reached  and  was  on  the  crossing 
of  the  two  tracks  when  the  street  car  coming  from  the  north  ran 
into  it.  Only  one  car  ran  on  this  street-car  line,  and  it  ran  from 
\8ome  point  north  of  defendant's  line  to  a  point  on  Cedar  Avenue,  a 
little  over  a  block  south,  where  it  turned  and  went  back,  making 
80  round  trips,  or  crossing  defendant's  track  60  times  a  day. 
Mantel  was,  and  for  three  or  four  weeks  prior  to  the  collision  had 
been,  the  only  driver  of  this  car,  so  that  for  three  or  four  weeks  he 
had  been  in  the  habit  of  making  the  crossing  60  times  a  day.  He 
must  be  presumed  to  have  been,  and  his  testimony  shows  that  he 
was,  perfectly  familiar  with  the  situation,  with  the  dangers  of  the 
crossing,  and  the  necessity  of  exercising  care  in  approaching  and 
crossing.  Nothing  but  an  almost  inconceivable  neglect  on  his  part 
could  have  left  him  ignorant  of  those  things.  For  two  or  three 
weeks  there  had  been,  besides  other  trains,  regular  and  irregular, 
two  flat  or  gravel  car  trains  running  on  defendant's  track,  the  lat- 
ter crossing  Cedar  Avenne  in  all  14  times  a  day  between  7  in  the 
morning  and  6  in  the  evening. 

The  track  of  defendant  crosses  the  ayenue,  and  then  curves  to 
the  north,  until,  at  the  distance  of  abont  a  quarter  of  a  mile,  it  runs 
nearly  parallel  to  it.  It  rnns  on  an  embankment  from  a  point  550 
feet  northeasterly  from  the  crossing,  and  on  that  part  the  track 
itself  can  be  seen  from  various  parts  of  the  avenne.  There  are 
some  sheds  intervening  in  such  a  way  that  at  a  point  on  the  avenue 
465  feet  north  of  the  crossing  the  south  line  of  Twenty-eighth 
Street,  the  nearest  point  at  which  the  track  can  be  thus  seen,  is  880 
feet  from  the  crossing,  and  to  one  going  north  on  the  avenue  the 
track  can  be  seen  nearer  the  crossing  as  he  goes  further  north,  till 
at  1200  feet  north  the  track  can  be  seen  at  a  point  558  feet  from 
the  crossing.  From  the  latter  point  to  the  crossing  defendant's 
track  runs  through  a  cut  varying  from  4  feet  7  inches  to  5  feet  6 
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inchoB  in  deptlh  to  a  point  184  feet  from  the  crossing,  where  k  ib 
2  feet  8  incnes  in  depth,  and  from  there  it  lesfiens  in  depth  to  tbe 
orossing  south  of  Twenty-eighth  Street.  There  lure  between  tbe 
avenne  and  defendant's  track,  buildings  and  fences  somewhat  ob- 
^nieting  the  view,  until  40  feet  from  the  crossing,  so  that  it  is  evi- 
dent one  might  pass  south  over  that  part  of  the  avenue  and  not  see 
A  train  of  flat  cars  and  locomotive  on  the  track  to  the  eastward, 
though  he  looked  in  that  direction.  Mantel  testifies  that  he  looked 
in  tlukt  direction,  but  saw  nothing.  Within  40  feet  north  of  the 
crossing  nothing  obstructs  the  view  along  the  track  to  a  point  184 
feet  east  At  tlie  latter  point  the  cut  was  2  feet  8  inches  deep. 
The  height  of  a  flat  car  was  shown  to  be  from  3^  to  4  feet,  so  that 
at  that  point  from  10  to  16  inches  or  more  in  height  of  the  mpet 
part  of  the  flat  cars  would  be  visible  to  one  looking  eastward  from 
«ny  point  on  the  avenue  within  40  feet  north  from  the  crossing. 
The  train  in  question  was  about  400  feet  long.  On  the  flat  car 
nearest  the  crossing  there  was  a  man  standing.  From  a  point  on 
the  avenue  200  feet  north  to  the  crossing  there  is  a  fall  of  2  fe^ 
4  inches,  of  which  1  foot  6  inches  is  in  the  100  feet  nearest  the 
crossing.  When  driving  towards  the  crossing  Mantel  stopped  to 
let  off  some  passengers,  at  a  point  about  265  ^t  to  the  nortli  of  it, 
and  says  that  he  then  looked  und  listened,  and  as  he  neither  saw 
nor  heard  anything  he  thought  everything  was  clear,  and  started 
on.  He  drove  his  horse  on  a  trot,  with  the  brake  half  set,  making, 
as  he  says,  probably  about  four  miles  an  hour,  till  he  was  about  ^ 
or  80  leet  from  the  crossing,  at  which  point  he  was  looking 
towards  the  west,  and,  immediately  turning  to  look  east,  he  heard 
It  shout,  and  saw  the  train  approaching.  He  says  he  at  once  ap- 
plied the  brake,  but  was  unable  to  stop  his  car  in  time  to  avoid  the 
ooUision.     He  testifies  that  the  brake  was  in  good  order. 

There  is  no  reason  apparent,  and  no  attempt  was  made  to  give 
any,  for  the  inability  to  stop  the  car,  except  that  its  momentum, 
when  it  reached  the  point  where  tlie  driver  saw  the  approaching 
train,  was  such  that  it  could  not  be  stopped  by  the  brake  within 
the  distance  it  had  to  go  before  reaching  the  crossing.  He  testi- 
fies that  he  could  not  tell  within  what  distance  a  car  could  be 
stopped  going  down  that  grade,  with  the  brake  half  set,  at  the  rate 
of  four  miles  an  hour,  but  that  when  going  at  that  rate  on  a  level, 
with  the  brake  in  good  order,  it  would  probably  take  15,  20,  or  25 
feet.  This  statement  of  facts  is  made  solely  from  MantePs  testi- 
mony, and  maps  in  evidence  admitted  to  be  connect. 

A  summary  of  the  situation  is  this :  While  driving  down  th^ 
avenue  from  a  point  265  feet  to  a  point  40  feet  from  tlie  crossing. 
Mantel,  by  reason  of  buildings  and  fences  and  the  cut  partially 
obstructing  the  view,  and,  perhaps,  of  some  part  of  his  attention 
being  required  in  the  opposite  direction  and  in  the  care  of  his  horse 
and  car,  could  not  be  any  way  sure  that  he  would  see  a  train  of  flat 
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cars  if  coming,  as  this  train  was,  within  snch  distance  as  would 
make  it  necessary  for  him  to  stop  his  car  before  reaching  the  cross^ 
ing,  and  his  hearing  the  train  might  be  prevented  by  the  direction 
of  the  wind  or  the  noise  made  by  his  horse  and  car. 

It  was,  therefore,  not  pmdent  for  him  to  rely  solely  on  the  fact 
that  upon  looking  he  dia  not  see  any  train,  and  upon  listening  he 
did  not  hear  any.  At  40  feet  distance  he  could,  oy  looking,  make 
himself  entirely  sure  that  there  was  or  was  not  a  train  coming  dan- 

ferously  near  the  crossing.  If  he  had  not  looked  at  all  within  that 
istance,  but  had  driven  right  on,  no  sane  man  would  say  that  he- 
acted  with  due  care.  And  yet  what  good  would  looking  within 
that  distance  do  if  he  had  allowed  his  car  to  acquire  such  momen* 
turn  that  he  could  not  stop  it  within  that  distance  if  he  saw  a  train 
approaching  too  near?  By  permitting  it  to  acquire  that  momen- 
tnm,  and  keep  it  till  he  was  within  25  or  30  feet  of  the  crossing, 
where,  if  we  are  to  credit  him  with  a  proper  endeavor  to  stop, 
he  could  not  stop  in  time,  he  rendered  looking  practically  useless 
as  a  means  to  secnre  his  safety.  That  it  was  a  grossly  imprudent 
way  to  approach  so  dangerous  a  thin^  as  a  railroad  crossing,  over 
which  trains  frequently  pass,  is  too  clear  to  admit  of  any  reasona- 
ble  question.  Ifo  one  fairly,  reasonably,  and  understandingly  ex- 
ereismg  his  judgment  coula  come  to  any  other  conclusion.  A& 
this  renders  a  new  trial  necessary,  we  need  not  consider  the  other 
points  in  the  case,  which  may  not  arise  on  the  second  trial,  except^ 
perhaps,  the  ruling  of  the  court  below  upon  certain  parts  of  tiie 
depositions  offered.  As  to  those,  we.  will  say  that  whether  this  or 
that  act  of  plaintiff  or  defendant  was  negligence,  and  whether  due 
care  required  this  or  that  to  be  done,  are  not  matters  for  expert 
testimony.  They  are  not  matters  of  science  or  skill,  as  might  be 
snch  a  question  as  how  long  it  would  take  to  stop  a  train  of  cars  or 
a  street  car  going  at  a  designated  rate  of  speed,  but  they  are  mat- 
ters of  judgment  and  common  experience,  to  be  determined,  upon 
the  facts  and  circumstances  of  the  case,  by  the  jury,  who  are  aa 
competent  to  determine  them  as  any  witness  can  bs. 
Judgments  reversed,  and  new  trial  ordered. 

Driving  towards  Crossing  at  Speed  too  groat  to  Checlci — When  a  persoa 
familiar  with  a  railroad  crossing  arive»  towards  it  at  so  great  a  rate  of  speed 
that  he  is  unable  to  check  and  stop  his  vehicle  in  time  to  escape  colUsion 
with  a  passing  train,  he  will  be  held  guilty  of  ffross  contributory  negliffence. 
Salter  «.  Utica,  etc.,  R  Co.,  18  Hun,  187;  Hanng  v.  New  York,  etc.,  K.  Co., 
18  Barb.  0;  Grippen  «.  New  York,  etc.,  R.  Qo.,  40  N.  Y.  84;  Snows  «,  Maine^ 
etc,  R.  Co.,  67  Jfe.  100. 
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PXNOB 
V. 

Chicago,  K.  I.  aiid  P.  R.  Co. 

{Advance  (kue^  latoa.    June  4,  1884.) 

Where  a  party  driving  has,  at  a  distance  of  50  feet  from  the  railroad,  an 
unobstructed  view  of  1300  feet  of  the  track,  and  his  attention  is  in  no  way 
diverted  from  seeing  an  approaching  train,  his  failure  to  look  and  listen  is 
such  negligence  that  he  cannot  recover  if  injured  by  a  train  upon  the  track. 

Where  two  tracks  run  parallel  at  some  distance  apart,  though  the  train  on 
the  first  track  might  have  prevented  the  plaintiff  from  seeing  the  train  on  the 
second  track  (the  one  on  which  the  collision  occurred),  he  is  not  excused 
from  seeing  the  train  on  the  first  track,  the  view  being  unobstructed,  and 
waiting  until  it  passed  to  see  if  there  was  danger  in  crossing  the  second  track; 
the  crossing  of  one  track,  and  the  attempt  to  cross  the  oUier,  were  parts  of 
one  act. 

Appeal  from  Polk  Circuit  Court. 

This  is  an  an  action  for  a  personal  injury  caused  by  a  collision 
of  one  of  defendant's  trains  with  a  wagon  in  which  plaintiff  was 
riding,  at  or  near  a  public  crossing  of  aefendant's  railroad  track. 
There  was  a  trial  by  jury,  which  resulted  in  a  verdict  and  judgment 
for  the  plaintiff  for  $10,000.     The  defendant  appeals. 

"Wright,  Cummins  &  Wright  for  appellant. 

Parsons  &  Runnells  for  appellee. 

RoiHRocK,  C.  J. — On  the  evening  of  October  30,  1878,  at 
about  dark,  the  plaintiff  and  one  Crews  left  Des  Moines  in  a  com> 
mon  road  wagon  drawn  by  a  team  of  mules,  to  go  to  the  plaintiff's 
home,  in  the  eastern  part  of  Polk  County.  The  teapi  and  wagon 
belonged  to  the  plaintiff,  and  were  driven  by  Crews,  who  was 

Jlaintiff's  tenant,  and  worked  for  him.  For  a  few  miles  out  of 
)es  Moines,  the  tracks  of  the  Chicago,  Kock  Island  &  Pacific 
B.  R.  and  the  Keokuk  &  Des  Moines  B.  B.  run  parallel  and,  at 
places,  near  to  each  other,  and  both  railroads  were  then  opemted 
oy  the  defendant.  The  plaintiff  and  Crews  were  travelling  upon 
a  highway  which  runs  parallel  with  the  railroad  tracks,  and  crosses 
them  in  two  or  more  places.  In  going  east  on  the  hifi^liway  they 
crossed  the  railroad  tracks  from  the  north  to  the  soutli  side  near 
the  city  limits.  From  that  crossing  they  proceeded  in  an  easterly 
direction  on  the  south  side  of  the  railroad  tracks  to  a  second  crossing, 
where  they  approached  the  track  of  the  Keokuk  &  Des  Moines 
road  in  a  nortneasterly  direction,  and  crossed  over  the  same  imme- 
diately  in  front  of  a  freight  train  going  east.  The  team  became 
frightened  and  unmanageable,  and  ran  along  the  highway  to  the 
other  railroad  track,  a  distance  of  about  216  feet^  where  it  came  in 
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collision  with  a  freight  train  going  east  on  that  track.  By  the  col« 
lision  one  of  the  males  was  killed,  the  wagon  broken,  and  the  plain- 
tiff severely  iinured. 

The  plaintiff  claims  that  the  defendant  was  negligent  in  several 
respects,  including  the  construction  of  the  two  railroad  tracks  in 
dose  proximity,  the  great  rate  of  speed  at  which  the  trains  were 
running  at  the  time  f>i  the  accident,  and  the  faihire  to  whistle  for 
the  crossings,  and  the  failure  of  tlie  engineer  of  the  train  upon  the 
northern  track  to  avoid  the  injury  after  he  discovered  the  plaintiff's 
danger.  Upon  the  question  as  to  negligence  in  running  tlie  trains 
there  is  a  conflict  in  the  evidence.  The  great  preponderance  is 
that  the  trains  were  not  running  al  an  unusual  or  inordinate  speed, 
and  that  the  usual  signals  for  the  crossings  were  given.  And  the 
evidence  is  undisputed  that  the  engineer  of  the  train  on  the  northern 
track  did  not  see  the  team  and  wagon  in  time  to  avoid  the  accident. 
And  there  is  no  proof  that  there  was  anything  in  the  actions  of  the 
team  to  indicate  to  the  pei*sons  on  board  the  train  that  plaintiff 
and  Crews  had  lost  control  of  them.  There  is  no  evidence  to  dis- 
pute the  statement  of  the  engineer  that  it  would  have  been  im- 
possible to  check  the  speed  of  the  train  after  he  discovered  the 
team,  so  as  to  have  permitted  it  to  cross  the  track  in  front  of  the 
train,  and  thus  avoid  the  accident.  The  question,  then,  as  to  the 
failure  of  the  engineer  on  the  northern  train  to  prevent  the  accident 
after  discovering  the  danger,  is  practically  out  of  tlie  case. 

It  appears  in  evidence,  without  dispute,  that  the  head-lights 
upon  both  of  the  engines  were  burning  briglitly,  and  that  the 
plaintiff  was  perfectly  familiar  with  the  crossing.  He  stated  in  his 
testimony  that  he  had  travelled  the  road  "  hundreds,  if  not  thou- 
sands, of  times,"  and  that  he  travelled  it  a  great  many  times  dnringi: 
the  year  preceding  the  accident,  and  that  he  knew  the  trains  on  the 
railroads  were  accustomed  to  pass  in  the  evening.  His  account  of 
the  accident,  as  detailed  by  Inm  in  his  testimony  upon  the  trial,  is 
as  follows:  "As I  drove  along  that  night  I  heard  no  train.  It 
was  very  dark,  and  the  wind  was  blowing  from  me,  and  we  were 
^anxiousto  know  whether  the  trains  had  gone  ahead  of  us.  We 
wanted  to  be  certain,  and  we  stopped  just  after  we  had  passed  the 
line  that  runs  south  from  where  we  travel  directly  east — that  would 
be  about  seventy-five  yards  directly  south  of  the  track  through 
Greaver's  way ;  may  be  not  more  than  fifty.  We  thought  we 
eould  hear  it  there.  We  could  not  hear  it  and  drove  on.  We 
stopped  again  before  reaching  the  railroad  track,  and  it  was  pretty 
dai^  but  we  thought  it  was  something  near  the  cattle-guard  east  of 
Greaver^s.  Just  before  crossing  was  the  last  stop  we  made.  The 
last  stop  would  be  fifty  or  sixty  feet  from  tne  railroad  cross- 
ing, the  way  the  road  runs.  We  neither  saw  nor  heard  the  train. 
We  then  started  on — supposed  we  were  going  over  without  trouble 
— ^and  about  the  time  we  were  near  to  the  crossing  there  was  a  light 
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flashed  and  we  felt  a  jerk.     The  light  flashed  again,  and  by  this  time 
we  w;ere  jast  on  the  road,  and  we  were  going  off  of  it,  and  it  seemed 
by  the  brightness  of  the  light,  of  course,  very  near  to  ns.    1  drew 
myself  up  like  to  see — f or  1  thought  they  would  have  hit  the  wagon 
— to  see  now  much  they  had  missed  us.    Up  to  that  time  I  had  seen 
a  light.  *  I  had  not  heard  a  train.     I  knew  the  light  was  there,  and 
was  expecting  it  to  hit  the  wagon.     If  I  heard  it  just  that  moment 
I  do  not  suppose  I  would  have  noticed  it,  for  I  expected  that  the 
train  would  nit  the  hind  wheels  of  the  wagon  before  we  could  get 
over  the  track;  but  we  got  over  without  being  hit,  and,  as  I  threw 
my  head  back  to  see  whether  they  had  hit  us  or  not,  I  saw  the  train 
on  the  other  road.     Mr.  Ci^ws  was  driving.     I  then  saw  we  were 
between  the  tracks,  and  told  him  to  give  me  a  line  and  I  would 
help  him.     He  gave  me  one  line,  and  I  tried  to  hold  one  and  he 
the  other.    The  next  we  found  the  train  kept  them  in  motion,  and 
we  did  not  get  them  stopped.     The  light  was  so  glaring  we  could 
not  hardly  tell  what  shape  they  were  in,  except  that  I  feund  they 
were  in  motion.     After  the  time  I  saw  we  were  in  motion,  I  con- 
eluded  that  I  would  look  around  and  see  where  we  were  going.    I 
saw  the  head-liffht  of  the  cars  on  the  north  road,  about  lifteen  to 
twenty — mighthave  been  thirty — ^feet,  and  saw  that  we  were  getting 
pretty  close  to  it.     I  concluded  I  would  make  one  more  enort  to 
see  if  I  could  not  turn  the  team  from  it,  and  this  left  foot  was 
braced  against  the  end  of  the  wagon  ffate.     The  pressure  was  not 
very  good,  but  it  was  square  against  tne  end  gate — the  right  foot 
I  was  making  all  the  em>rts  to  iiold  the  mules  that  I  could  make, 
and  at  that  time  we  were  8truck<    Tip  to  the  time  that  we  had 
crossed  the  south  track  I  did  not  hear  a  bell  or  whistle  upon  eidier 
train  sound.     My  hearing  is  reasonably  good  ;  not  as  good  as  some 
men.     I  can  hear  a  noise.    I  think  I  could  have  heard  a  whistle  or 
a  bell  if  it  had  sounded  ;  no  trouble  about  it.     I  do  not  think  they 
sounded  a  bell  or  whistle.     We  tried  very  hard  to  hear  it,  and 
could  not  do  it.    My  recollection  is  that  I  nrst  heard  the  whistle 
upon  the  north  train  just  about  the  time  we  found  that  we  were  . 
not  going  to  be  hit.     The  whistle  of  the  south  train  had  so  much 
effect  on  the  mules  that  we  could  not  manage  them.     I  do  not  think 
the  engine  on  the  south  road  was  more  than  thirty  feet  from  ns 
when  it  sounded  the  whistle.     We  did  our  utmost  to  keep  the 
mules  from  going  on  the  track." 

It  should  be  stated  here  that  the  wa^on  road  crosses  the  railroad 
tracks  diagonally,  and  that  while  the  aistanoe  from  one  track  to  the 
other  is  216  feet,  the  distance  direct  from  one  track  to  the  other , 
is  about  80  feet,  and  the  train  on  the  southern  track  was  some- 
what ahead  of  that  on  the  northern  track.  The  plaintiflE  testifies 
that  his  team  was  travelling  three  or  four  miles  au  hour  and  oonld 
have  been  stopped  in  five  or  six  feet,  and  that  if  he  had  seen  the 
head-light  when  twenty  or  thirty  feet  away  from  the  southern  track, 
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he  eonld  sarelj  have  stopped  the  team.  It  was  a  material  qnestion, 
then,  for  the  jury  to  deterinine  whether  or  not  the  plaintiff  or 
Crews  conld  have  seen  the  head-light  in  time  to  have  checked  the 
team,  and  allowed  the  train  on  the  southern  track  to  pass  without 
attempting  to  pass  in  front  of  it.  The  evidence  shows  that  at  a 
point  in  the  highway  50  feet  from  the  southern  track,  the  head- 
light of  an  engine  on  that  track  would  be  visible  for  about  1300 
feet  to  the  west.  At  the  instance  of  the  defendant  the  following 
interrogatory,  among  others,  was  propounded  to  the  jury :  "  How 
far  westerly  from  the  crossing  of  the  Keokuk  &  Des  Moines  track 
(the  northern  track)  would  an  engine  or  its  head-light  be  visible  to 
a  person  in  a  wagon  fifty  feet  from  said  crossing  westerly  on  the 
highway  f  The  answer  to  this  question  by  the  jury  was  in  these 
words:  "About  thirteen  hundred  feet."  The  tnding  could  not 
have  been  otherwise  without  a  total  disregard  of  the  evidence.  It 
also  conclusively  appears  that  as  a  traveller  approached  the  cross- 
ing, an  engine  and  its  head-light  would  be  in  full  view  from  that 
point  to  the  crossing,  at  any  point  on  the  railroad  track  for  1800 
feet  to  the  west. 

It  is  unnecessary  for  us  to  repeat  what  has  so  often  been  said  bv 
this  conrt  as  to  the  negligence  of  a  person  who  approaches  a  rail- 
road crossing  where  there  is  an  unobstructed  view  of  the  track,  and 
where  there  is  nothing  tending  to  confuse  the  traveller  or  divert  his 
attention,  so  as  to  excuse  him  from  looking  and  listening  for  an  ap- 
proaching train.     It  is  everywhere  held  that  for  his  failure  to  look 
and  listen  he  is  chargeable  with  such  negligence  that  he  cannot  re- 
cover if  injured  by  a  train  upon  the  track.     In  this  case  it  is  true 
that  the  plaintiff  escaped  injury  from  a  train  on  that  track ;  but  his 
escape,  according  to  his  own  testimony,  was  an  exceedingly  narrow 
one.    It  is  not  claimed  that  there  was  anything  that  diverted  his 
attention,  or  that  there  was  any  semblance  of  excuse  for  not  seeing 
the  approaching  train  1300  feet  away.     It  is  true  it  is  claimed  by 
plaintiff's  counsel  that  the  travelled  track  has  been  changed  since 
the  accident,  and  that  as  the  road  was  then  travelled  the  head-light 
of  an  engine  could  not  be  seen  1800  feet  to  the  west,  and  it  is 
claimed  that  there  were  other  obstructions  to  a  view  of  the  track 
which  have  since  been  removed.     But  these  claims  are  not  sup- 
ported by  the  evidence,  and  the  jury  in  answer  to  the  above  inter- 
rogatory make  no  such  qnalifications.     If  the  plaintiff  is  to  be  un- 
derstood as  claiming  in  his  testimony  that  an  engine  and  its  head- 
light could  not  be  seen  from  his  wagon  in  the  road  1300  feet  to  the 
westward  upon  the  Keokuk  &  Des  Moines  track,  his  evidence 
wonid  be  insufiicient  to  raise  a  conflict  upon  the  question,  for  his 
statement  would  be  against  actual  demonstration  by  measurements 
and  uiiservations  made  with  an  engine  upon  the  track. 

If,  then,  the  plaintiff  was  negligent  in  not  seeing  the  approaching 
tiain  upon  th^  aonthem  Itm^  the  question  remaining  to  be  deter- 
19  A.  ft  E.  R.  Gas.— d4 
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mined  is,  notwithstanding  the  negligence  of  the  plaintiff  in  making^ 
the  crossing,  is  he  entitled  to  recover  because  the  engineer  blew 
the  whistle  at  about  the  time  plaintiff  made  the  crossing?  The 
preponderance  of  the  evidence  upon  that  question  is  that  the  whistle 
w^  not  sounded  at  the  crossing.  And  the  engineer  and  others  upon 
the  train,  all  testified  that  thev  did  not  see  the  plaintiff  and  his 
wagon  until  after  he  had  crossed  tlie  southeiii  track,  and  until  just 
about  the  time  of  the  collision.  Now,  whether  it  was  negligence 
to  sound  the  whistle  we  need  not  determine,  because  if  sounded 
without  any  refei*ence  to  the  wagon  being  on  or  near  the  crossing, 
as  it  was  not  seen.  Indeed,  the  great  preponderance  of  the  evi- 
dence is  that  if  the  whistle  was  sounded  at  all,  it  was  at  a  point 
some  place  west  of  the  crossing.  However  this  may  be,  we  think 
the  crossing  of  the. one  track,  and  the  attempt  by  plaintiff  to  crc^s 
the  other,  were  all  paii;s  of  one  act. 

The  jury  found,  m  answer  to  special  interrogatories  submitted 
to  them  at  the  instance  of  the  plaintiff,  that  the  plaintiff,  before  he 
crossed  the  southern  track,  could  not  see  the  train  on  the  northern 
track,  because  the  train  on  the  southern  track  obstructed  his  view. 
And  this  must  have  been  the  theory  upon  which  the  jury  excus^ 
the  plaintiff  for  not  seeing  the  train  on  the  northern  track.  But 
this  would  not  excuse  him  from  not  seeing  the  train  on  the  southern 
track,  and  waiting  until  it  passed  to  see  if  there  was  danger  in 
crossing  the  northern  track. 

We  have  discussed  the  general  features  of  this  case  without  giv- 
ing the  testimony  in  detail,  and  our  conclusion  is  that  there  was  no 
evidence  upon  which  to  found  a  verdict  for  the  plaintiff.  The 
plaintiff's  man  Crews  was  not  a  witness  upon  the  trial.  The  evi- 
dence shows  that  the  plaintiff  was  sometimes  addicted  to  intoxica- 
tion, and  he  admits  that  he  took  medicine  upon  that  day  in  which 
were  small  quantities  of  whiskey.  There  was  a  jug  of  whiskey  in 
the  wagon,  but  plaintiff  claims  that  neither  he  nor  Clews  drank 
therefrom.  If  it  were  not  for  his  positive  denial  tliat  he  was  in- 
toxicated, his  rashness  in  driving  upon  the  southern  track  and 
barely  escaping  contact  with  the  engine  could  be  readily  accounted 
for. 

There  are  many  other  questions  discussed  by  counsel  which  we 
need  not  determine.  We  may  say,  however,  in  view  of  a  new 
trial,  that  the  proof  of  a  rule  requiring  brakemen  to  ride  upon  the 
top  of  the  train  was  improperly  allowed,  because  it  does  not  appear 
that  the  accident  was  in  any  way  attributable  to  a  violation  of  this 
rule.  In  our  opinion,  when  it  is  conceded,  as  it  must  be,  that  the 
plaintiff  had  an  unobstructed  view  of  the  southern  track  for  1300 
feet  from  the  last  50  feet  before  he  reached  the  track,  and  his  atten- 
tion was  in  no  way  diverted  from  seeing  it,  that  he  cannot  recover. 

Reversed. 

Analogous  Case- — ^In  the  case  of  PhUadelphia  &  Beading  R.  R.  Co.  «.  Oair, 


CROSSINGS — CONTRIBUTORY    NEGLIGENCE,  371 

^  Pa.  St.  505,  8.  c,  6  Am.  &  Eng.  R.  R.  Oaa.  185,  where  the  facts  were  al- 
most precisely  identical  with  those  of  the  above  case,  it  was  held  that  the 
question  of  contributory  negligence  was  under  the  circumstances  for  the  jury 
and  that  the  plaintiff^s  conduct  was  not  contributory  negligence  per  96, 

Duty  of  Person  Approaching  Crossing  with  View  Obstructed. — In  general 
where  the  view  is  obstructed  at  a  crossing,  the  duty  of  a  person  approaching 
IS  a  question  for  the  jury.  Besiegel  ©.  N.  Y.  Central  R.  Co.,  34  N.  Y.  622; 
Artzv,  Chicago,  R.  I.  &  P  R.  Co.,  34  Iowa,  153;  Bunting  f>.  Central  Pacific 
R.  Co.,  14  Nev.  351 ;  Haas  v.  Grand  Rapids  &  S.  R.  Co.,  8  Am.  &  Eng.  R.  R. 
Cas.  268;  Kansas  Pac.  R.  Co.  «.  Richardson,  6  Am.  &  Eng.  S.  R.  Cas.  96; 
Tucker  v.  Duncan,  6  Am.  &  Eng.  R.  R.  Cas.  268;  Salter  «.  Utica  &  B.  R  R 
Co.,  8  Am.  &  Eng.  R.  R.  Cas.  437;  Johnson's  Adm'r  «.  L.  &  N.  R.  Co.,  13 
Am.  &  Eng.  R.  R  Cas.  623;  Funston  v.  Chicago,  R.  I.  &  P.  R.  Co.,  14  Am. 
&  Eng.  R.  R.  Cas.  640. 

Duty  of  Driver  of  Team  Approaching  Crossing  with  View  Obstructed. — As 
to  whether  the  driver  of  a  team  upon  approaching  a  crossing  with  the  view 
obstructed  is  bound  to  alight  and  look  in  advance,  see  the  following  cases: 
Duffy  u.  Chicago  &  N.  W.  R.  Co. ,  32  Wise.  274 ;  Richardson  v.  New  York  Cen- 
tral R.  Co.,  45  N.  Y.  846;  Pennsylvania  R.  R.  Co.  v,  Beale,  72  Pa.  St.  504; 
Mackay  «.  New  York  Central  R.  Co.,  35  N.  Y.  74;  Dolan  v.  Delaware  & 
Hudson  Canal  Co.,  71  N.  Y.  285;  Haas  «.  Grand  Rapids  &  S.  R.  Co.,  8  Am. 
&  Eng.  R.  R.  Cas.  268;  Pittsburgh,  etc.,  R.  Co.  tj.  Martin.  8  Am.  &  Eng.  R. 
R.  Cas.  253;  Strong  v.  Plaoerville  R.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  273. 

Obstructions  not  Hindering  View. — Where  the  obstruction  is  not  of  such  a 
character  as  to  hinder  the  view  of  the  road,  were  a  person  approaching  to  use 
reasonable  care,  he  is  bound  to  exercise  such  care.  Central  R.  R.  Co.  «. 
J'eller,  84  Pa.  St.  226;  Salter  «.  Utica  &  Black  River  R.  Co.,  75  N.  Y.  278. 

Duty  of  Railroad  as  to  Obstructions^ — The  construction  by  a  railroad  com- 
'pany  of  buildings  or  other  erections  at  crossings  of  such  a  character  as  to  ob- 
struct the  view  is  not  negligence  per  se.  Central  R.  R.  Co.  v.  Feller,  84  Pa. 
8t.  226.  But  see  Lehnertz  v.  Minneapolis,  etc.,  R.  Co.,  15  Am.  &  Eng.  R.  R. 
Cas.  370.  But  it  has  been  held  in  some  cases  negligence  per  se  to  suffer 
weeds  or  rubbish  to  grow  or  accumulate  along  the  line  of  a  railroad  so  as  to 
obstruct  the  view  at  crossings.  Rockford,  R.  I.  &  St.  L.  R.  Co.  v,  Hillmer, 
72  III.  235;  Indianapolis  &  St.  L.  R.  Co.<?.  Smith,  78  111.  112;  Dimocki?.  Chi- 
engo  &  N.  W.  R.  Co..  80  111.  338;  Chicago.  B.  &  Q.  R.  Co.  v.  Lee.  87  111.  454. 

Duty  of  Train  Hands  on  Approaching  Crossing  with  View  Obstructed. — 
Where  there  are  obstructions,  the  duty  of  the  railroad  company  is  to  give 
proper  and  necessary  warning  such  as  the  enhanced  danger  requires. 
Kehrbas  v.  Central  Pac.  R.  Co.,  14  Am.  &  Eng.  R.  R.  Cas.  670 ;  Mackay  v. 
New  York  Central  R.  Co.,  35  N.  Y.  75;  Richardson  e.  New  York  Central 
R.  Co.,  45  N.  Y.  846;  Cordell  v.  New  York  Central  &  H.  R.  R.  Co.,  75  N.  Y., 
830;  Thomas  «.  Delaware,  etc.,  R.  R.  Co.,  8  Fed.  Rep.  728;  Funston  v, 
Chicago,  R.  I.  &  P.  R.  Co.,  14  Am.  &  Eng.  R.  R.  Cas.  640.  But  there  is  no 
legal  duty  to  establish  a  flagman.  Haas  v.  Grand  Rapids  &  S.  R.  Co.,  8 
Am.  A  Eng.  R.  R.  Cas.  268. 

Obstructions  Caused  by  Party  Injured. — Where  the  obstruction  in  (ques- 
tion is  created  by  and  is  entirely  the  fault  of  the  person  injured,  the  princi- 
ples above  laid  down  have,  of  course,  no  application.  In  such  case  the  party 
18  held  to  the  same  measure  of  duty  as  though  no  obstruction  ezinted.  Roth 
V.  Milwaukee  &  St.  Paul  R.  Co.,  21  Wise,  256 ;  Chicago  <&  N.  W.  R.  Co.  t». 
Sweeney,  52  111.  325;  Hanover  R.  R.  Co.  v.  Coyle,  55  Pa.  St.  896;  Pennsyl- 
vania R  R.  Co. «.  Werner,  89  Pa.  St.  59. 
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(96  yew  Torh  departs,  676.) 

A  person  driving  in  a  covered  wagon  through  the  streets  of  a  dty  saw  a 
train  pass  at  a  street  crossing  and  observed  the  gate  raised.  He  drove  to 
within  thirty  feet  of  the  track,  where  the  view  was  somewhat  obstructed,  and 
not  seeing  or  hearing  any  train  drove  on  the  track,  where  his  horse  was 
killed  and  his  wi^on  wrecked  by  a  passing  train^  ringing  no  bell  and  sound- 
ing no  whistle.  In  a  suit  against  the  company  to  recover  damages  the  con- 
tributory negligence  alleged  was  the  failure  on  the  part  of  plaintiff  to  look 
up  and  down  the  track  when  closer  to  it  than  thirty  feet.  Beld»  that  the 
question  of  contributory  negligence  was  properly  left  to  the  jury. 

This  action  was  brought  to  recover  damages  alleged  to  have  been 
caused  by  defendant's  negligence. 
Edward  E.  Sprague  for  appellant. 
Oliver  S.  Ackeley  for  respondent. 

Eabl,  J. — The  defendant  is  receiver  of  the  Long  Island  R.  IL 
Co.,  and,  as  such,  operates  that  road.  There  are  two  tracks  of  the 
road  laid  in  Atlantic  Avenue  in  the  city  of  Brooklyn.  On  the  morn- 
ing of  November  8,  1880,  the  plaintiff  was  approaching  that  avenae 
from  the  south  in  New  York  Avenue,  in  a  covered  milk  wagon 
drawn  by  one  horse,  and  saw  a  train  of  cars  pass  east,  and  then  he 
saw  the  gateman  raise  the  gates  at  the  crossing  and  go  into  the  gate 
house.  He  drove  on,  and  at  the  cross-walk  of  Atlantic  Avenue 
carefully  looked  both  ways  and  seeing  no  train  drove  on  to  the  rail- 
road where  his  horse  was  killed  and  his  wagon  wrecked  by  collision 
with  a  train  going  west.  This  action  was  brought  to  recover  the 
damage  thns  caused. 

The  evidence  showed  that  no  bell  was  rung  or  whistle  blown 
and  that  the  gate  was  raised,  and  thus  the  carelessness  of  the 
defendant  was  established.  But  the  claim  of  the  defendant  is  that 
the  plaintiff  should  have  been  nonsuited  on  account  of  his  own 
carelessness,  and  this  claim  he  bases  upon  these  facts:  that  at  the 
place  where  the  plaintiff  looked,  about  thirty  feet  from  the  rail- 
road track,  his  view  was  somewhat  obstructed  and  that  he  did  not 
look  again  while  passing  the  thirty  feet,  although  during  that  space 
his  view  was  unobstructed  and  he  could  have  seen  the  train  if  he  had 
looked.  We  think  the  case  as  to  plaintiff's  negligence  was  properly 
submitted  to  the  jury.  He  looked  both  ways,  and  whether,  under 
all  the  circumstances,  he  should  have  looked  again  or  continued  to 
look,  was  for  the  jury  to  determine.    The  raising  of  the  gate  was 
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a  sabfitantial  assnrance  to  him  of  safety,  jnst  as  significant  as  if  the 
gateman  had  beckoned  to  him  or  invited  him  to  come  on,  and  that 
any  prndent  man  woald  not  be  influenced  by  it,  is  against  all 
human  experience.  The  conduct  of  the  gateman  cannot  be  ignored 
in  passing  upon  plaintiff's  conduct,  and  it  was  properly  to  be  con- 
sidered  by  the  jury  with  all  the  other  circumstances  of  the  case. 

The  court  snomitted  the  case  to  the  juiy  with  proper. instructions 
as  to  the  law,  and  their  verdict  cannot  be  disturbed. 


OoPLSY,  Administratrix, 

V. 

New  Haven  and  Northampton  Co. 

(136  Mcu9achusetU  Heportf,  6.) 

In  an  action  affainst  a  railroad  corporation,  on  the  St.  of  1881,  c.  199,  §  2,  for 
TunniDgover  and  killins  a  girl  sixteen  years  old,  at  a  place  where  a  highway 
crossed  a  railroad  at  grade,  there  was  contradictory  evidence  upon  the  question 
of  the  neglect  of  the  defendant  to  give  the  signals  required  by  law,  but  it 
^as  conceded  that  the  head-light  of  the  locomotive  engine  was  burning,  that 
the  girl  was  familiar  with  the  locality,  that  the  track  was  visible  for  nearly  a 
mile,  and  that,  at  the  time,  it  was  not  dark,  but  twilight.  The  plaintifTs 
evidence  tended  to  show  that,  when  the  locomotive  engine  was  within  from 
three  to  six  rods  of  the  crossing,  the  whistle  was  blown  twice,  and  the  girl, 
^ho  was  then  within  a  few  feet  of  the  track,  quickened  her  pace  and  ran 
upon  the  track,  and  was  killed.  Meld,  that  the  burden  of  proof  was  upon 
the  defendant  to  show  that  the  girl  was  guilty  of  gross  or  wilful  negligence. 
.MUd,  also,  that  the  court  could  not  say,  as  matter  of  law,  that  attempting  to 
cross  the  track,  under  such  circumstances,  was  gross  or  wilful  negligence. 

ToET,  under  the  St.  of  1881,  c.  199,  §  2,  for  causing  the  death  of 
the  plaintiffs  intestate,  on  June  30,  1881,  at  a  place  in  Westfield, 
-where  tlie  defendant's  railroad  crossed  a  highway  at  grade.  Trial 
in  the  Superior  Court,  before  Pitman,  J.,  who  allowed  a  bill  of  ex- 
ceptions, in  substance  as  follows : 

The  plaintifiE's  intestate,  a  girl  sixteen  years  of  age,  was  killed 
by  a  locomotive  engine  at  the  time  and  place  alleged.  There  was 
contradictory  evidence  upon  the  question  of  the  neglect  of  the  de- 
fendant coi'poration  to  give  the  signals  required  by  law;  but  there 
was  no  dispute  that,  wlien  the  train  of  the  defendant,  hereinafter 
referred  to,  was  within  from  three  to  six  rods  of  the  crossing,  the 
alarm-whistle  of  the  engine  was  blown  twice,  and  that  the  girl  was 
then  travelling  in  the  highway  within  a  few  feet  of  »the  tracks  of 
the  corporation.  She  knew  the  locality,  and  had  for  a  long  time 
been  in  the  habit  of  passing  over  the  railroad  of  the  defendant  at 
this  crossing.     The  accident  occurred  about  half -past  eight  o'clock, 
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in  the  evening  of  June  30,  1881 ;  it  was  not  dark,  bnt  twilight,  and 
.  a  person  could  easily  be  recognized  for  a  considerable  distance. 
The  railroad  track  was  plainly  visible  for  nearly  a  mile,  nearly  all 
the  way  from  the  house  of  Miss  Pratt,  hereafter  mentioned,  to  the 
railroad  track.  This  house  was  about  twelve  rods  from  the  cross- 
ing.    The  jury  took  a  view  of  the  premises. 

U.  F.  Avery,  in  behalf  of  the  plaintiflf,  testified  that  he  saw  the 
girl  approaching  the  crossing;  that  she  was  walking  at  her  usual 

fjait  until  within  three  or  four  feet  of  the  railroad  tracks,  when  the 
ocomotive  engine  gave  the  *'  danger-whistle,"  and  the  girl  quick- 
ened her  pace  and  ran,  and  went  upon  the  tracks;  that  when  the 
train  whistled  it  was  within  two  or  thuee  rods  of  the  crossing;  that 
he  did  not  near  any  other  whistle;  and  that  the  head-light  was 
burning  on  the  locomotive  engine. 

Simon  Dolun,  a  witness  for  the  defendant,  testified  that  he  saw 
the  girl  leave  Miss  Pratt's  house ;  that,  when  she  was  about  half- 
way from  the  house  to  the  track,  the  train  gave  a  long  whistle  at 
the  whistling- post;  that  the  girl  then  looked  towards  the  train 
coming,  and  quickened  her  pace;  that,  when  the  train  got 
within  seven  or  eight  rails  of  her,  it  gave  two  short  whistles;  and 
that  she  looked  at  the  train  again  just  before  going  upon  the 
tracks. 

Miss  Pratt,  a  witness  for  the  defendant,  testified  that  after  the 

girl  left  her  house  she  heard  a  prolonged  whistle  ;  that  the  girl  was 
len  three  to  five  rods  from  the  house;  that  the  girl  turned  her 
head  and  looked  towards  the  train,  and  at  once  quickened  her  pace 
very  much ;  that  the  witness  went  to  another  part  of  the  house  and 
heard  two  or  three  danger-whistles ;  that  she  heard  the  train  com- 
ing, and  judged  by  the  noise  it  was  coming  faster  than  usual. 

Michael  Burke,  a  witness  for  the  defendant,  testified  as  follows: 

I  was  engineer.     I  saw  the  girl  about  ten  to  fifteen  feet  from  the 

'  track ;  she  was  running.    I  was  then  fifty  to  seventy-five  feet  from* 

the  crossing.    I  gave  danger-whistles,  put  on  air-brake,  and  reversed 

the  engine. 

Upon  this  evidence,  which  was  all  the  evidence  in  the  case  bear- 
ing  upon  the  conduct  and  acts  of  the  deceased,  and  all  that  was 
given  as  to  the  way  the  accident  happened,  although  there  wa» 
other  evidence,  not  reported,  upon  which  the  jury  might  find  that 
the  signals  required  by  law  were  not  given,  the  defendant  asked 
the  judge  to  rule  as  follows : 

"  1.  TJpon  all  the  evidence  in  the  case,  the  plaintiff  cannot  re- 
cover. 2.  If  the  iurv' believe  that  the  deceased  knew  the  train 
was  coming  at  great  speed,  or  might  have  known  it  by  the 
exercise  of  proper  diligence,  and  attempted  to  cross  the  track  iu 
front  of  the  engine  when  the  engine  was  within  from  three  to  six 
rods  of  her,  it  was  gross  negligence.  3.  If  a  long  and  continuous 
whistle  was  given  at  the  whistling-post,  eighty  rods  from  the  cro6&. 
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ing,  and  the  deceased  heard  it,  and  knew  the  train  was  coming 
across  the  road,  and  she  attempted  to  pass  in  the  road  across  the 
tracks,  before  the  train,  it  was  gross  negligence.  4.  If  the  deceased 
heard  the  whistles  of  'down  brakes,'  otherwise  called  'danger- 
whistles,'  and  then  was  within  a  few  feet  of  the  track,  and  the  en- 
gine was  within  from  thi*ee  to  six  rods  of  lier,  coming  at  full  speed, 
in  plain  view,  and  she  attempted  to  pass  across  the  tracks,  it  was 
gross  negligence.  6.  If  slie  was  grossly  negligent,  and  snch  negli- 
gence contributed  to  the  inj^nry,  sue  cannot  recover.  6.  If  the  de- 
ceased was  not  in  the  exercise  of  ordinary  care,  she  was  grossly 
negligent.  7.  If  the  deceased  knew  the  train  was  coming  at  great 
speed,  and  was  about  to  cross  the  road,  and  saw  oi*  might  have  seen 
bv  the  ordinary  use  of  lier  senses  that  it  was  within  six  rods  of  the 
crossing,  and  she  attempted  to  cross,  she  was  guilty  of  gross  negli- 
ffence,  whether  any  signals  were  given  by  the  defendant  or  not.  8. 
If  the  collision  caused  the  instant  death  of  the  deceased,  the  plain- 
tiff cannot  recover  unless  the  deceased  was  in  the  exercise  of  due 
dilifi^ence." 

the  judge  refused  so  to  rule,  except  as  to  the  iifth  request, 
which  he  gave,  and  instructed  the  jury  as  follows  : 

"If  the  jury  believe  that  the  deceased  knew  that  the  train  was 
coming  at  great  speed,  and  knew  that  the  engine  was  within  from 
three  to  six  rods  of  her,  and  was  able  at  the  time  to  appreciate  and 
realize  substantially  the  distances  and  the  situation,  or  would  have 
had  snch  knowledge  and  appreciation  if  she  had  not  been  grossly 
inattentive  or  negligent,  then  it  would  be  gross  negligence  for  her 
to  attempt  to  cross  the  track  in  front  of  the  engine.  And,  upon 
snch  facts,- it  would  be  such  negligence,  whether  any  signals  were 
given  by  the  defendant  or  not.  Also,  if  the  deceased  heard  the 
whistles  of  '  down  brakes,'  otherwise  called  '  danger- whistles,'  and 
then  was  within  a  few  feet  of  the  track,  and  the  engine  was  within 
from  three  to  six  rods  of  her,  coming  at  full  speed  in  plain  view, 
and  the  deceased  was,  at  the  time,  able  to  understand  and  realize, 
8Q})6tantially,  the  distances  and  situation,  or  would  have  had  such 
knowledge  and  appreciation  but  for  her  gross  negligence  and  inat- 
tention, then,  under  such  circumstances,  for  her  to  attempt  to  cross 
the  track  in  front  of  the  engine  would  be  gross  negligence." 

The  jury  returned  a  verdict  for  the  plaintiff;  and  tne  defendant 
alleged  exceptions. 
6.  M.  Stearns  and  H.  B.  Stevens  for  the  defendant. 
H.  W.  Ely  for  the  plaintiff. 

C.  Allsn,  J. — A  majority  of  the  court  is  of  opinion  that  this 
case  was  properly  submitted  to  the  jury  and  under  proper  instruc- 
tions. There  was  contradictory  evidence  upon  the  question  whether 
the  bell  was  rung  or  the  whistle  sounded  at  a  distance  of  eighty 
rods  from  the  crossing,  as  required  by  the  St.  of  1874,  c.  372,  § 
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123.  It  may  have  been  found  as  a  fact  that  no  signal  was  given 
until  the  engine  was  within  from  three  to  six  rods  of  the  crossing, 
or  even  less.  There  was  evidence  tending  to  show  that  the  de- 
ceased was  then  within  three  or  four  feet  of  tiie  track,  and  that 
two  sharp  danger-whistles  were  then  given,  and  that  she  started  to 
run  across  the  track.  She  had  a  ri^ht  to  rely,  to  some  extent, 
npon  the  signals  of  warning  which  the  law  required  to  be  given. 
(Jay nor  t>.  Old  Colony  &  Newport  Ry.,  iOO  Mass.  208;  Chaffee  v. 
Lowell  R.  R.  104  Mass.  108. 

The  want  of  such  signals  may  have  led  to  her  being  in  that 
situation.  This  is  a  matter  of  inference.  Finding  herself  there, 
in  the  evening,  close  upon  the  track,  with  no  previous  warning, 
with  a  train  approaching  at  a  great  speed,  and  already  within  from 
three  to  six  rods  of  her,  and  perhaps  even  less,  startled  by  the  sud- 
den and  sharp  whistles,  seeing  a  nashing  head-light,  witli  no  time 
to  reflect,  we  cannot  say,  as  matter  of  law,  that  the  burden  which 
is  imposed  by  statute  on  the  defendant  of  showing,  in  addition  to 
the  mere  want  of  ordinary  care,  such  gross  or  wilrul  negligence  as 
is  contemplated  by  the  St.  of  1881,  c.  199,  §  2,  was  maintained  by 
proving  that  she -attempted  to  cross  the  track  under  these  circum- 
stances. Under  this  statute,  it  was  notsuflicient  for  the  defendant 
to  show  merely  a  want  of  ordinary  care  on  her  part.  A  clear  dis- 
tinction is  implied  by  the  terms  of  the  statute,  under  which  gross 
or  wilful  negligence  means  something  more.  There  was  no  error 
in  allowing  the  jury  to  consider  whether  she  was  able  at  the  time 
to  appreciate  and  realize  substantially  the  distances  and  the  situa- 
tion. The  circumstances  were  such  that  we  cannot  say  that  the 
jury  were  not  authorized  to  find,  either  that  she  was  likely  to  be 
confused  and  bewildered,  or  to  be  misled  as  to  the  distance  of  the 
engine  from  her. 

Exceptions  overruled. 


Union  Pacifio  Ry.  Ca 


Adams. 
(Adoanee  Casey  Kansas,    April  10,  1885.) 

Where  an  action  is  brought  to  recover  for  personal  injury,  and  the  plain- 
tifTs  testimony  shows  that  his  own  negligence  contributed  directly  to  the 
injury,  he  has  failed  to  make  out  &  prima  facie  right  of  recovery,  and  the 
demurrer  interposed  to  his  evidence  should  be  sustained. 

It  is  the  duty  of  a  person  about  to  cross  a  railroad  track  to  make  a  vigi- 
lant use  of  his  senses,  as  far  as  there  is  an  opportunity,  in  order  to  ascertain 
if  there  is  a  present  danger  in'  crossing.     A  failure  to  listen  or  look,  when 
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by  taking  this  precaution  the  injury  might  have  been  avoided,  iB  negli- 
gence that  will  bar  a  recovery,  notwithstanding  the  negligence  of  the  rail- 
road company  in  failing  to  give  signals  contributed  to  the  injury. 

Ebrob  from  Douglas  County. 

J.  P.  Usher  and  Charles  Monroe  for  plaintiff  in  error. 

Geo.  J.  Barker  and  J.  "W.  Green  for  defendant  in  error. 

Johnston,  J. — Samantha  A.  Adamssued  the  Union  Pacific E.  R. 
Co.  in  the  district  court  of  Douglas  County  to  recover  for  in- 
juries received  by  her,  by  being  thrown  from  a  spring  wagon  that 
was  struck  by  a  locomotive  of  a  passenger  train  operated  by  de- 
fendant on  its  railroad.  It  appeal's  that  on  the  9th  day  of  October, 
1880,  the  plaintiff,  in  company  with  Martin  Adams,  his  wife,  and 
two  daugliters,  started  from  the  city  of  Lawrence  to  go  to  the 
home  01  Martin  Adams,  in  Jefferson  County.  .  The  team  and 
spring  wagon  in  which  they  were  riding  was  driven  and  owned  by 
Mr.  Adams,  who,  with  his  wife,  sat  in  the  front  seat  of  the  wagon,, 
and  the  plaintiff  and  the  two  daughters  of  Mr.  Adams  occupied 
the  hind  seat.-  They  travelled  in  a  northerly  direction  near  to  and 
east  of  the  defendant's  railroad  for  a  distance  of  two  miles,  where 
they  intersected  an  east  and  west  road  rnnning  at  right  angles  with 
the  railroad,  which  at  this  point  runs  nearly  north  and  south.  The 
railroad  crossing  is  about  500  feet  west  of  this  point.  Upon  the 
north  side  of  the  east  and  west  road,  where  the  turn  was  made,  to 
within  18  feet  of  the  railroad  crossing,  there  is  a  high  untrimmed 
hedge  fence,  which  at  that  time  was  in  full  leaf,  ana  to  some  ex- 
tent was  interlaced  with  weeds  and  grass.  The  plaintiff  and  her 
party  turned  and  passed  west  over  this  road,  driving  along  at  a 
jog  trot,  and  just  as  the  horses  reached  the  railroad  track  it  was 
discovered  that  the  passenger  train  of  the  defendant  was  coming 
down  upon  them  from  the  ncvth  at  a  rapid  rate,  when  Mr.  Adams, 
the  driver,  whipped  up  the  liorses,  and  endeavored  to  cross  in  advance 
of  the  train,  but  the  iiind  end  of  the  wagon  was  struck  by  the  lo- 
<5omotive,  tipping  it  over,  throwing  the  plaintiff  upon  the  ground, 
dislocating  her  shoulder,  and  fracturing  her  arm.  The  plaintiff 
alleged  in  her  petition  that  she  was  injured  on  account  of  the  negli- 
gence of  the  employees  of  the  defendant  on  the  train  in  failing  to 
Bound  the  whistle  80  rods  north  of  the  crossing,  as  required  by  the 
statute,  and  she  also  stated  that  the  railroad  company  had  failed 
to  place  a  notice  at  this  point  indicating  the  location  of  the  rail- 
road crossing.  On  the  part  of  the  defendant  it  was  alleged  that 
the  plaintiffs  injuries  resulted  solely  from  her  own  negligence, 
and  that  of  Martin  Adams,  with  whom  she  was  riding  at  the  tinie 
of  the  collision.  Upon  the  trial,  and  after  the  plaintiff  had  offered 
her  testimony  and  rested,  a  demurrer  to  her  evidence  was  inter- 
posed and  filed  by  the  defendant,  on  the  ground  that  no  cause  of 
action  had  been  proven  by  her. 
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The  testimony  offered  by  the  plaintiff  tended  to  show,  and  upon 
this  denmrrer  it  mnst  be  held  to  Iiave  established,  that  the  whistle 
of  the  engine  was  not  sounded  80  rods  away  from  the  crossing  as  i-e- 
qnired  ;  nor  that  any  signal  was  given  by  those  in  charge  of  the 
train  until  the  wagon  was  discovered  by  them  npon  tlie  track, 
which  was  almost  simultaneous  with  the  collision.  The  negligence 
of  the  defendant,  then,  must  be  regarded  as  proved.  The  conten- 
tion of  the  defendant,  liowever,  is  that  the  plaintiff's  testimony 
discloses  that  lier  own  want  of  ordinary  caution  and  cai-e  directly 
contributed  to  the  injury.  The  negligence  of  the  defendant  in 
such  a  case  is  not  always  sufficient  to  warrant  a  recovery,  and  wliile 
contributory  negligence  on  the  part  of  the  plaintiff  is  a  matter  of 
defence,  still,  if  the  plaintiff's  evidence  shows  that  her  injury  was 
the  proximate  result  of  her  own  negligence,  she  has  failed  to  make 
out  A  prima ^ facie  case,  and,  notwithstanding  the  negligence  of  the 
defendant,  the  demurrer  to  the  evidence  should  be  sustained." 
Gibson  V,  City  of  Wyandotte,  20  Kan.  158. 

It  is  now  well  settled,  in  this  State  and  elsewhere,  in  cases  where 
the  plaintiff  seeks  to  recover  for  injuries  on  the  ground  of  defend- 
ant's negligence,  that  if  the  ordinary  negligence  of  the  plaintifE 
directly  or  proximately  contributed  to  his  injury,  he  cannot  re- 
cover unless  the  injury  was  intentionally  and  wantonly  caused  by 
the  defendant.  Gibson  v.  City  of  Wyandotte,  supra;  Jackson  t?. 
Kansas  City,  L.  &  S.  K.  Ky.  Co.,  31  Kan.  762 ;  Mason  v.  Mis- 
souri Pac.  Ry.  Co.,  27  Kan,  83 ;  Corlett  v.  City  of  Leavenworth,  Jd. 
673;  Missouri  Pac.  Ry.  Co.  v.  Halev,  25  Kan.  35;  Central  Branch 
U.  P.  R.  Co.  V.  Henigh,  23  Kan.  347;  Williams  t\  Atchison, 
T.  &  S.  F.  R.  Co.,  22  Kan.  118 ;  Artman  v.  Kansas  Cent.  Ry.  Co., 
Id.  296 ;  Kansas  P.  Ry.  Co.  v.  Pointer,  14  Kan.  37;  Leavenworth, 
L.  &  G.  R.  Co.  V.  Rice,  10  Kan.  426. 

It  is  equally  well  settled  that  it  is  the  duty  of  a  traveller  upon 
a  highway,  about  to  cross  a  railroad  track,  to  make  a  vigilant  use 
of  his  senses  in  order  to  ascertain  if  there  is  a  pi-esent  danger  in 
crossing.  This  is  required,  not  alone  for  his  own  safety,  but  also 
for  the  protection  of  tlie  lives  of  the  passengers  upon  the  railway 
trains.  The  traveller  who  fails  to  take  this  precaution  is  not  ns- 
ing  ordinary  care.  How  is  it  in  this  case?  An  examination  of 
the  plaintiff's  evidence,  we  think,  shows  that  the  plaintiff  and  her 
driver  were  negligent.  It  appears  that  the  parties  drove  up  in  a 
two-horse  wagon  upon  a  trot,  in  plain  view  of  the  milroad  track, 
without  stopping  to  listen  or  looking  for  the  approach  of  a  train, 
or  taking  any  precaution  whatsoever  to  learn  whether  there  was 
danger  in  then  attempting  to  cross.  Both  tl>e  plaintiff  and  Mr. 
Ad^ms,  who  was  driving  the  team,  were  familiar  with  the  highway, 
well  acquainted  with  the  crossing,  and  with  the  fact  that  trains 
were  frequently  run  over  the  road. 

Martin  Adams  testified  as  follows: 
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"  Q.  Every  one  of  ^ou  knew  where  the  railroad  was  ?  A.  Yes, 
or.  Q.  It  was  right  in  plain  sight  of  yon  when  yon  were  cooling 
through  that  sandy  road  and  cut?  A.  I  saw  where  it  was  ahead 
of  me.  Q.  You  could  see  the  railroad  ?  A,  Of  course ;  it  was 
elevated.  Q,  Were  you  thinking  of  the  train  at  all?  A.  I  don't 
recollect  that  I  was.  Q,  You  never  thought  of  the  possibility  of 
a  train  until  your  hoi-ses'  heads  were  on  the  track?  A,  Don't 
think  I  did.  Q,  Weren't  you  thinkirfg  about  going  on  the  track  ? 
A,  I  don't  recollect  of  thinking  anything  particular  about  the 
train  coining.  Q.  None  of  you  were  thinking  about  the  train  ? 
A.  Not  that  I  know  of.  Q.  I  will  ask  you  now  the  question^ 
did  you  look  or  listen  for  the  train  at  all  ?  A.  Not  that  I  know  of." 
The  plaintiff,  Samantha  Adams,  testified : 

"^.  Yon  knew  the  railroad  was  there?  A.  Yes,  sir;  we 
knew  the  railroad  was  there.  Q,  You  were  not  thinking  about 
the  train  at  all?  A.  No,  sir;  I  was  not.  Q:  You  did  not  hear 
the  cars  coming  ?  A.  No,  sir.  Q.  You  did  not  hear  anything  of 
tlie  train?  A,  No,  sir;  not  anything.  Q.  Never  thought  of  it? 
A.  No ;  notparticularly.  Q.  Did  you  look  for  the  train  in  any 
way  ?  A.  W  ell,  we  could  not  have  seen  it  if  we  looked  right 
tliere.  But  we  did  not  look  though.  I  did  not  look.  Q,  Did 
jon  listen  for  it  ?    A.  No,  sir." 

Counsel  say  that  it  would  have  been  unavailing  to  have  looked 
for  the  train,  as  the  bank  and  hedge  upon  the  north  side  of  the  road 
crossing  the  track  obstructed  the  view  so  that  a  train  approaching 
from  the  north  could  not  have  been  seen  by  the  plaintiff.     From 
the  plaintiff's  testimony,  we  observe,  as  has  been  stated  before, 
that  the  distance  from  the  corner  where  the  party  turned  west  to 
the  railroad  crossingr  was  above  five  hundred  feet.     About  half- 
way  from  the  corner  to  this  crossing  is  a  cut  in  the  road  which  ex- 
tends to  within  about  fifty  feet  of  tlie  railroad,  the  bank  of  which^ 
t<^ther  with  the  hedge,  which  was  then  covered  with  foliage,  made 
it  very  difficult  for  parties  passing  along  to  have  seen  the  coming 
train.     It  appears,  however,  from  the  testimony  of  several  of  plain- 
tiff's witnesses,  that  there  were  places  in  the  hedge  through  which 
the  train  might  have  been  seen,  and  outside  of  this  cut  in  the  road 
it  might  have  been  easily  seen  by  standing  up  in  the  wagon,  and 
the  view  of  the  track  was  unobstructed  from  tlie  point  whore  the 
hedge  terminated,  which  was  eighteen  feet  east  of  the  track.     But 
if  the  obsti-uctions  had  been  such  as  to  prevent  plaintiff  from  see- 
ing the  track  or  train,  then,  in  the  exercise  of  ordinary  care,  she 
should  have  listened  for  the  train,  and  it  appears  that  the   train 
could  have  been  heard  for  some  distance  by  giving  attention  and 
listening  for  a  train  before  going  upon  the  track.     It  is  true  that 
the  wind  was  blowing  in  nearly  an  opposite  direction  from  which 
the  train  was  coming,  but  several  of   plaintiff's  witnesses  heard 
the  tiain,  and  we  have  no  doubt  that  if  the  plaintiff  or  Adams  had 
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given  heed  and  listened,  they  would  have  discovered  its  approach, 
and  could  thus  have  avoided  the  accident.  In  this  case  neither 
the  plaintiff  nor  the  driver  either  looked  or  listened,  although 
their  attention  was  called  to  the  necessity  of  caution  by  seeing  iu 
^vance  of  them  the  track  of  the  railroad. 

It  has  been  said  that  ^^ '  the  track  itself  is  a  warning  of  danger.' 
And  I  think  it  must  be  laid  down  as  a  principle  of  law  that  per- 
sons about  to  cross  a  railroad  track  are  bound  to  recognize  the 
danger,  and  to  make  use  of  the  sense  of  hearing  as  well  as  of  sight ; 
and  if  either  cannot  be  rendered  available,  the  obligation  to  use  the 
other  is  the  stronger,  to  ascertain,  before  attempting  to  cross  it, 
whether  a  train  is  in  dangerous  proximity;  and  if  they 
neglect  to  do  this,  but  venture  blindly  upon  the  track,  without 
any  effort  to  ascertain  whether  a  train  is  approaching,  it  mnst  be 
at  their  own  risk.  Such  conduct  is,  of  itself,  negligence,  and 
should  be  so  pronounced  by  the  courts  as  a  matter  of  law."  Rail- 
road Co.  V.  Miller,  25  Mich.  290. 

The  supreme  court  of  the  United  States,  in  speaking  of  the 
precautions  and  care  that  should  be  taken  by  persons  about  to 
«ross  a  railroad,  and  the  result  of  their  failure  to  use  such  care, 
said : 

"  The  failure  of  the  engineer  to  sound  the  whistle  or  ring  the 
bell,  if  such  were  the  fact,  did  not  relieve  the  deceased  from  the 
necessity  of  taking  ordinary  precautions  for  her  safety.  Negli- 
gence of  the  company's  employees  in  these  particulars  was  no  ex- 
cuse for  negligence  on  her  part.  She  was  bound  to  listen  and  to 
look  before  attempting  to  cross  the  i-ailroad  track,  in  order  to 
avoid  an  approaching  train,  and  not  to  walk  carelessly  into  the 
place  of  possible  danger.  Had  she  used  her  senses,  she  could 
not  have  failed  botn  to  hear  and  see  the  train  wliich  was 
-coming.  If  she  omitted  to  use  them,  and  walked  thoughtlessly 
upon  3ie  track,  she  was  guilty  of  culpable  negligence,  and  so  far 
contributed  to  her  injuries  as  to  deprive  her  of  any  right  to  com- 
plain of  others."     Railroad  Co.  v.  Houston,  95  U.  S.  697. 

See,  also,  Henze  v.  Railway  Co.,  71  Mo.  636;  Pavne  v.  Railway 
€o.,  89  Iowa,  523;  Railroad  Co.  v,  Beale,  73  Pa.  St.  504;  Schae- 
fert  iJ.  Chicago,  M.  &  St.  P.  R.  Co.,  62  Iowa,  624;  s.  c,  17  N.  W. 
Rep.  893;  McCall  v.  Railroad  Co.,  54  N.  Y.  642;  Zimmerman  v. 
Hannibal  &  St.  J.  R.  Co.,  71  Mo.  476;  s.  c,  2  Am.  <fe.  Eng.  R.  R. 
"Cas.  191 ;  Pennsylvania  R.  Co.  v.  Righter,  42  N.  J.  Law  180  ;  5.C., 
^  Am.  &  Eng.  R.  R.  Cas,  220 ;  note  and  cases  cited  on  page  226, 
2  Am.  &  Eng.  R.  R.  Cas. ;  1  Thomp.  Neg.  424,  426,  and  cases 
cited. 

Many  other  authorities  like  unto  these  could  be  cited  respecting 
the  care  which  should  be  exercised  by  persons  about  to  cross  a 
railroad  track,  but  a  sufficient  number  have  been  referred  to,  to 
fihow  what  the  current  and  weight  of  authority  is;  and,  within 
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the  rnles  there  laid  down,  we  are  constrained  to  hold  that  the  evi- 
dence of  the  plaintiff  showed  a  plain  case  of  contributor}'  negli- 
Snce,  both  upon  the  part  of  the  plaintiff  and  that  of  the  driveiv 
artin  Adams.  We  think  tbedemuri-er  interposed  by  the  defend- 
ant to  plaintiff's  evidence  should  have  been  sustained. 

The  judgment  of  the  district  will  therefore  be  i*eversed,  and  the 
caose  remanded^  with  instractions  to  sustain  the  demurrer  to  plain* 
tiffs  evidence. 


PnTSBUBOHy   CiNOINNATI  AND  St.   LoUIS  By.   Oa 

V. 

Stalbt. 

(Adoanee  Ctm,  Ohio.    June  8,  1884.) 

A  raflwiy  company,  by  its  train,  unlawfully  obstructed  a  village  street.  8. 
therefore  walked  around  the  rear  of  the  train,  entered  another  street,  and 
there  having  selected  one  of  several  routes  to  her  home,  'slipped  on  some  ice, 
fell,  and  sustained  serious  injury.  The  same  railway  company  had  placed 
the  ioe  there  in  the  process  of  clearing  its  track,  which  occupied  part  of  the 
street  The  street  was  laid  out  after  the  railway  was  in  use,  and  the  rights 
of  the  public  in  said  street  were  subject  to  the  rights  of  the  railway  com- 
pany. 

Bdd:  1.  The  proximate  cause  of  the  injury  was  the  placing  of  the  ice  in 
the  street. 

2.  If  the  railway  company  was  not  in  fault  in  so  placing  the  ice,  it  was 
ooc  litble  for  the  injury  caused  by  the  fall. 

Ekbos  to  the  District  Court  of  "Warren  County. 

On  the  seventeenth  of  January,  a.d.  1877,  a  freight  train 
of  the  Pittsburgh,  Cincinnati  &  St.  Louis  By.  Co.,  bound  east, 
went  upon  a  side  track  at  Morrow,  Warren  County,  Ohio,  at 
eight  o^cIock  p.m.,  and  remained  there  until  five  minutes  after 
nine  o'clock.  Altliough  the  train  crossed  Center  Street  in  the 
village,  no  cars  were  uncoupled,  and  that  street  was  completely 
blocked.  Tlie  only  reason  tor  this  was  the  expectation  of  the 
oonductor  that  he  would  be  ordered  to  move  his'  train  eastward  at 
anv  moment  Mrs.  Emily  E.  Staley,  and  others,  resident  in  the 
village  at  points  north  of  the  railway,  were  in  a  church  on  Center 
Street,  one  square  south  of  the  railway  when  the  train  arrived. 
When  the  service  ended  they  found  the  train  blocking  the  street,. 
and  after  waiting  ten  or  fifteen  minutes,  they  went  to  the  west 
end  (the  rear)  of  the  train,  passed  around  the  rear  car,  walked 
eastward  between  the  tracks  the  Iwgth  of  three  or  four  cars^ 
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tarned  nortliward  to  cross  another  track  of  the  railway,  and  as 
she  was  ^^  just  stepping  off  the  last  track"  she  slipped  upon  some 
ice  piled  there,  fell  and  sustained  serious  injury  to  her  ^^  whole 
limb  from"  the  "  hip  down."  She  suffered  much  pain,  was  con- 
fined to  her  bed  for  a  time,  to  her  room  for  a  longer  time,  and 
claimed  that  her  health  was  permanently  impaired.  A  number  of 
other  women  pui*sued  the  same  route — some  before,  some  behind, 
and  some  witli  Mrs.  Staley.  None  of  them  fell.  The  evidence 
showed  that  it  was  unnecessary  for  her  to  step  upon  the  pile  of 
ice  on  which  she  slipped  and  fell.  The  village  of  Morrow  was 
laid  out  after  tlie  railway  was  in  use,  and  one  street,  called  ^^  Rail- 
road Street,"  included  the  railway  tracks  and  ran  in  the  same  direc- 
tion with  them.  Snow  fell  and  ice  formed  on  the  tracks  in  this 
street.  The  company,  to  clear  its  tracks  for  the  passage  of  trains, 
removed  this  ice  and  snow,  and  cast  it  into  the  street  on  either  side 
of  the  tracks.  Mrs.  Staley  sued  the  company.  The  answer 
made  the  general  issue.  Evidence  as  to  the  manner  in  which  the 
ice  had  been  placed  there  was  before  the  jury  after  trial.  The 
charge  to  the  jury  contained  tlie  following  instruction  : 

^'  But  suppose  the  jury  should  find  that  there  was  negligence  in 
the  blocking  of  the  street  by  the  company,  but  none  in  the  placing 
of  the  piles  of  dirt,  ice  or  snow  on  or  over  which  it  is  claimed  the 
plaintin  fell  without  fault  on  her  part  in  going  that  way,  or  in 
the  mode  of  going — what,  then,  is  the  law? 

^'Here  comes  the  difficulty  in  the  application  of  the  rule  as  to 
proximate  or  remote  consequences. 

"  Undoubtedly  injuries  might  have  been  received  by  her  as  she 

})aBsed  around  the  train,  for  which  the  company  would  not  be 
iable.  For  instance,  suppose  as  she  passed  along,  attempt- 
ing to  cross  the  road,  she  had  been  struck  by  a  stone  thrown 
by  some  ruffian.  Clearly  she  would  not  thus  have  been  injured  if 
she  had  not  gone  by  that  route,  but  it  is  equally  clear  that  this  in- 
jury would  not  be  one  for  which  the  company  was  liable. 

''  But  suppose  the  injury  results  while  so  prudently  and  care- 
fully passing  around  by  some  other  instrumentality  placed  or 
maintnined  there  by  the  defendant.  I  confess  that  I  have  great 
difficulty  in  arrivitig  at  a  conclusion  on  this  point. 

"  The  law  seems  to  me  to  be  this :  '  That  if  the  original  act  (in 
this  case  the  blocking  of  the  street)  was  wrongful,  and  would 
naturally,  according  to  the  ordinary  course  of  events  prove  in- 
jurious to  some  other  person  or  persons,  and  does  actually  result 
in  injury  through  the  intervention  of  other  causes  which  are  not 
wrongful,  the  injury  shall  be  referred  to  the  wrongful  cause, 
passing  by  those  which  are  innocent.'  And  an  illustration  of  this 
doctrine  given  in  the  law  books  is  the  wrongful  throwing  of  a 
liglited  squib,  which,  being  innocently  warded  off  by  seversu  per- 
sons, at  last  struck  and  put  out  the  eye  of  another  person.     The 
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onginal  tlirowcr  was  held  liable.  Now  it  seems  to  me  that  the 
question  whether  the  injury  in  this  ease  to  Mi*8.  Staiey  was  tlie 
proximate  result  of  the  original  blocking  of  the  street  is  one  not 
to  be  settled  bj  the  court,  but  bj  the  jury  under  appropriate  iu- 
fitroctions  from  the  court.  And  I  say  to  you  that  if  tlie  evidence 
8I10W8  that  prior  to  the  time  in  question  the  agents  and  servants  of 
the  company  were  in  tlie  habit  frequently  of  blocking  this  same 
itreet  by  its  cars  unlawfully  and  negligently,  and  for  more  than 
five  minutes,  and  persons  thus  prevented  from  crossing  the  street 
were  accustomed  to  pass  around  the  end  of  the  train  west  of 
Ccuter  Street,  down  Kailroad  Street,  and  there  cross  the  tracks  and 
highway  substantially  as  was  done  by  the  plaintiff,  and  these  facts 
vere  known  to  the  officers  and  agents  of  the  company,  that  in 
nich  case  the  jury  should  determine  under  such  circumstances 
whether  the  result  which  followed  to  Mrs.  Staley  might  reasonably 
have  been  anticipated  by  the  company,  the  defendant,  and  if  you 
find  that  it  migiit,  and  there  was  no  fault  on  the  part  of  the 
plaintiff,  the  company  in  that  would  be  liable.  But  that  if  there 
was  no  such  reason  to  apprehend  the  result,  I  my  to  you  that  it 
wonld  not  be  the  proximate  result  of  the  original  act." 

The  verdict  was  for  the  sum  of  $1625  in  favor  of  the  plaintiff- 
A  motion  for  a  new  trial  was  overruled,  and  a  bill  of  exceptions, 
containing  all  the  evidence,  duly  made  part  of  the  record. 

Nineteen  erroi-s  were  counted  on  in  the  petition  in  error.  The 
seventeenth  complained  of  this  charge.  The  district  court  affirmed 
the  judgment  of  the  common  pleas,  and  we  are  asked  to  reverse 
the  judgments  of  both  courts.  Other  parts  of  the  charge  and 
several  refusals  to  charge  as  requested  by  the  defendant,  were  also 
duly  excepted  to  and  assigned  for  error.  ^ 

Charles  Darlington  for  plaintiff  in  error. 

J.  D.  Wallace  and  J.  £.  Smith  for  defendant  in  error. 

6&ANGES,  C.  J. — We  are  satisfied  that  the  railway  company 
violated  section  thirty-one  (31)  of  the  act  relating  to  roads  and 
highways,  passed  Mai'ch  9, 1868  (S.  &  S.  669),  and  thereby  became 
*^  liable  for  all  damages  arising  to  any  person  from  such  obstruc- 
tion." 

Counsel  upon  both  sides  have  aided  the  court  by  able  and 
carefully  prepared  arguments,  citing  and  commenting  upon  the 
nnmerons  cases  in  which  the  question,  "  What  was  the  proximate 
cause  of  the  injury  f '  has  been  discussed  by  American  and  Eng- 
lish courts. 

Judge  Cooley,  at  page  69  of  his  work  on  Torts,  thus  briefly 
states  the  test : 

'^If  the  wrong  and  the  resulting  damage  are  not  known  by 
common  experience  to  be  naturally  and  usually  in  sequence, 
and  the  damage  does  hot,  according  to  the  ordmary  coui*se  of 
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events,  follow  from  tlie  wrong,  then  the  wrong  and  the  damage 
are  not  sufficiently  conjoined  or  concatenated,  as  cause  and  effect, 
to  support  an  action." 

Apply  this  to  the  noted  "Squib"  case,  Scott  v.  Shepherd,  2  W. 
Black.  892.  As  soon  as  the  fii*e  reaches  the  explosive  material  in 
the  squib  an  explosion  naturally  and  usually  follows.  If,  when 
thrown,  it  falls  so  near  a  person  that  to  pick  it  up  and  cast  it  hur- 
riedly elsewhere  is  the  obvious  means  oi  escape  from  harm,  such 
action  naturally,  and  we  may  add  usually  follows.  If  tliis  thus 
occurs  in  a  crowded  market  space  the  natural  and  usual  result 
would  be  injury  to  some  one  other  than  the  person  at  whom  it  was 
first  thrown.  So  long  as  the  act  of  the  second  thrower  is  the  re- 
sult of  mere  impulse  to  avert  danger  to  himself  by  removing  the 
dangerous  thing  to  a  distance,  the  first  thrower's  act  is  in  progress. 
Bat  if  the  second  thrower  deliberates,  even  for  a  mere  instant,  and 
with  intent  to  injure  a  third  person,  casts  the  squib  at  him,  such 
deliberation  and  intent. puts  an  end  to  the  act  of  tlie  first  thrower, 
and  the  tiling  done  bv  tlie  second  throw  is  jnot  his  fault. 

So  also  if  a  wholesale  druggist  prepares  a  jar  of  belladonna, 
labels  it  "extract  of  dandelion,"  and  sells  it  as  such  to  a  retail 
dealer,  who  uses  it  as  "extract  of  dandelion"  in  filling  a  prescrip- 
tion ;  the  great  suffering  of  the  patient  who  takes  the  medicine  so 
prepared  is  plainly  the  natni'al  and  usual  result  of  the  act  of  the 
wholesale  dealer.  In  the  case  referred  to  the  defendant  prepared 
tlie  jar  to  be  sold  to  a  retailer,  whose  regular  business  it  was  to  in- 
corporate it  in  prescriptions  to  be  swallowed  by  patients.  The 
"  concatenation"  of  Judge  Cooley  is  particularly  complete  in  this 
case  of  Thomas  v.  Winchester,  6  N.  Y.  397. 

In  Clark  v,  Chambei's,  7  C.  L.  J.  11,  the  defendant  wrongfully 
placed  a  dangerous  spiked  hurdle  in  a  private  way,  along  which 
the  plaintiff  had  a  right  to  pass.  Some  person,  without  the  de- 
fendant's knowledge,  moved  it  a  short  distance,  but  left  it  still  in 
the  same  private  way.  The  plaintiff  passing  on  a  dark  night,  with 
knowledge  of  the  original  position  of  the  hurdle,  thinking  to  avoid 
it  came  into  collision  with  it  and  was  injured. 

Having  unlawfully  placed  the  dangerous  movable  thing  in  a 
passage-way,  so  long  as  it  remained  in  tliat  way,  it  was  there  by  the 
defendant's  act.  That  such  a  movable  thing  in  such  a  place  would 
be  moved  by  some  passer-by,  is,  it  seems  to  us,  natural  and  not 
unusual;  and  he  who  originally  placed  it  there  should  be  held  to 
contemplate  such  a  possibility,  and  be  responsible  for  resolts  so 
long  as  he  suffera  it  to  remain  in  that  way. 

And  we  see  Judge  CoQley's  "  concatenation  "  in  Griggs  v.  Fecli- 
enstein,  14  Minn.  81,  and  Weick  v.  Lander,  75  111.  93.  The  injury 
complained  of  in  each  of  these  cases,  by  a  plain,  clear  and  simple 
chain  of  icause  and  effect  was  "  conjoined  "  to  the  wrongful  act  of 
the  defendant,  and  was  the  result  oi  its  eontinning  foroe.     In  die 
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Minnesota  case  the  action  of  the  defendant's  team  frightened  other 
horses  and,  we  may  well  say,  forced  them  against  tne  horse  and 
sleigh  of  the  plaintiff.  In  the  Illinois  case  the  stoppage  of  the 
foremost  wagon,  by  defendant's  fanlt,  forced  the  stoppage  of  the 
second  wagon  in  such  a  position  that  the  tongne  of  the  third  wagoli 
tx  necessitate  passed  into  the  second  wagon  and  did  the  injury 
complained  of.  The  like  continuing  force  of  the  wrongful  act  is 
apparent  in  Brown  v.  The  Railway,  54  Wis.  842,  and  Drake  v, 
Kiely,  93  Penn.  St.  492. 

In  the  Wisconsin  case  the  wrongful  act  caused  a  pregnant  woman 
to  leave  the  ti*ain  thi*ee  miles  short  of  her  destination  on  a  cloudy 
night.  Tliis  act  forced  her  to  walk  to  the  station.  This  effort 
caused  the  injury. 

In  the  Pennsylvania  case  the  "lad  of  tender  age"  was  wrong- 
fully and  forcibly  put  upon  a  train,  carried  five,  miles  and  there 
put  off.  This  act  forced  him  to  go  over  the  five  miles.  The  doing 
this  cansed  the  injury.  In  each  case  the  precise  thing  that  did  the 
harm  was  forced  upon  the  injured  person  by  the  wrongful  act  of 
the  defendant. 

Bat  the  fact  that  she  walked  around  the  train  was  not  the  cause 
of  Mrs.  Staley's  injury.  Other  pei-sons  that  night  walked  around 
the  same  train  without  harm.  In  the  full  possession  of  her  facul- 
ties she  passed  safely  around  the' obstruction  and  beyond  its  influ- 
ence ;  she  was  walking  in  a  street  in  which  others  were  then  safely 
walking;  she  stepped  upon  a  small  pile  of  ice  without  necessity. 
She  could,  at  will,  have  gone  on  either  side  of  it ;  she  might  have 
walked  between  the  rails  of  the  unoccupied  track,  from  which  the 
snow  and  ice  had  been  removed,  until  she  arrived  at  the  usual 
crossing  of  Center  Street,  from  which  the  train  (before  she  had 
passed  around  it)  had  excluded  her.  The  turning  to.  cross  that 
track  in  order  to  there  cross  the  street  was  a  voluntary  act  on  her 

Eart.  It  was  a  selection  of  one  of  several  convenient  routes  to  her 
ome.  We  are  unable  to  see  any  chain  of  cause  and  effect  leading 
back  from  it  to  the  obstructing  train.  True,  if  the  tjain  had  not 
blocked  the  way,  she  would  not  probably  have  been  at  the  time  in 
Railroad  Street  at  the  point  where  she  decided  to  cross  that  street. 
But  so  long  as  the  obstructing  train  did  not  compel  her  to  take  that 
precise  route  and  step  on  that  pile  of  ice,  in  order  to  reach  her  home 
without  undue  delay,  her  decision  to  there  attempt  to  cross  that 
street  was  "in  no  sense — in  no  particular — forced  by  that  train ; 
hence  it  did  not  cause  her  fall. 

The  (jharge  attempted  to  trace  a  possible  "  concatenation "  of 
cause  and  enect  by  stating  '*'  that  if  the  evidence  shows  that,  prior 
to  tlie  time  in  question,  the  agents  and  servants  of  the^  company 
were  in  the  habit  frequently  of  blocking  this  same  street  by  its 
cars  anlawf nlly  and  negligently,  and  for  more  than  five  minutes, 
and  persons  thus  prevented  from  crossing  the  street  were  accns^ 
19  A.  &  &  R  Cob.— 25 
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tomed  to  pass  aronnd  the  end  of  the  train  west  of  Center  Street, 
down  Railroad  Street  and  there  cross  the  tracks  and  highway  substan- 
tially as  was  done  by  the  plaintiff,  and  these  facts  wei*e  known  to  the 
officers  and  agents  of  the  company,  that  in  sach  case  the  jury  should 
determine  under  such  circumstances  whether  the  result  which  fol- 
lowed to  Mrs.  Staley  might  reasonably  have  been  anticipated  by  the 
company,  the  defendant,  and  if  you  find  that  it  might,  and  there 
was  no  fault  on  the  part  of  the  plaintiff,  the  company  in  that  would 
be  liable." 

As  no  evidence  tended  to  show  that  prior  to  that  night  any  one 
fell  while  passing  there,  we  do  not  perceive  how  knowledge  by  the 
company  that  people  were  in  the  habit  of  following  the  route  taken 
by  her,  without  any  fall  or  injury,  would  make  her  fall  a  "  usual 
and  natural"  result  of  the  obstruction  of  Center  Street  by  a  train; 
or  that  such  fall  '^  might  reasonably  be  anticipated  by  the  com- 
pany." 

It  seems  to  us  that  unless  the  company  was  at  fault  in  placing 
the  ice  where  she  trod  upon  it  and  fell,  no  verdict  ought  to  have 
assessed  upon  the  defendant  any  damages  for  that  fall. 

While  we  thus  hold  that  the  pile  of  ice  was  the  proximate  cause 
of  Mrs.  Staley's  fall,  we  agree  with  the  cases  cited  by  her  counsel, 
that  in  such  cases  "  the  question  as  to  whether  the  cause  was  remote 
or  proximate  is  for  the  jury  under  the  instruction  of  the  court." 
But  we  think  that  the  charge  as  given  misled  the  jury,  and  that 
the  evidence,  as  set  out  in  the  bill  of  exceptions,  clearly  proves 
that  the  act  of  stepping  on  the  ice  where  she  fell  was  not  forced 
by  the  train,  but  was  the  result  of  her  own  choice  of  route  afrer 
the  train  had  ceased  to  be  an  obstruction  to  her.  The  court  should 
apply  the  law  to  those  facts;  and,  as  we  undei-stand  it,  such  appli- 
cation determines  that  the  position  of  the  train  was  not  the  proxi- 
mate cause  of  the  fall. 

A  demurrer  to  the  petition  raised  the  question  whether  the  latter 
charged  the  company  with  any  fault  in  the  matter  of  the  ice.  Per- 
haps it  may  be  construed  as  averring,  in  substance,  that  the  block- 
ing of  the  street  compelled  her  to  step  upon  the  ice  placed  by  the 
defendant,  and  that  while  so  stepping,  under  such  compulsion,  she, 
without  her  own  fault,  fell.  If  this  te  so,  the  demurrer  was  rightly 
overruled. 

We  deem  it  unnecessary  to  consider  the  other  alleged  errors. 

Judgment  below  reversed  and  cause  remanded  for  a  new  triaL 
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Shibbs,  Adm'r. 
(108  lUinok  BeporU,  617.) 

An  ordinance  of  an  incorporated  city  of  another  State  may  be  proved  by 
the  production  of  the  books  in  which  it  is  recorded,  but  a  sworn  copy  is  also 
competent  evidence.  So  where  a  witness,  in  his  deposition,  testified  that 
be  was  city  clerk  of  the  city  for  the  year  in  which  the  ordinance  was  passed, 
that  be  wrote  the  record  as  such  clerk  (of  which  an  exhibit  attachea  to  his 
deposition  was  a  copy),  that  he  compared  the  exhibit  with  the  record,  and 
tbat  the  ordinance  was  published,  etc.  Held,  that  the  witness  stated  enough 
to  allow  the  exhibit  to  be  admitted  as  a  sworn  copy. 

On  the  trial  of  an  action  against  a  railway  corporation  to  recover  damages 
for  a  personal  injury  alleged  to  have  been  caused  by  negligence,  the  plaintiff 
called  a  person  who  was  a  practising  physician  and  surgeon, and  who  was  well 
acquainted  with  the  plaintiff,  having  met  him  almost  daily  for  many  years, 
and  had  been  called  upon  to  treat  him  for  the  first  time  when  the  injury  was 
received,  and  asked  him  this  question:  ^*  What,  in  your  opinion  and  knowl- 
edge of  Mr.  O.'s  previous  health  and  condition,  has  causea  his  present  illness 
or  disorder,  as  described  by  you?"  and  he  answered,  *'My  opinion  is,  it 
results  from  the  injury  in  November  last."  Beld,  no  error  in  allowing  the 
question  to  be  answered,  it  appearing  the  witness  had  sufficient  knowledge 
upon  which  to  base  an  intelligent  opinion. 

la  the  same  case,  a  witness  for  the  defence,  being  a  practising  physician, 
was  asked  this  question :  **  Please  state  what,  in  your  judgment  as  a  physi- 
cian, is  the  present  malady  of  the  plaintiff,  according  to  the  symptoras  as 
given  by  Dr.  Tillottson?"  the  witness  had  stated  that  he  had  heard  Dr.  T.'s 
testimony,  and  also  that  the  doctor  had  made  a  statement  of  the  case  to  him 
on  the  day  before :  Held,  that  an  objection  to  the  question  was  properly  sus- 
tained, as  it  did  not  call  for  an  opinion  on  the  testimony  of  Dr.  T.  as  given 
<Ri  the  trial,  but  according  to  the  symptoms  given  by  Dr.  T.,  which  also  in- 
cluded statements  made  by  him  on  the  preceding  day. 

A  medical  expert  will  not  be  allowed  to  testify  to  an  opinion  formed  upon 
information  derived  from  private  conversations  with  witnesses  in  a  case. 
He  may  examine  the  patient,  and  from  this  give  his  opinion  to  the  jury.  If 
be  has  not  made  a  personal  examination,  then  the  proper  practice  is  to  put  a 
question  to  the  witness  reciting  the  supposed  facts  hypothetically,  upon 
which  the  opinion  of  the  expert  is  wanted. 

There  is  no  error  in  allowing  a  witness,  who  has  been  a  brakeman  on  a 
train  for  several  years,  to  state  his  opinion  as  to  the  rate  of  speed  a  train  was 
running  at  the  time  of  an  accident. 

lo  an  action  of  trespass  on  the  case,  to  recover  for  an  injury  caused  by  acts 
of  negligence,  it  is  not  proper  to  instruct  the  jury  that  the  plaintiff  cannot 
recover  unless  every  material  allegation  in  the  declaration  is  proved.  It  is 
loflcient  if  the  plaintiff  proves  enough  of  the  material  allegations  of  his 
declaration  to  make  a  cause  of  action. 

An  objection  to  the  introduction  of  a  foreign  statute  in  evidence,  on  the 
groiind  that  it  is  not  set  out  or  given  in  the  pleadings,  comes  too  late  when 
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made  in  this  court  for  the  first  time.    It  should  be  made  in  the  trial  court^ 
so  that  it  may  be  obviated  by  amendment. 

On  the  trial  of  an  action  brought  in  this  State  against  a  railway  company 
for  an  injury  claimed  to  have  resulted  from  negligence,  the  case  was  tried  by 
both  parties  on  the  theory  that  the  doctrine  of  comparative  negligence  was 
applicable,  and  the  defendant  asked  instructions  laying  down  the  rule  adopted 
in  this  State.  On  appeal  the  defendant  urged  that  an  instruction  given  for 
tile  plaintiff  stating  the  law  of  comparative  negligence  correctly,  as  expound- 
ed by  our  courts,  was  erroneous,  as  not  stating  the  rule  as  it  prevails  in  the 
State  of  Indiana,  \^here  the  accident  and  injury  occurred :  BM,  thaX  the 
defendant  was  by  acts  precluded  frum  urging  such  ground  of  error. 

A  witness  in  his  deposition,  which  was  taken  in  the  presence  of  counsel 
on  both  sides,  testified  that  an  ordinance  (an  exhibit  of  which  was  attached) 
wa!4,  on  a  certain  date,  passed  by  the  common  council  of  the  city.  At  the 
taking  of  the  deposition  only  a  general  objection  was  made  to  the  evidence, 
and  no  motion  was  made  to  suppress  the  depositiun,  or  any  part  thereof, 
before  the  trial,  on  the  ground  that  the  passage  of  the  ordinance  was  proved 
by  parol  instead  of  by  the  record:  Held,  that  by  failing  to  make  the  specific 
obj(;ction  before  the  trials  so  as  to  afford  an  opportunity  to  obviate  it,  the 
objection  was  waived. 

Where  the  question  of  the  incorporation  of  a  city  arises  collaterally,  it  is 
only  necessary  to  show  that  the  city  is,  de  facto,  a  corporation.  To  prove 
its  existence  it  is  sufficient  to  produce  the  charter,  and  prove  acts  done  under 
it  and  in  conformity  with  it.  Written  proof  that  all  the  preliminary  steps 
were  taken  is"  not  necessary. 

To  prove  the  incorporation  of  a  city  in  the  State  of  Indiana,  under  a  gen- 
eral law  conferring  power  to  pass  an  ordinance  sought  to  be  proved,  the 
plaintiff  read  from  the  statutes  of  Indiana  an  act  of  March  9,  1857,  providing 
for  the  incorporation  of  cities,  and  prescribing  their  powers,  and  also  certain 
sections  of  an  act  entitled  *' An  act  to  repeal  all  general  laws  now  in  force 
for  the  incorporation  of  cities,  and  to  provide  for  the  incorporation  of  cities, 
prescribing  their  powers  and  rights/^  etc.,  which  showed  authority  to  pass 
the  ordinance  in  question,  and  then  proved  by  a  witness  that  he  was  city 
clerk  of  the  city  for  the  year  1879,  (the  year  in  which  the  ordinance  appears 
to  have  been  passed),  that  the  city  council  passed  ordinances,  which  were 
published,  etc.,  and  also  passed  the  ordinance  sought  to  be  proved,  and  in 
addition  to  this  all  the  witnesses,  in  testifying,  spoke  of  the  city  as  an  incor- 
porated city:  Heldj  that  the  evidence  was  sufficient  to  show  tide  facto  incor- 
]>onition. 

Foreign  statutes  or  the  laws  of  other  States  must  be  pleaded,  but  such 
statutes  are  not  required  to  be  stated  in  Jubc  verba.  It  is  sufficient  to  state 
the  substance  of  so  much  of  the  statute  as  is  relied  on,  conciseness  in  plead- 
ing being  commendable.  When  the  statute  is  not  the  foundation  of  the 
action,  but  comes  in  collaterally  as  evidence,  the  same  degree  of  strictness  in 
pie  iding  it  is  not  required. 

0»J  the  trial  of  an  action  for  negligence  resulting  in  injury,  the  defendant 
ask*'d  the  court  to  instruct  the  jury  that  the  omission  of  certain  acts  or  duties 
did  not  cotistitute  such  misconduct  as  the  law  would  recognize  as  wanton  or 
wilful.  Such  negligence  was  not  alleged  in  the  pleadings  or  claimed  on  the 
trial:  Eisld,  that  the  instruction  was  properly  refused,  for  the  reason  that 
there  was  no  such  issue  in  the  case. 

An  instruction  that  the  affirmative  testimony  of  witnesses  that  the  bell  of  a 
locomotive  engine  was  rung  at  a  given  time  and  place,  is  of  greater  force 
and  entitled  to  more  weight  than  the  testimony  of  witnesses  of  no  greater 
credibility,  and  who  had  no  better  opportunity  of  hearing,  that  the  bell  was 
not  rung,  or  that  they  did  not  hear  it  ring,  and  that  under  such  circumstances 
the  jury  should  give  greater  weight  to  such  affirmative  testimony  than  to  the 
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negative,  is  properly  refused.     It  is  not  the  province  of  the  court  to  tell  the 
jury  which  evidence  is  the  strongest  or  entitled  to  the  greater  weight. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — heard 
in  that  court  on  appeal  from  the  Superior  Court  of  Coot  County. 
Judd  &  Whitehouse  and  Mr.  William  Bitchie  for  the  appellant. 
Edsall,  Hawley  &  Edsall  for  appellee. 

Gbaig,  J. — This  was  an  action  brought  by  James  G.  Ostrander, 
against  tlie  Louisville,  New  Albany  &  Chicago  Ry.  Co.,  to  recover 
damages  for  an  injury  received  in  Michigan  City,  Indiana,  at  tlie 
crossing  of  the  railroad  track  with  Franklin  Street,  on  the  n>orning 
of  November  21, 1881.  The  trial  of  the  cause  in  the  circuit  court 
resnited  in  a  verdict  and  jndgment  in  favor  of  the  plaintiff,  whi«.h 
on  appeal,  was  affirmed  in  the  Appellate  Court. 

In  the  lii*6t  count  of  the  declaration  it  is  averred  that  Michigan 
City  is  a  duly  incorporated  city  under  the  laws  of  Indiana,  and  had 
power  to  pass  ordinances  for  regulating  the  speed  and  management 
of  cai^  and  engines  crossing  iis  streets;  that  by  virtue  of  such 
power  the  common  council  of  said  city  passed  an  ordinance,  w^hich 
was  approved  and  published  as  by  law  required,  and  was  in  force 
at  the  time  of  the  injury  ;  that  said  ordinance  contained  tlie  fol- 
lowing : 

^'  Sec.  1.  No  locomotive  or  car  shall  be  run  faster  than  six  (6) 
miles  per  hour  within  the  following  limits  in  said  city,  viz. :  From 
Chicago  Street  (or  Prison  crossing^  to  the  east  line  of  Tail  creek. 

"  Sec.  3.  All  railroad  companies  upon  track  or  tracks  which 
cross  or  intersect  the  following  named  streets  at  the  points  herein 
designated,  to  wit :  Franklin  Street  and  Chicago  Street  (or  what  is 
known  as  Prison  crossing),  and  at  all  other  street  crossings  where 
they  shall  be  required  so  to  do  by  tlie  mayor,  shall  keep  a  flagman 
stationed  from  six  a.m.  to  nine  p.m.  :  Provided,  that  when  two  or 
more  roads  so  intersect  a  crossing,  they  may  jointly  employ  one 
flagman. 

'*  Sec.  4.  Every  locomotive  or  train  running  in  the  night-time 
in  said  city,  shall,  while  running,  keep  a  brilliant  light  on  the  for- 
ward end,  and  some  sufficient  signal  light  in  charge  of  some  com- 
petent peraon,  who  shall  remain  on  the  rear  end  of  sudi  locomotive 
or  train  whenever  it  is  backing." 

It  is  then  averred  that  the  accident  occurred  after  six  o'clock  in 
the  morning,  and  before  seven  o'clock ;  that  no  flagman  was  present 
at  the  crossing  to  warn  plaintiff  of  danger ;  that  tlie  train  was  run- 
ning at  a  rate  of  speed  exceeding  six  miles  an  hour  ;  that  the  bell 
was  not  runjo:  or  the  whistle  sounded  as  the  engine  approached  the 
crossing.  Other  averments  are  found  in  this  count  of  the  declara- 
tion,  bat  it  will  not  be  necessary  to  state  them  here. 

In  order  to  prove  that  there  was  an  ordinance  as  averred  in  the 
•declaration,  plaintiff  offered  to  read  in  evidence  the  deposition  of 


990  LOUISVILLE,  ETC.,  RY.  CO.  V.  SHIRES. 

D.  S.  Brown.  He  testified  that  he  was  city  clerk  of  Michigan 
City  in  1879,  and  kept  the  city  records ;  tliat  he  wrote  the  record^ 
as  clerk,  of  which  exhibit  ''  A,"  attached  to  his  deposition,  is  a  copy  ; 
that  he  compared  the  exhibit  with  the  record  ;  that  the  ordinance 
was  published  in  the  "  Micliigan  City  Enterprise,"  a  paper  pub- 
lished in  Micliigan  City,  for  two  consecutive  weeks  following  its 
passage.  In  answer  to  a  qnestion,  the  witness,  in  his  deposition, 
stated  that  exhibit  "A"  is  a  copy  of  an  ordinance  passed  by  the 
common  council  of  Michigan  City  in  1879.  This  evidence  was 
objected  to  by  the  defendant,  but  the  court  overruled  .the  objection, 
and  that  decision  is  relied  upon  as  error.  We  do  not  regard  the 
decision  erroneous.  The  ordinance  might  have  been  proved  by 
the  production  of  the  books  in  which  it  was  recorded,  but  a  sworn 
copy  was  also  competent  evidence.  (1  Greenleaf  on  Evidence, sec 
508.J  Upon  an  examination  of  the  deposition  enough  was  stated 
by  tlie  witness  to  bring  it  within  the  rule  laid  down  by  tlie  author 
to  allow  exhibit  "  A  "  to  be  admitted  as  a  sworn  copy. 

But  it  is  urged  that  the  evidence  to  prove  the  passage  of  the 
ordinance  was  incompetent.  The  witness  testified  that  exhibit "  A  ** 
was  an  examined  copy,  compared  with  the  original  record  in  the 
office  of  the  city  clert,  where  the  records  were  properly  kept;  that 
the  ordinance  was  passed  by  the  common  council  of  Michigan  City, 
July  14,  1879.  This  deposition,  as  appears  from  the  bill  of  excep- 
tions,  was  taken  in  Michigan  City,  in  August,  1882.  The  attorney 
of  the  defendant  was  present,  and  made  such  objections  to  ques- 
tions propounded  as  he  saw  proper,  as  to  the  manner  in  which  the 
ordinance  was  proved  or  passed.  Nothing  but  a  general  objec- 
tion was  made,  and  after  the  deposition  had  been  taken  it  remained 
on  file  about  two  months  before  the  trial,  and  no  motion  was  ever 
made  to  suppress  the  deposition,  or  any  part  thereof.  We  think 
the  objection  to  the  evidence,  made  for  the  first  time  on  the  trial, 
comes  too  late.  If  the  defendant  was  not  satisfied  with  the  man- 
ner in  which  plaintiff  had  proved  the  passage  of  the  ordinance,  he^ 
should  have  entered  a  motion  to  suppress  that  part  of  the  deposi- 
tion before  the  trial.  If  the  objection  had  been  made  in  season,  it 
might  have  been  obviated  by  producing  other  proof  of  the  proper 
passage  of  the  ordinance.  But  as  defendant  failed  to  object  before^ 
the  trial  that  the  passage  of  the  ordinance  was  proven  by  parol, 
when,  perhaps,  it  siiould  have  been  proven  by  the  records  of  the 
common  council,  the  objection  was  waived.  Cooke  v.  Orne,  37 
111.186. 

It  is  also  contended  that  there  is  no  proper  evidence  that  Michi- 
gan City  was  a  corporation.  The  question  of  the  incorporation  of 
tlie  citv  in  tliis  case  arises  collateral! v,  and  it  was  onlv  necessarr  to- 
show  a  de  facto  incorporation.  In  Mendota  v,  Thompson,  20  III. 
197,  where  the  question  arose  collaterally,  as  here,  it  was  held: 
*'  To  prove  the  existence  of  a  corporation  it  is  sufficient  to  produce 


CROSSINGS — EVIDENCE — EXPERTS.  391 

the  charter,  and  prove  acts  done  nnder  it  and  in  conformity  with 
it.  Written  proof  that  all  the  preliminary  steps  were  taken  was 
not  necessary."  See,  also,  Doyle  v.  Village  of  Bi-adford,  90  111. 
417. 

For  the  purpose  of  proving  that  Michigan  City  was  incorporated, 
the  plaintiff,  on  the  trial  of  the  cause,  read  from  the  statutes  of 
Indiana  an  act  of  March  9,  1857,  providing  for  the  incorporation 
of  cities,  and  prescribing  their  powere,  etc.  Tlie  plaintiff  also  read 
from  the  Session  Laws  of  Indiana  of  1867,  the  title  of  "  An  act  to 
repeal  all  general  laws  now  in  force  for  the  incorporation  of  cities, 
and  to  provide  for  the  incorporation  of  cities,  prescribing  their 
powers  and  rights,  and  the  manner  in  which  they  shall  exercise  the 
same,  and  to  regulate  such  other  matters  as  properly  pertain  thereto, 
approved  March  14,  1867,"  and  from  which  act  trie  following  was 
read: 

"  Sec.  47.  The  conmion  council  shall  hold  stated  meetings  at  least 
twice  in  each  month,  and  the  mayor  or  any  five  councilmen  may 
call  special  meetings.  A  majority  of  all  members  to  which  the 
wards  are  entitled  shall  be  a  quorum." 

''Sec.  53.  .  .  .  The  common  council  shall  have  power  to  en- 
force ordinances.  .  .  .  Eighth.  To  establish  and  regulate  the  police 
of  the  city.  .  .  .  Forty-second.  To  regulate  the  speed  of  railroad 
trains  throngh  the  city,  and  also  to  provide  by  ordinance  for  the 
security  of  citizens  and  others  from  the  running  of  trains  through 
any  city,  and  to  require  railroad  corporations  to  observe  the  same^ 
and  also  to  require  such  corporations  tp  keep  clean  the  gutters  and 
crossings  of  the  streets  along  which  their  railways  may  pass." 

Section  56  of  the  same  act  confers  power  to  make  ordinances, 
and  section  57  provides  for  the  publication  of  ordinances. 

Here  was  an  act  of  the  State  under  which  the  city  in  question 
might  have  become  incorporated,  which  conferred  the  power  to 
pass  the  ordinance  read  in  evidence.  Brown  testified  that  he  was 
city  clerk  of  the  city  of  Michigan  City  for  the  year  1879;  that 
the  city  couxicil  passed  ordinances  which  were  published  in  the 
"Michigan  City  Enterprise,"  a  paper  published  in  the  city.  He 
also  testified  that  the  common  council  of  Michigan  City,  on  June 
14,  1879,  passed  an  ordinance,  a  copy  of  which  was  attached  to 
his  deposition.  In  addition  to  this,  ail  the  witnesses,  in  speaking 
of  Michigan  City,  refer  to  it  as  an  incorporated  body.  This  evi- 
dence, wnere  the  question  arose  collaterally,  as  here,  must  be  re- 
garded as  sufficient  to  establish^  p7n/nmfacie^  that  Michigan  City 
was  incorporated  under  the  act  of  1867. 

It  is  next  contended  that  the  court  erred  in  permitting  Dr. 
Brown  to  answer  the  following  question  :  "  What,  in  your  opinion 
and  knowledge  of  Mr.  Ostranders  previous  health  and  condition, 
hns  cansed  his  present  illness  or  aisorder,  as  described  by  you?" 
The  witness  answered  :  *'  My  opinion  is,  it  results  from  the  injury 
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in  November  last."  The  objection  to  the  answer,  as  we  nnaer- 
stand  the  argument,  is,  that  the  witness  was  not  shown  to  have  hud 
any  knowledge  of  plaintiffs  previous  condition  npon  which  to 
base  an  opinion.  The  witness,  as  disclosed  by  his  evidence,  was  a 
physician  and  surgeon.  He  was  called  to  examine  the  plaintifi  on 
the  morning  he  was  injured.  He  had  not,  before  the  injury, 
made  an  examination  of  the  plaintiff,  but  he  had  met  him  almost 
daily,  before  the  accident,  in  going  to  and  from  his  work.  If  the 
witness  had  met  the  plaintiff  almost  daily  for  a  number  of  years, 
and  was  well  acquainted  with  him,  as  is  disclosed  by  his  evidence, 
and  was  called  upon  to  treat  him  when  he  was  injured,  we  think 
he  had  sufficient  knowledge  upon  which  to  base  an  intelligent 
opinion  as  to  the  cause  of  his  then  illness. 

It  is  also  claimed  that  the  court  erred  in  allowing  the  witness 
Neat  to  state  the  rate  of  speed  the  train  was  running  at  the  time 
of  the  accident.  This  witness  had  been  a  brakeman  on  a  train 
for  several  years,  and  if  any  degree  of  skill  is  required  before  a 
witness  can  give  an  opinion  as  to  the  rate  of  speed  a  train  is 
running  at  a  particular  time,  he  seemed  to  have  been  properly 
qualitied. 

The  statutes  of  Indiana,  act  of  March,  1857,  March  14,  1867,  and 
April  8,  1881,  read  in  evidence  by  plaintiff,  were,  as  defendant 
insists,  erroneously  admitted  in  evidence,  on  the  ground  that  they 
were  not  pleaded  by  the  plaintiff.  Thei-e  is  no  doubt  in  regard  to 
the  rule  that  foreign  statutes,  or  the  laws  of  other  States,  must  be 
pleaded.  As  to  the  act  of  1881,  the  record  fails  to  show. that  ob- 
jection was  made  to  its  admission  on  the  ground  that  it  had  not  been 
pleaded,  and  as  the  objection  was  not  made  on  the  trial,  when  an 
amendment  of  the  pleadings  might  have  obviated  the  difficulty, 
the  objection  must  be  regarded  as  waived  by  the  defendant, — when 
made  for  the  first  time  here,  it  comes  too  late.  As  to  the  other 
acts,  the  objection  was  made  at  the  time  they  were  offered  in  evi- 
dence, and  the  court  held  that  they  were  sufficiently  pleaded  by 
the  plaintiff. 

In  the  first  count  of  the  declaration  it  is  averred  that  Michigan 
City  "  was  then  and  there  a  city,  duly  incorporated  under  the  laws 
of  the  State  of  Indiana,  and  under  its  charter  and  the  laws  of  the 
State  of  Indiana  possessed  full  power  and  authority  to  pass  all 
necessary  ordinances  to  regulate  the  running  of  trains,  cars,  and 
engines  upon  railroads  passing  through  or  within  said  Michigan 
City  and  across  the  public  streets,  and  to  regulate  the  speed 
thereof,  and  to  ordain  and  establish  all  necessary  police  regulations 
respecting  the  same."  Tlie  ordinance  piissed  under  the  authority 
of  the  statute  was  set  out  in  hcBC  verba,  but  it  is  claimed  that  the 
statute  should  have  been  pleaded  in  the  same  way.  We  do  not 
concur  in  this  view  of  the  law.  The  pleader,  in  the  firet  count  of 
the  declaration,  as  we  have  seen,  set  out  the  substance  of  the 
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statute,  wliich,  as  set  out,  showed  tlie  authority  of  tlie  city  council 
to  pass  the  ordinance  in  question.  The  substance  of  the  act  re- 
lied upon,  clearly  stated,  is  a?l  that  could  be  required.  Conciseness 
in  pleading  is  always  commendable.  If  the  statute  relied  upon  had 
been  set  out  hi  hasc  verba,  the  defendant  could  not  have  been  any 
better  prepared  to  meet  the  case  made  by  plaintiff  than  he  was 
under  the  averment  which  set  out  the  substance  and  legal  effect  of 
the  statute.  Why,  then,  incumber  the  record  by  setting  out  the 
€Dtire  statute,  when  an  averment  of  its  substance  and  legal  effect 
gave  ample  notice  that  the  statute  would  be  relied  upon?  In  1 
Chitty  on  Pleading,  216,  in  discussing  this  subject,  it  is  said : 
*^  The  courts  will  not,  ex  officio,  take  notice  of  private  acts  of  par- 
liament, and  consequently  such  parts  of  them  as  may  be  mateiial 
to  the  action  or  defence  must  be  stated  in  the  pleading."  In 
Walker  v.  Maxwell,  1  Mass.  113  (a  case  cited  by  appellant),  it  is 
said :  '*  The  plea  ought  to  have  set  forth  the  statute,  .  .  .  that  the 
court  might  see  whether  the  proceedings  stated  in  the  plea  were 
authorized  by  the  statute.  .  .  .  The  general  allegation  that  those 
proceedings  were  pursuant  to  the  statute  ...  in  such  case  made 
and  provided,  was  not  sufficient."  We  fully  concur  ^n  the  view 
taken  in  that  case,  but  the  question  here  involved  is  entirely  differ- 
ent. In  this  case  the  substance  and  legal  effect  of  the  statute  was 
set  out,  which  was  not  done  in  the  case  cited.  But  it  will  not  be 
necessary  to  examine  other  cases  cited.  We  tliink  the  statutes  of 
Indiana  were  sufficiently  pleaded.  Stacy  v.  Baker,  1  Scam.  418 ; 
Hyman  v.  Bayne,  83  111.  258.  Had  the  action  been  brought  on  a 
statute,  more  strictness  might  be  required  in  pleading  the  statute, 
but  such  is  not  the  case.  Here  the  statute  is  not  the  foundation 
of  the  action,  but  it  comes  in  question  collaterally,  as  evidence  in 
the  case. 

It  is  also  contended  by  counsel  for  appellant,  that  the  court  erred 
in  refusing  to  permit  Dr.  Hunter  to  answer  the  following  question  : 
'* Please  state  what,  in  your  judgment  as  a  physician,  is  the  present 
malady  of  the  plaintiff,  according  to  the  syinptoms  as  given  by  Dr. 
Tillottson."  The  witness  had  stated  that  he  had  heard  Dr.  Tillott- 
son's  testimony,  and  also  that  the  doctor  had  made  a  statement  of 
the  case  to  him  on  the  day  before.  The  question  ))nt  to  the  wit- 
ness did  not  call  for  his  opinion  on  the  testimony  of  Dr.  Tillottson, 
as  given  on  the  trial,  but  according  to  the  symptoms  given  by  the 
doctor,  which  included  statements  *as  well,  made  on  the  previous 
day.  We  are  not  aware  that  it  has  ever  been  held  that  a  medical 
expert  has  the  right  to  testify  to  an  opinion  formed  upon  informa- 
tion derived  from  private  conversations  with  witnesses  in  the  oat^e, 
and  we  are  not  inclined  to  adopt  a  rule  of  that  cliaracter.  A  med- 
ical expert  may  examine  the  patient,  and  from  such  i3ersonal  ex- 
amination give  his  opinion  to  the  jury.  If  the  medical  expert  has 
not  made  a  personal  examination  of  the  patient,  then  the  proper 


394  LOUISVILLE,   ETC.,   RY.   CO.  V.   SHIRES. 

practice  is  to  put  a  question  to  the  witness  reciting  tlie  supposed 
facts  hypothetically,  upon  which  the  opinion  of  the  expert  is 
wanted.     1  Greenleaf  on  Evidence,  sec.  440. 

The  court  gave  one  instruction  for  the  plaintiff  which  it  is  con- 
ceded in  the  argument  correctly  states  the  law  of  comparative  neg- 
lii^ence  as  it  exists  in  this  State,  but  it  is  ursjed  that  the  law  of  this 
State  is  not  applicable  to  a  case  where  an  injury  was  received  m 
Indiana,  and  hence  it  is  urged  that  tlie  instruction  was  erroneous. 
AVe  shall  not  stop  to  determine  whether  this  case  should  be  con- 
trolled i)y  the  law  of  Indiana  or  not,  as  we  are  of  opinion  that  the 
defendant  is  precluded  l)y  his  own   instructions  from  raising  this 
question.     In  defendant's  instruction  No,  4,  at  his  request  tiie  court" 
instructed  the  jury  as  follows :  "  In  case  of  negligence  by  both 
parties,  resulting  in  such  injury,  the  question  to  be  determined  by 
the  jury,  from  tlie  evidence,  is,  did  the  negligence  of  the  plaiutitt 
materially  contribute  to  the  injury,  or  was  it  so  slight,  and  thai  of 
the  defendant  so  gross  In  comparison,  as  to  incline  the  balance  in 
his  favor."     Asrain,  in  defendant's  instruction  No.  18,  the  inrv  were 
told,  "  if  the  negligence  of  the  plaintiff  materially  contributed  to 
the  injury,  then  he  cannot  recover  unless  his  negligence  was  slight 
and  that  of  the  railroad  company  so  gross  in  comparison  as  clearly 
to  preponderate."     The  case  was  tried  on  the  theory,  by  both  par- 
ties, that  the  doctrine  of  comparative  negligence  was  applicable  to 
it.     The  jury  were  so  instructed  at  the  instaiice  of  the  defendant, 
and  he  cannot  now  complain  of  an  instruction  given  for  the  plain- 
tiff, which  only  announces  the  same  rule  which  he  himself  caused 
to  bo  laid  down  to  the  jury.    McGonigle  v.  Dougherty,  71  Mo.  259. 

The  court  refused  defendant's  ninth  instruction,  and  this  is  relied 
upon  as  error.  The  substance  of  the  instruction  was,  that  the  omis- 
sion of  a  duty  enjoined  by  law  on  defendant,  such  as  the  absence 
of  a  flagman  from  a  railroad  crossing,  did  not  constitute  such  mis- 
conduct as  the  law  would  recognize  as  wanton  or  wilful.  It  was 
not  alles^ed  in  the  declaration  or  claimed  on  the  trial  that  tho  con* 
duct  of  the  defendant  was  wilful  or  wanton, — indeed,  there  waB 
no  issue  of  that  character  in  the  case, — and  for  this  reason,  if  for 
no  other,  the  .instruction  may  be  regarded  as  improper.  It  was 
not  only  proper,  but  the  duty  of  the  court,  to  conhne  the  instmo- 
tions  to  the  questions  properly  involved  in  the  case. 

The  court  refused  instruction  No.  11,  which  declared  :  "In  no 
event  can  the  plaintiff  recover  unless  every  material  allegation  of 
the  declaration  is  proven  by  a  proponderance  of  the  evidence  to  be 
true."  This  was  an  action  on  the  case, — a  tort, — and  the  plaintiff 
was  not  bound  to  prove  every  material  averment  of  his  declaration. 
If  the  plaintiff  proved  enough  of  the  material  allegations  to  make 
out  a  cause  of  action,  he  would  be  entitled  to  recover,  although  all 
the  material  averments  were  not  proven.  The  instniction  was 
wroTig,  and  the  court  did  right  in  reinsing  it. 
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The  court  also  refused  instruction  Ko.  13,  as  follows : 

"  Tiie  jury  are  further  instructed  that  the  affirmative  testimony 
of  witnesses  that  the  bell  of  a  locomotive  engine  was  rung  at  a 
given  time  and  place,  is  of  greater  force  and  is  entitled  to  more 
weight  than  the  testimony  of  witnesses  of  no  greater  credibility, 
and  who  had  no  better  opportunity  of  hearing,  that  the  bell  was 
not  rung,  or  that  they  did  not  hear  it  ring,  and  imdersuch  circum- 
stances the  jury  should  give  greater  weight  to  such  affirmative 
testimony  than  to  the  negative." 

A  similar  instruction  was  condemned  by  this  court  in  Rockwood 
^.  Poundstoriq,  38  111.  200.  It  is  the  peculiar  provinceof  the  jury, 
where  the  evidence  is  conflicting,  to  properly  weigh  all  the  evidence, 
and  determine  for  themselves  what  the  weight  of  evidence  may  be. 
We  do  not  underetand  that  it  was  the  province  of  the  court  to  tell 
the  jury  which  evidence  was  the  strongest,  or  which  is  of  greater 
force.     The  instruction  was  wrong,  and  properly  refused. 

It  is  also  urged  that  the  damages  are  excessive.  That  is  a  ques- 
tion of  fact  which  was  proper  for  the  consideration  of  the  Appel- 
late Court,  but  under  tlie  rulings  of  this  court  it  is  not  reviewable 
here. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Expert  Evidence  of  Surgeon  as  to  Cause  and  Nature  of  Injury. — In  an  ac- 
tion against  a  milroHd  company  for  an  injury  alleged  to  have  been  occasioned 
by  a  railroad  accident,  the  evidence  of  a  physician  is  admissible  to  show 
whether  or  not  in  his  opinion  the  injury  complained  of  proceeded  from  such 
cause.  Matteson  v.  New  York  Central  R.  Co.,  35  N.  Y.  487;  O'Mara  v.  Com- 
monwealth, 75  Pa.  St.  424;  State  v.  Clark,  15  S.  C.  403.  The  peculiar  nature 
and  character  of  injuries  inflicted  by  railroad  accidents  may  be  testified  to  by 
physician!*.    Taylor  v.  Railway,  48  N.  H.  304. 

Expert  Evidence  as  to  Duration  of  Injury. — Expert  evidence  is  also  admis- 
sible as  to  whether  the  injury  inflicted  is  likely  to  be  permanent  or  not.  Mat- 
teson f>.  New  York  Central  R.  Co.,  62  Barb.  864 ;  s.  c,  35  N.  Y.  487 ;  Filer  «. 
New  York  Central  R.  Co.,  49  N.  Y.  43;  Lincoln  v.  Saratoga  &  S.  R.  Co.,  23 
Wend.  425;  Kansas  Pac.  R.  Co.tj.  Pointer,  9  Kans.  620. 

Expert  Evidence  as  to  Merits  of  Treatment. — Expert  evidence  is  notad> 
missible  rs  to  the  merits  of  the  treatment  to  which  the  injury  has  been  sub- 
jecu^d.     Muldowney  v.  Illinois  Central  R.  Co.,  39  Iowa,  615. 

Who  Is  Competent  as  Medical  Expert. — A  physician  who  has  studied  the 
subject  of  medicine  and  is  a  practitioner,  is  competent  as  an  expert,  though 
he  may  never  have  received  a  diploma.  New  Orleans,  etc.,  R.  uo.  «.  Allbre- 
ton,  38  Miss.  247. 

Upon  what  Experts  Opinion  must  be  Based. — The  opinion  of  an  expert 
on  a  given  case  must  be  founded  either  on  personal  examination  and  know- 
ledge or  upon  a  hypothetical  case  stated  to  him  in  court  based  on  facts  ad- 
duced in  evidence.  Grand  Rapids,  etc.,  R.  Co.  v,  Huntley,  38  Mich.  537; 
Perkins  V.  Railroad,  44  N.  H.  223;  Hurst «.  Chicago,  etc.,  R.  Co.,  49  Iowa 
76;  Filer  ij.  New  York,  etc.,  R,  Co.,  49  N.  Y.  42;  Grand  Rapids  &  Ind.  R. 
R.  Co.  V.  Martin,  41  Mich.  667;  New  York,  etc.,  R.  R.  Co.  v.  Dougherty  6^ 
Am.  &  Eng.  R.  R.  Cas.  139. 

Statements  of  Patient. — A  physician  may  be  guided  in  reaching  his  opinioD- 
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by  what  his  patient  tells  bim,  but  caDHot  give  such  statements  in  eTidence  in 
lieu  of  an  opinion.  Illinois  Central  R.  R.  Co.  v,  Sutton,  43  III.  4:38;MuTpby 
«.  New  York  Central  R.  R.  Co.,  66  Barb.  125;  Atchison,  etc.,  R  Co.  ».  Fra- 
aier,  8  Am,  &  Enp.  R.  R.  Cas.  72. 

Submission  of  Person  to  Experts. — In  a  proper  case  the  plaintiff  will  be 
obliged  to  submit  his  person  to  the  examination  of  competent  experts  vho 
will  report  upon  his  physical  condition.  Atchison,  T.  &  S.  F.  R.  Co.  t. 
Thul.  10  Am.  &  Eng.  R  R.  Cas.  783;  Schroederc.  Chicago,  R.  I.  &  P  R. 
Co.,  47  Iowa,  375. 

Where  there  is,  however,  already  abundant  and  competent  evidence  on  bo;h 
aides  as  to  the  question,  such  an  examination  will  not  be  allowed.  Loyti 
e.  Hannibal  &  St.  Jo  R  R.  Co.,  63  Mo.  509. 

In  an  action  against  a  railroad  company  to  recover  damages  f or  a  pei^M.a; 
injury,  the  plaintiff  is  at  liberty  if  he  pleases  to  exhibit  the*  injured  limb  to 
the  jury  so  that  a  surgeon  may  demonstrate  the  nature  and  character  of  the 
injury.     Muchado  v.  Brooklyn  City  R.  R  Co.,  80  N.  Y.  870. 

Relative  Weight  of  AfTirmativeand  Negative  Evidence  as  to  SignaISi— Up«>n 
the  subject  of  the  relative  weight  of  affirmative  and  negative  evidence  as  to 
the  sounding  of  signals  at  crossing,  see  Chicago  &  Alton  R  R.  Co.  t.  Robin- 
son, and  note,  with  full  citations  of  authorities,  a^ra. 


Chioago  and  Alton  R.  !&  Oa 

V, 

ROBINBON. 

(106  Illinois  Reports.  142.) 

An  instruction  directing  the  attention  of  the  jury  to  an  element  of  liability 
not  shown  by  the  pleadings  or  evidence  in  the  case,  is  calculated  to  mislead, 
and  is  erroneous.  It  is  not  proper  to  direct  the  attention  of  the  jury  to  mas- 
ters not  in  issue. 

It  is  obvious  error  for  the  court  to  announce  to  the  jury  what  is  the  better 
evidence  in  a  case,  or  what  the  jury  may  so  regard.  It  is  the  province  of  the 
jury  to  say  to  what  evidence  they  will  attach  the  greater  weight  in  case  of  a 
•conflict,  and  with  this  right  or  privilege  the  court  should  not  interfere. 

An  instruction  which  assumes  the  existence  of  material  facts,  without  which 
the  plaintiff  cannot  recover,,  some  of  which  are  matters  of  contention  between 
the  parties,  is  erroneous. 

In  an  action  against  a  railroad  company  to  recover  for  an  injury  caused  bj 
a  collision  with  a  buggy  while  crossing  the  railroad,  the  court  instructed  the 
jury,  in  substance,  that  it  was  the  duty  of  the  railroad  company^  when  ii3 
trains  were  about  to  cross  a  highway  on  a  common  level,  to  give  *'due  warn- 
ing,** so  that  a  person  travelling  on  the  highway  with  a  team  and  carriage 
might  stop  and  allow  the  train  to  pass.  Held,  that  the  instruction  ought 
not  to  have  been  given,  as  it  might  have  led  the  jury  to  believe  that  the 
•oompuny  was  bound  to  do  more  than  to  ring  a  bell  or  sound  a  whistle. 

In  a  suit  against  a  railroad  company  for  negligence  in  not  ^ving  the  statu- 
tory signals  on  approaching  a  road- crossing  with  a  train,  the  jury  are  not, 
as  a  matter  of  law,  justified  in  giving  greater  weight  to  the  testimony  of 
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vitDeases  who  state  negatively  that  no  bell  was  rung  or  whistle  sounded, 
than  to  that  of  witnesses  stating  affirmativeLy  that  this  was  done.  The  rule 
would  seem  to  be  the  other  way. 

Appeal  from  the  Appellate  Court  for  the  Third  District ;  heard 
in  that  conrton  appeal  from  the  Circuit  Court  of  Tazewell  County. 

C.  Beckwith,  IS.  W.  Green,  and  M.  D.  Beecher  for  the  ap- 
pellant 

B.  S.  Prettyman  &  Sons  and  William  Don  Maus  for  the  ap- 
pellee. 

Scott,  C.  J. — This  action  was  brought  by  Amelia  T.  Robinson^ 
against  the  Chicago  &  Alton  R.  R.  Co.,  to  recover  for  personal  inju- 
ries.   Plaintiff,  with  her  liusband,  was  travelling  on  the  highway 
in  a  buggy,  and  just  as  they  were  crossing  the  track  of  defendant's 
railroad,  at  a  public  road  crossing,  a  special  train,  under  the  manage- 
ment and  control  of  defendant's  servants,  collided  with  the  i>nggy 
in  which  plaintiff  and  her  husband  were  riding,  by  whjch  she  sus- 
tained severe  and  permanent  injuries.     The  negligence  with  which 
defendant  is  charged,  and  which,  it  is  averred,  caused  the  injuries 
to  plaintiff,  consists  in  a  failure  to  ring  a  bell  or  sound  a  whistle 
on  the  locomotive  that  caused  the  injury,  as  the  law  requires  shall 
be  done  at  all  public  road  crossings,  and  in  permitting  banks  of 
earth  to  lie,  and  weeds,  brush  and  other  obstructions  to  stand  and 
grow  at  and  along  its  track  and  grounds,  so  near  the  crossing  as  to 
prevent  and  obstruct  a  view  of  approaching  trains  by  anyone  trav- 
elling on  the  highway  and  about  to  cross  the  railroad,  in  time  to 
avoid  danger.    It  is  also  made  a  ground  of  complaint  that  the  train 
wiiich  collided  with  the  buggy  in  which  plaintiff  was  riding  M'as 
wiiatifl  called  a  "wild  train," — that  is,  a  train  run  upon  no  schedule 
tinae, — and  tliat  it  was  run  at  an  unusual  rate  of  speed. 

With  the  testimony  to  be  found  in  the  record  this  court  will  not 
concern  itself,  further  than  to  ascertain  whether  the  law  given  by 
the  trial  court  to  the  jury,  in  its  instructions,  was  applicable  to  tlie 
evidence.     With  that  purpose  in  view  the  evidence  has  been  care- 
fully considered,  and  it  is  found  that  some  of  the  instructions  given 
for  plaintiff  were  calculated  to  mislead  the  jnr}^,  conceding,  as  must 
l*e  done,  the  facts  were  well  found  by  the  Appellate  Couit.     There 
is  and  can  be  no  pretence  that  the  injuries  of  which  plaintiff  com- 
Jiiains  were  wilfully  inflicted  by  defendant's  servants.     The  utmost 
tijat  can  be  claimed  on  any  hypothesis  consistent  with  the  evidence, 
i?,  that  her  injuries  resulted  from  the  negligence  of  defendant's 
servants  in  permitting  obstructions  along  the  line  of  its  right  of  way 
fo  near  the  crossing  as  to  obstruct  the  view  of  approaching  trains  by 
anyone  travelling  on  the  highway,  or  from  tlie  negligent  conduct 
of  defendant's  servants  in  charge  of  the  train  that  ])roduced  the 
injury,  by  which  it  was  unskilfully  managed,  or  from  the  omission 
to  give  the  usaal  signals  of  danger.     Neither  the  declaration  nor 
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the  ascertained  facts  show  any  wilful  intent  on  the  part  of  defend- 
ant's servants  to  inflict  an  injury  upon  plaintifiL  That  element  is 
absolutely  wanting  in  any  view  that  can  be  taken  of  the  case.  In- 
deed, deiendant  is  not  charged  with  any  sncli  intent,  and  no  snch 
issue  could  be  rightfully  suBmitted  to  the  jury.  Hence,  it  is 
tlioufflit  the  second  instruction  of  the  series  given  for  plaintiff  was 
<ialcnlated  to  and  may  have  misled  the  jury  as  to  the  true  issues 
involved.  The  clause  of  the  instruction  bearing  on  this  phase  of 
the  case  is,  "  where  the  jury  believe,  from  the  evidence,  an  injury 
is  wilfully  done  by  a  railroad  company,  or  results  from  a  gross 
neglect  of  duty  by  the  company,  tnen  the  company  is  liable  for 
such  injnry."  The  charge,  it  will  be  perceived,  directs  the  atten- 
tion of  the  jury  to  an  element  of  liability  in  the  case  made  neither 
by  the  pleadings  nor  the  evidence,  and  coming,  as  it  did,  from  the 
court,  the  jury  might  believe  it  was  warranted  by  the  testimony, 
and  must,  therefore,  have  been  most  hurtful  to  the  defence.  Any 
instruction  that  dii*ects  the  attention  of  the  jury  to  an  issue  not 
involved,  is  erroneous,  and  may  be  the  means  of  producing  a  ver- 
dict warranted  neither  by  the  law  nor  the  evidence.  This  charge 
is  justly  subject  to  criticism  in  this  respect,  and  ought  not  to  have 
been  given. 

But  the  first  clause  of  the  fourth  instruction  is  still  more  objec- 
tioniible.  It  is  as  follows:  "In  an  action  against  a  railroad  com- 
pany alleging  negligence  in  not  sounding  the  whistle  or  ringing 
a  hell  on  approaching  a  road  crossing,  a  jury  may  be  justified  in 
giving  greater  weight  to  the  testimony  of  witnesses  who  state 
negatively  that  the  whistle  was  not  sounded  or  the  bell  rung,  than 
to  that  of  witnesses  stating  aflirmatively  that  such  was  done.'' 
That  which  follows  in  the  same  charge  in  no  wjiy  qualifies  or  ex- 
plains the  proposition  stated.  As  expressed,  the  proposition  is 
not  the  law.  It  is  obvious  error  for  tlie  court  to  pronounce  as  to 
what  is  the  better  evidence  in  the  case,  or  as  to  what  the  jury  may 
so  regard.  It  is  the  province  of  the  jury  to  determine  as  to  what 
evidence  they  will  give  the  greater  weight,  and  their  privilege  in 
that  regard  should  not  be  interfered  with  by  the  court.  But  a 
more  serious  objection  is,  it  is  not  true,  as  a  matter  of  law,  as  this 
charge  seems  to  hold,  that  in  such  cases  greater  weight  may  be 
given  to  the  testimony  of  witnesses  '*  who  state  negatively  that  the 
whistle  was  not  sounded  or  the  bell  rung,  than  to  that  of  witnesses 
stating  affirmatively  that  such  was  done."  Cases  in  this  court  that 
Ju>Ul  a  doctrine  different  from  that  stated  in  the  instrnotion  quoted, 
arc  numerous  and  consistent.  Frizell  v.  Cole,  42  111.  362 ;  Chicago, 
r>iii]ij)gton  &  Qnincy  R.  R.  Co.  v.  Stumps,  65  Id.  367;  Chicago 
&  Aiton  R.  R.  Co.  V.  Gretzner,  46  Id.  74;  Chicago,  Burlington 
&  Quincy  R.  R.  Co.  v.  Dickson,  88  Id.  431;  s.  c,  2  Am.  &  Eng. 
R.  R.  Cas.  538.  These  cases  all  hold  that  concerning  sueh  mutters 
as  are  involved  in  the  case  being  cousidei*ed,  positive  testimony  is 
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entitled  to  more  weight  than  negative  evidence  in  that  respect. 
Conceding  the  facts  to  be  as  found  by  the  trial  court,  it  is  sot  a 
ca£e  wliere  negative  evidence  can  be  regarded  as  of  equal  dignity 
with  positive  testimony.  The  instruction  was,  therefore,  highly 
calculated  to  produce  a  verdict  not  warranted  by  the  law. 

The  fifth  instruction  for  plaintiff  is  justly  subject  to  the  criticism 
that  it  assumes  the  existence  of  material  facts,  without  which  plain- 
tiff could  not  recover  in  any  event,  some  of  which  are  matters  of 
contention  between  the  parties.  It  is  for  that  reason  erroneous. 
Bradley  v.  Coolbaugh,  91  111.  14S.  The  substance  of  plaintiff's 
eeventh  instruction  is,  that  it  is  the  duty  of  the  railroad  company, 
when  its  trains  are  about  to  cross  a  highway  on  a  common  level,  to 
give  "due  warning,"  so  that  a  person  travelling  on  the  highway 
with  a  team  and  carriage  may  stop  and  allow  the  train  to  pass. 
Exactly  what  is  meant  by  "  due  warning,"  is  not  readily  understood. 
The  servants  of  a  railroad  company,  when  approaching  a  public 
road  crossing,  are  required  to  give  the  statutory  signals  of  danger, 
—that  is,  to  sound  a  whistle  or  ring  a  bell.  These  signals  are  well 
understood  by  every  one,  and  thev  constitute  all  the  "warning" 
the  law  requires  the  servants  on  the  train  to  give.  It  may  be  the 
jury  nndei'stood  the  words  "due  warning,"  to  mean  more  than 
wliat  the  statute  i*equires,  and  if  so,  it  made  an  erroneous  impres- 
sion, and  ought  not  to  have  been  given. 

It  may  be  some  criticism  may  be  justly  made  on  other  instruc- 
tions given  for  plaintiff,  but  it  is  not  deemed  necessary  to  remark 
npon  them.  If  it  shall  be  perceived  any  errors  have  intervened, 
the  same  will  doubtless  be  corrected  on  another  trial,  by  the  court, 
on  its  attention  being  called  to  them. 

For  the  errors  indicated  the  judgment  of  the  Appellate  Court 
will  be  reversed,  and  the  cause  remanded  to  that  court,  with  direc- 
tion to  reverse  the  judgment  of  the  circuit  court  and  remand  the 
cause  for  a  new  trial. 
Judgment  revei'sed. 

Mb.  Justice  Dickey. — I  concur  in  the  conclusion  reached,  but 
Dot  in  all  the  positions  taken. 

Positive  and  Negative  Evidence  as  to  Giving  Signal  at  Crossing. — It  has 
been  in  some  cases  held  that  where  there  is  affirmutive  evidence  timt  a  i^'his- 
tie  wts  sounded  or  bell  rung  on  approaching  a  crossing,  and  there  is  nega- 
tive evidence  to  the  effect  that  the  witnesses  did  not  hear  it,  the  jury  should 
be  instructed  that  supposiDg  the  witnesses  to  1:>e  equally  credible  the  afilrma- 
tive  evidence  must  be  taken  to  outweigh  the  negative.  Savannah  &  M.  U. 
Co,  r.  Shearer,  Adm^z,  58  Ala.  672;  Sutherland  v.  New  York  Central  &  H.  R. 
R.  R.  Co.,  41  N.  Y.  Superior  Ct.  17;  Chapman  v.  N.  Y.  Central  &  H.  R.  R.  Co., 
U  Hun  (N.  Y.),  484;  Culhane  t.  New  York  Central,  etc.,  R.  Co.,  60  N.  Y. 
133;  Telfcr  v.  Northern  R.  Co.,  80  N.  J.  L.  188-194;  Chicago  &  R.  I.  R.  Co. 
V.  Still,  19  lU.  499;  Rockford,  R.  I.  &  St.  L.  R.  Co.  v.  Byam,  Adm'r,  80  111. 
528:  Ellis  v.  Great  Western  R.  Co.,  L.  R.  9  C.  P.  551. 

When  Rule  Inapplicable! — But  the  circumstances  of  the  case,  and  partica' 
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larly  the  opportunity  which  the  negative  witnesses  haye  had  to  hear  the  sig^ 
nal,  often  materially  modify  this  rule  so  as  to  leave  the  question  whether  or 
not  the  signal  has  been  given  an  open  one  for  a  jury.  Urbanck  v.  Chicago, 
M.  &  St.  P.  R  Co.,  47  Wise.  59;  Chicago,  B.  &  Q.  R.  Co.  o.  Dickson.  88  III 
481 ;  Berg  o.  Chicago,  M.  &  St.  P.  R.  Co.,  50  Wise.  419;  s.  c,  2  Am.  &  Eng. 
R.  R.  Cas.  70. 

When  Evidence  deemed  Conflicting. — Where  there  is  evidence  that  the 
signal  has  been  given,  and  the  negative  witnesses  having  been  in  a  positioa 
to  hear  it  swear  positively  not  merely  that  they  did  not  near  it,  but  that  it 
was  not  given,  the  rule  above  laid  down  has  no  application.  A  question  of 
veracity  between  the  witnesses  is  raised  which  it  is  the  province  of  the  jury 
to  decide.  Dublin,  W.  &  W.  R.  Co.  v,  Slattery,  L.  R.  3  App.  Cas.  1155; 
Voak  f>.  Northern  Central  R.  Co.,  75  N.  Y.  320;  Ren  wick  «.  New  York  Cen- 
tral R.  Co.,  86  N.  Y.  132;  Byrne  v.  New  York  Central  &  H.  R.  R.  Co.,  U 
Hun  (N.  Y.),  822;  Chicago,  B.  &  Q.  R  Co.  «.  Lee,  67  III.  454;  Louisville.  N. 
A.  A  C.  R.  Co.  V,  Shires,  Adm'r,  108  111.  617;  s.  c,  tupra,  387. 

In  cases  where  the  evidence  is  conflicting  it  is  of  the  utmost  importance 
that  the  jury  should  receive  absolutely  correct  instructions  as  to  the  duty  of 
the  railroad  company.  Chicago,  B.  &  Q.  R  Co.  v.  Dougherty,  110  HL  581; 
8.  e.,  tupra,  292. 


Waldele,  Administbatriz, 

V. 

New  York  Central  antd  Huubon  Eiyer  K.  R. 

(95  yevf  York  BeporU,  275.) 

Declarations  of  a  party  deceased  as  to  the  facts  of  an  accident  killing  him 
which  consist  merely  of  a  narrative  of  the  transaction  as  past  are  not  admis- 
sible in  evidence  as  part  of  the  res  gettm. 

In  an  action  to  recover  damages  for  alleged  negligence,  causing  the  death 
of  J.,  plaintiff^s  intestate,  it  appeared  that  about  midnight  a  freight  trsin 
pissed  a  street  crossing  on  defendant's  road,  followed,  about  fifty  feet  dis> 
taut,  by  an  engine  going  backward.  Shortly  after  their  passage  J.  was 
found  lying  near  the  track  fatally  injured.  No  one  saw  the  accident. 
PlaintifTs  theory  was  that  J.,  who  was  an  educated  deaf-mute,  well  acquainted 
with  the  locality,  approached  the  track  on  his  way  home,  waited  for  the 
freight  train  to  pass,  and  then  in  attempting  to  cross  was  struck  by  the  en- 
Lrine.  A  witness  for  plaintiff  was  permitted  to  testify  to  declarations  made 
l>y  J.  by  means  of  signs  about  thirty  minutes  after  the  accident,  to  the  effect 
that  there  was  a  long  train ;  that  he  waited  for  it  to  go  by,  and  was  struck 
by  an  engine  which  followed.     Held^  error. 

Appeal  from  judgment  of  the  General  Term  of  the  Sapreme 
Court,  in  the  fourth  judicial  department,  in  favor  of  plaintiff,  en- 
tered upon  an  order  made  January  9,  1883,  which  reversed  an 
order  of  Special  Term,  setting  aside  a  verdict  for  plaintiff,  and 
directing  a  new  trial.     (Reported  below,  29  Hun,  35.) 

This  action  was  brought  to  recover  damages  for  alleged  negli- 
gence, causing  the  death  of  John  £.  Waldele,  plaintiff's  intestate. 
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Tlie  facts,  so  far  as  material,  are  stated  in  the  opinion, 
Edward  Harris  for  appellant. 
Wm.  S.  Oliver  for  respondent. 

Eakl,  J. — The  intestate  came  to  his  death  from  injuries  received 
on  defendant's  railroad  in  the  city  of  Rochester,  near  midnight, 
Jnly  1, 1876.     He  was  an  educated  deaf-mute,  intelligent,  and  in 

E>68e8sion  of  all  his  faculties,  except  that  of  speech  and  hearing, 
e  was  familiar  with  the  railroad  at  th6  place  where  he  was  in- 
inred;  and  was  probably  attempting  to  cross  the  railroad  on  his  way 
home  at  the  time  he  was  struck  by  an  engine  and  fatally  injured. 
No  one  saw  the  accident;  but  the  theory  of  the  plaintiff  is,  that  as 
he  approached  the  railroad  tracks,  a  f  i-eight  train  came  from  the 
east,  and  he  waited  for  that  to  pass,  and  then  started  to  cross  the 
track  and  was  struck  by  an  engine  backing  in  the  same  direction 
at  a  distance  of  about  nfty  feet  in  the  rear  of  the  train.  The  man- 
ner of  the  accident,  and  whether  it  was  caused  solely  by  the  negli- 
gence of  the  defendant,  without  any  contributory  negligence  on 
the  part  of  the  intestate,  were  matters  of  controversy  at  the  trial. 
The  evidence  to  support  the  theory  of  the  plaintiff  was  all  circum- 
stantial, except  declarations  of  the  intestate  which  were  read  in 
evidence. 

Shortly  after  the  passage  of  the  train  and  the  engine,  the  groans 
of  the  intestate  were  heard,  and  he  was  found  Tying  upon  the 
southerly  or  outer  track  of  the  railroad,  about  fifteen  feet  fi'om  the  ' 
sidewalk,  badly  bruised  and  mangled.    He  was  soon  removed  to 
the  sidewalk,  and  afterward  to  the  hospital,  where  he  died  in  about 
three  hours.    After  he  was  removed  to  the  sidewalk,  his  brother, 
also  a  deaf-mute,  was  sent  for;  and  about  thirty  minutes  after  the 
aoeidenty  he  there  obtained  from  him,  by  si^ns,  the  declarations  the 
iBoeption  of  which  in  evidence  are  complained  of  as  error.    He 
was  produced  by  plaintiff  as  a  witness  and  was  asked,  '^  What  did 
lie  tell  yon  t"     To  this  defendant's  counsel  objected,  on  the  grounds 
^  (1)  that  the  declarations  of  the  deceased  are  incompetent,  (2)  that 
they  are  no  part  of  the  res  gestm  (8)  that  whatever  the  con  versa- 
tioa  may  have  been,  it  took  place  at  a  time  considerably  subsequent 
to  the  time  of  the  injury,  at  a  place  other  than  where  the  injury 
oeeorred,  and  (4)  that  the  evidence  is  inadmissible  for  any  purpose.^' 
The  oonrt  overruled  the  objections,  and  the  defendant's  counsel 
excepted.    The  counsel  furtiier  objected  to  the  reception  of  the 
evidence,  *^npon  the  ground  that  the  declarations  of  the  deceased 
aie  not  competent  for  tlie  purpose  of  establishing  either  uegli- 
genoe  on  the  part  of  the  defendant,  or  absence  of   negligence 
OD  die  part  of  the  deceased."    The  court  overruled  the  objection, 
and  defendant's  counsel  again  excepted.    The  witness  then  an- 
swered :  ^  John  said  he  got  hit  1    John  said  there  was  a  lonff 
tndn^  that  he  stood  waiting  for  it  to  go,  and  an  engine  followea 
19  A.  A  S.  R  Ca8.*26 
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and  struck  him."  The  counsel  in  objecting  to  this  evidence,  and 
the  court  in  ruling  upon  the  objections,  must  have  known  what 
evidence  was  sought  to  be  elicited  by  the  question,  as  the  case  had 
before  been  tried,  and  the  same  evidence  had  been  given.  (19 
Hun,  69.)  It  is  not  disputed  that  this  evidence  was  quite  material, 
and  we  cannot  say  that  it  was  not  very  damaging  to  the  defendant 
upon  a  vital  issue.     Was  it  competent  i    We  think  not. 

The  claim  that  the  declarations  can  be  treated  as  part  of  the  res 
gestcB  is  not  supported  by  authority  in  this  State.  The  res  gesUB^ 
speaking  generally,  was  the  accident.  These  declai^ations  were  uo 
part  of  that — were  not  made  at  the  same  time,  or  so  nearly  con- 
temporaneous with  it  as  to  characterize  it,  or  throw  any  light  upon 
it.  They  are  purely  narrative,  giving  an  account  of  a  transae- 
tioQ  not  partly  past,  but  wholly  past  and  completed.  They  de- 
pend for  their  truth  wholly  upon  the  accuracy  and  reliability  of 
the  deceased,  and  the  veracity  of  the  witness  who  testified  to  them. 
Nothing  was  then  transpiring  or  evident  to  any  witness  which  could 
confirm  the  dedarations  or  by  which  upon  cross-examination  of 
the  witness  testifying,  or  by  the  examination  of  other  witnesses, 
the  truth  of  the  declarations  could  be  tested. 

It  is  not  easy  always  to  determine  when  declarations  may  be  re- 
ceived as  part  of  a  res  gestce^  and  the  cases  upon  this  subject  in  this 
country  and  in  England  are  not  always  in  harmony.  The  case  of 
Commonweath  v,  McPike.  3  Gushing,  181,  and  Insurance  Com- 
pany V,  Mosley,  8  Wall.  397,  are  extreme  cases  upon  one  side, 
and  would  justify  the  reception  of  these  declarations.  The  case 
of  Begina  v,  Bedingfield,  14  Cox's  Cr.  Cases,  341,  is  an  extreme 
case  upon  the  other  side,  and  goes  much  farther  than  would  be 
needed  to  justify  the  exclusion  of  these  declarations.  The  case 
was  decided  by  Lord  Chief  Justice  Cockbnm,  after  consulting  with 
Field  and  Manisty,  JJ.,  and  aroused  much  discussion  and  criticism 
in  England.  Bedingfield's  Case,  14  Am.  Law  Review,  817 ;  15 
Id.  71.  ^ 

The  rule  as  to  res  gestm  laid  down  in  Commonwealth  v,  MePike, 
has  since  been  limited,  and  very  properly  applied  in  other  cases  in 
that  State.  In  Lund  v.  Tyngsborough,  9  Gush.  36,  in  view  of  the 
frequent  recurrence  of  questions  in  regard  to  the  admission  of 
declarations  claimed  to  be  part  of  some  res  gestm^  the  court  un- 
dertook to  set  forth  and  illustrate  with  some  particularity  the  prin- 
ciples and  tests  by  which  such  questions  must  be  determined,  and 
among  other  things  said  :  "  When  the  act  of  a  party  may  be  given 
in  evidence,  his  declarations  made  at  tlie  time,  and  calculated  to 
elucidate  and  explain  the  character  and  quality  of  the  act,  and 
so  connected  with  it  as  to  constitute  one  transaction,  and  so  as 
to  derive  credit  from  the  act  itself,  are  admissible  in  evidence. 
The  credit  which  the  act  or  fact  gives  to  the  accompanying  decla- 
rations as  a  part  of  the  transaction,  and  the  tendency  of  me  con- 
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iiemporary  decIaratioDB  as  a  part  of  the  transaction  to  explain  the 
particniar  fact  distingaish  this  class  of  declarations  from  mere 
hearsay;"  and  further:  "Sach  a  declaration  derives  credit  and  im- 
portance as  forming  a  part  of  the  transaction  itself,  and  is  included 
m  the  surrounding  circumstances  which  may  always  be  given  in 
^yidenoe  to  the  jury  with  the  principal  fact.     There  must  be  a 
main  or  principal  fact  or  transaction ;  and  only  such  declarations 
are  admissible  as  grow  out  of  the  principal  transaction,  illustrate 
its  character,  are  contemporary  with-it,  and  derive  some  degree  of 
credit  from  it."    In  Commonwealth  v,  Hackett,  2  Allen,  136, 
upon  a  trial  for  murder,  a  witness  testified  that,  at  the  moment  the 
hial  stabs  were  given,  he  heard  the  victim  cry  out  ^^I  am  stabbed," 
and  he  at  once  went  to  him  and  reached  him  within  twenty  seconds 
^fter  that,  and  then  heard  him  say  "  I  am  stabbed — I  am  gone- 
Dan  Hackett  has  stabbed  me."     This  evidence  was  held  competent 
-as  part  of  the  res  gestm.     Bigelow,  Ch.  J.,  speaking  of  this  evidence, 
said:  "If  it  was  a  narrative  statement,  wholly  unconnected  with 
any  transaction  or  principal  fact,  it  would  be  clearly  inadmissible. 
Bnt  such  was  not  its  character.     It  was  uttered  immediately  after 
the  alleged  homicidal  act,  in  the  hearing  of  a  person   who  was 
present  when  the  mortal  stroke  was  given,  who  heard  the  firet 
words  uttered  by  the  deceased,  and  who  went  to  him  after  so  brief 
an  interval  of  time  that  the  declarations  or  exclamations  of  the  de- 
ceased may  fairly  be  deemed  a  part  of  the  same  sentence  as  that 
which  followed  instantly,  after  the  stab  with  the  knife  was  inflicted. 
It  was  not,  therefore,  an  abstract  or  narrative  statement  of  a  past 
occurrence,  depending  for  its  force  and  effect  solely  on  the  credit 
of  the  deceased,  unsupported  by  any  principal  fact,  and  receiving 
no  credit  or  significance  from   the  accompanying  circumstances. 
But  it  was  an  exclamation  or  statement  contemporary  with  the 
same  transaction,  forming  a  natural  and  material  part  of  it,  and 
competent  as  being  original  evidence  in  the  nature  of  res  gestiBP 
The  learned  judge  also  said  that  the  rule  which  renders  re%  gestm 
competent  has  been  often  loosely  administered  by  courts  of  justice 
50  as  to  admit  evidence  of  a  dangerous  and  doubtful  character ;  and 
that  the  tendency  of  recent  decisions  has  been  to  restrict  within 
the  most  narrow  limits  this  species  of  testimony ;  and  that  that 
court  was  disposed  to  apply  the  rule  strictly,  and  to  exclude  every- 
thing which  did  not  clearly  come  within  its  just  and  proper  limi- 
tations.    In  these  cases  (the  last  two)  I  think  the  rule  under  con- 
sideration was  correctly  laid  down  and  applied,  and  pi'operly  defined 
and  limited.     In  Rockwell  v,  Taylor,  41  Conn.  55,  the  rule  was 
laid  down  thus:  '^To  make  declarations  on  this  ground  admissible, 
they  most  not  have  been  mere  narratives  of  past  occurrences,  but 
must  have  been  made  at  the  time  of  the  act  done  which  they  are 
suppoeed  to  characterize,  and  have  been  well  calculated  to  unfold 
the  nature  and  quality  of  the  acts  they  were  intended  to  explain  ; 
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and  to  so  harmonize  with  them  as  to  constitute  a  single  transae- 
tion.'*  In  Hanover  R.  R.  Co.  v.  Coyle,  55  Penn.  St.  396,  the 
action  was  against  a  railroad  company  for  injaring  the  plaintiff  by 
negligence ;  and  the  trial  court  admitted  declarations  of  toe  engineer 
by  whose  negligence  the  plaintiff  was  injured,  made  at  the 
time  of  the  injnry  as  part  of  the  res  gestae;  and  it  was  held  that 
they  were  properly  admitted.  Agnew,  J.,  writing  the  opinion  and 
speaking  of  the  declaration  of  the  engineer,  said  :  "It  was  made  at 
tne  time  of  the  accident,  in  view  of  goods  strewn  along  tlie  road 
bv  the  breaking  of  the  boxes;  and  seems  to  have  grown  directly 
out  of  and  immediately  after  the  happening  of  tJie  fact.  The 
negligence  complained  of  being  that  of  the  engineer  himself,  we 
cannot  say  that  his  declarations,  made  upon  the  spot,  at  the  time, 
and  in  view  of  the  effects  of  his  conduct,  are  not  evidence  against 
the  company  as  a  part  of  the  very  transaction  itself." 

Witliout  further  calling  attention  to  cases  oncside  of  this  State, 
I  will  now  refer  to  a  few  cases  decided  by  this  court  in  further  il- 
lustration of  this  rule.  In  Moore  v,  Meacham,  10  N.  T.  207, 
the  plaintiff  sought  to  show  his  own  declarations,  while  performing^ 
or  endeavoring  to  perform,  his  agi'eement,  for  the  purpose  of  char- 
acterizing the  agreement  itself,  and  they  were  held  incompetent 
Gray,  J.,  writing  the  opinion,  said :  "The  general  rule  is  that 
declarations,  to  become  a  part  of  the  res  gestae,  must  accompany 
the  act  which  they  ai*e  supposed  to  characterize,  and  must  so  har- 
monize as  to  be  obviously  one  transaction."  In  Luby  v.  H.  E.  R 
R.  Co.,  17  N.  T.  131,  the  action  was  for  alleged  negligence  in 
running  a  railroad  car,  drawn  by  horses,  against  the  plaintiff  in  one 
of  the  streets  of  the  city  of  New  York.  Upon  the  trial  he  was 
allowed  to  prove  that,  immediately  after  the  accident,  a  policeman 
arrested  the  driver  of  the  car,  and  that  upon  arresting  him  aa 
he  was  getting  off  the  car,  and  out  of  the  crowd  which  sur- 
rounded nim,  he  asked  whv  he  did  not  stop  the  car ;  to  which  the 
driver  replied  that  the  brake  was  out  of  order.  '  This  evidence  was 
objected  to  on  the  part  of  the  defendant.  The  plaintiff  recovered 
a  judgment  which  was  affirmed  by  the  Supreme  Court  at  General 
Term.  The  defendant  then  appealed  to  this  court,  and  the  judg- 
ment was  reversed  on  two  grounds — (1)  because  proof  of  the  arrest 
was  allowed ;  (2)  because  the  declaration  of  the  driver  was  reoeived. 
Upon  the  the  latter  ground,  Comstock,  J.,  writing  the  opinion, 
said :  "  The  declarations  of  an  agent  or  servant  do  not,  in  ^neral, 
bind  the  principal.  Where  his  acts  will  bind,  his  statements  and 
admissions  respecting  the  subject-matter  of  those  acts  will  also 
bind  the  principal  if  »made  at  the  same  time,  and  so  that  they  con* 
Btitute  a  part  of  the  res  gestae.  To  be  admissible  they  must  be  in  the 
nature  oi  original  and  not  hearsay  evidence.  They  most  oonstitnte 
the  fact  to  be  proved,  and  must  not  be  the  mere  admiBsion  of  aome 
other  fact.    They  must  be  made  not  only  during  the  oontinnanofr^ 
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of  the  agency,  bnt  in  i^egard  to  a  transaction  depending  at  the  very 
time;"  and  farther:  "The  declaration  was  no  part  of  the  driver's 
act,  for  which  the  defendants  were  sued.    It  was  not  made  at  the 
time  of  the  act,  so  as  to  give  it  qnality  and  character.    The  alleged 
wrong  was  complete,  and  the  driver,  when  he  made  the  statement, 
was  only  endeavoring  to  account  for  what  he  had  done."    In  Ham- 
ilton V.  N.  Y.  C.  R  K.  Co.,  51  N.  Y.  100,  the  plaintiff  was  elected 
fjiom  the  cars  of  the  defendant  on  his  way  from  Utica  to  Albany, 
at  St  Johnsville,  by  the  conductor,  because  he  did  not  then  have 
a  ticket,  and  was  unwilling  to  pay  his  fare.     He  then  paid  his  fare 
under  protest,  and  re-entered  the  car,  and  went  to  Albany.    Shortly 
after  reaching  Albany  he  went  to  the  conductor,  and,  with  the  as- 
aiatance  of  the  person  who  had  acted  as  conductor  west  of  Utica, 
satisfied  hint  that  he  had  paid  his  fare,  whereupon  the  conductor 
refanded  the  fare  to  him ;  and  he  was  allowed  to  prove,  against  the 
objection  of  the  defendant,  a  conversation  then  bad  between  him 
and  the  conductor,  in  which  the  latter  applied  to  him  very  slander- 
ous and  abusive  epithets,  as  a  part  of  the  res  gestae.    The  Commis- 
sion of  Appeals  held  that  tliat  evidence  was  erroneously  received, 
and  reversed  the  judgment  and  granted  a  new  trial,  holding  thai 
that  conversation,  although  it  took  place  at  the  time  the  conductor 
refunded  the  fare,  was  not  part  of  the  res  gestae^  in  a  suit  to  recover 
damages  for  heme  ejecteo  from  the  cars  at  St.  Johnsville.    In 
Whitaker  v.  EighUi  Ave.  K.  K.  Co.,  51  N.  Y.  295,  the  action  was 
brought  to  recover  damages  for  an  injury  caused  by  the  wilful  act 
of  one  of  the  defendant's  car  drivers  in  running  one  of  its  cars 
against  the  plaintiff,  and  throwing  him  into  an  excavation  by  the 
side  of  the  track ;  and  the  plaintiff,  in  order  to  sustain  his  allega- 
tion of  the  driver's  intention  to  do  him  an  injury,  was  permitted 
to  prove  by  a  witness  that  immediately  after  the  car  passed  he 
lieard  the  driver  cursing  and  damning  the  plaintiff,  saying,  ^^  Let 
him  fall  in  and  be  killed."    The  trial  judge  held  that  the  declara- 
tion waa  a  part  of  the  res  gestae,  and,  therefore,  admissible.    The 
evidence  was  objected  to  on  the  part  of  the  defendant,  and  the 
Commieeion  of  Appeals  decided  that  it  was  error  to  receive  it ;  and 
for  that  and  other  reasons  reversed  the  judgment  and  granted  a 
new  trial,  holding  that  the  declaration  made  by  the  driver  after  the 
ear  had  passed,  and  the  injury  was  done,  was  no  part  of  the  res 
gestae.     In  People  v.  Davis,  56  N.  Y.  95,  upon  an  indictment 
under  the  statute  against  abortions,  the  woman  upon  whose  person 
the  abortion  was  attempted  being  dead,  the  district  attorney  was 

Eermitted  to  prove  that  she  went  away  with  the  defendant  in  a 
Qggy,  and  returned  in  the  night,  and  what  oh  her  return  she  said 
to  a  witness  had  been  done  and  said  to  her  by  the  doctor  who  per- 
formed the  operation  upon  the  alleged  procurement  of  the  defend- 
ant.    This  evidence  was  objected  to  on  the  part  of  the  defendant, 
and  the  General. Term  reversed  the  judgment  of  conviction  by  the 
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Oyer  and  Terminer.  The  case  was  then  brought  into  this  conit 
by  writ  of  error  on  behalf  of  the  people;  and  the  decision  at  the 
General  Term  was  affirmed,  this  court  holding  that  tlie  declarations 
proved  were  simply  a  narrative  of  a  past  transaction,  and  not  com- 
petent as  part  of  tlie  res  gestae.  Grover,  J.,  writing  the  opinion 
of  the  court,  said  :  "In  this  case  the  thing  done,  or  res  gestae,  was 
at  the  doctor's  office  in  another  town,  and  it  is  clear  that  its  narra- 
tion by  the  deceased  was  no  part  of  that  thing.  Anything  said 
accompanying  the  performance  of  an  act,  explanatory  thereof,  or 
sliowing  its  purpose  or  intention,  when  material,  is  competent  as  a 
part  of  the  act.  But  when  the  declarations  offered  are  merely 
narratives  of  past  occurrences  they  are  incompetent.  That  is  pre- 
cisely this  case.  The  declarations  given  in  evidence  were  a  mere 
statement  of  what  had  been  done  at  the  doctor's  office,  and  not  any 
pare  of  what  was  then  done,  and,  therefore,  no   part  of  the  res 

frestae ;"  and  speaking  of  the  case  of  the  Ins.  Co.  v.  Mosley,  supra, 
le  said  that  the  doctrine  as  to  what  may  be  regarded  as  a  part  of 
the  res  gestae  was  certainly  carried  to  its  utmost  limit  in  that  case 
by  the  majority  of  the  court.  And  he  further  very  appropriately 
said  :  "  The  length  of  time  between  the  act  and  its  subsequent  nar 
ration  by  one  of  the  actors  I  do  not  regard  as  material.  The  ques- 
tion is,  aid  the  proposed  declaration  accompany  the  act,  or  was  it 
60  connected  therewith  as  to  constitute  a  part  of  it?  If  so,  it  is  a- 
part  of  the  res  gestae  and  competent ;  otherwise,  not." 

In  Tilson  v,  Terwilliger,  56  N.  Y.  273,  Folger,  J.,  lays  down  the 
rule  as  to  re^  gestae  declarations  as  follows :  ^^  To  be  a  part  of  the 
r^  gestae  they  must  be  made  at  the  time  of  the  act  done,  which  • 
they  are  supposed  to  characterize ;  they  must  be  calculated  to  nn- 
fold  the  natui'e  and  quality  of  the  acts  which  they  are  intended  to 
explain ;  they  must  so  harmonize  with  those  facts  as  to  form  one 
transaction.  There  must  be  a  transaction  of  which  they  are  eon- 
sidered  a  part ;  they  must  be  concomitant  with  the  principal  act, 
and  so  connected  with  it  as  to  be  regarded  as  the  result  and  oonse- 

Suence  of  coexisting  motives."  In  Casey  u.  N.  Y-  C  &  H.  R  B- 
i.  Co.,  78  N.  Y.  518,  it  was  held,  as  stated  in  the  head  note,  that 
"  the  testimony  of  a  witness  as  to  what  occurred  after  the  accident 
was  competent  as  part  of  the  res  gestae ;"  but  it  was  so  held  for  the 
reason  tnat  the  occurrences  there  referred  to  constituted  a  part  of 
the  transaction.  A  child  had  been  inin  over,  and  on  the  trial  a  po- 
lice officer,  who  went  to  the  place  of  the  accident  immediately  after 
the  child  was  killed,  and  found  the  child  under  the  wheels  of  the 
car,  was  permitted  as  a  witness  for  the  plaintiff  to  state  what  tlie 
engineer  in  charge  of  the  engine  said  and  did  in  extricating  the 
body  of  the  child  from  under  the  wheels  of  the  car.  The  evidence 
was  clearly  competent  as  a  part  of  the  res  gestae. 

The  counsel  for  the  plaintiff,  in  his  argnment  before  ns  to  justify 
this  evidence,  cited  but  two  cases  from  the  reports  of  this  State : 
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Swift  V.  Mass.  Mnt.  Life  Ins.  Co.,  63  N.  Y.  186,  and  Schnicker 
f.  People,  88  N.  Y.  192.     In  the  first  case  it  was  held  that  in  an 
action  npon  a  policy  of  life  insurance,  issued  npon  the  life  of  one 
\yerson  for  tiie  benefit  of  another,  evidence  of  declarations  made 
to  third  parties  by  the  insured  at  a  time  prior  to,  and  not  remote 
from,  that  of  his  examination  and  in  connection  witli  facts,  or  acts, 
exhibftipg  liis  then  state  of  health  (for  instance,  declarations  made 
hy  Jiira  wiien  apparently  ill,  as  to  the  nature  or  cause  of  his  illness) 
is  competent  upon  the  question  as  to  the  truthfulness  of  statements 
made  by  him  to  the  exalnining  physician,  as  to  his  knowled<^e  that  he 
bad,  or  had  not  had,  a  certain  disease,  or  symptoms  of  it.     It  is 
difficult  to  perceive  how  anything  decided  in  that  case,  or  stated  in 
the  opinion  of  the  court,  can  have  any  material  bearing  upon  this. 
In  the  second  case,  Schnicker  was  indicted  for  the  odence  of  tak- 
ing a  woman,  unlawfully  against  her  will,  with  the  intent  to  com- 
pel her  by  force,  menace,  or  duress  to  be  defiled.     The  evidence 
tended  to  show  that  the  prosecutrix  went  to  a  house  of  prostitution 
kept  by  the  prisoner,  not  knowing  the  character  of  the  house,  for 
the  purpose  of  obtaining  employment  as  a  domestic ;  that  the  pris- 
oner detained  her  there  by  exciting  her  fears  that  if  she  left  she 
would  be  arrested,  and  by  keeping  the  outer  door  locked ;  that  the 
prisoner  plied  her  daily  with  solicitations  to  consent  to  the  defile- 
ment of  ner  person,  but  she  refused  ;  that  finally  the  prisoner  told 
her  to  go  upstairs  with  a  man,  and  npon  her  refusal,  opened  the 
door  of  the  room  where  she  was  and  shoved  her  into  the  hall, 
wherenpon  she  went  upstairs  to  her  room,  and  in  a  half  hour  after 
a  man  called  the  ^  boss''  came  to  her  room  with  another  man  and 
left  him  there,  and  this  man  by  force  defiled  her :  and  it  was  held 
tliat  the  evidence  as  to  what  occurred  in  the  room  of  the  prosecu- 
trix was  properly  received ;  that  the  occurrence  was  part  of  the  res 
gestae^  and  might  reasonably  be  inferred  to  have  been  in  pursuance 
of  the  scheme  of  the  prisoner  to  subject  the  prosecutrix  to  defile- 
ment.   Judge  Andrews,  writing  the  opinion  of  the  court,  said : 
'"We think  the  evidence  was  competent.    It  was  so  closely  con- 
nected in  point  of  time  with  the  direction  of  the  prisoner,  that  the 
prosecntrix  should  go  to  her  room  with  a  man,  as  to  constitute  a 
part  of  the  res  gestae^  and  what  followed  might  reasonably  be  in- 
ferred to  have  been  in  pursuance  of  the  scheme  of  the  prisoner  to 
subject  the  prosecutrix  to  defilement."    That  case  f  urnishesno  sup- 
port for  the  claim  of  the  plaintiff,  that  the  declarations  in  this  case 
were  properly  received. ' 

I  have  now  called  attention  to  the  principal  authorities  in  this 
8tate,  upon  the  doctrine  of  re^^^^o^  evidence,  and  I  have  examined 
all  the  other  cases  which  have  been  reported  in  this  State  relating 
to  the  doctrine,  and  1  confidently  assert  that  there  is  no  authority 
in  this  State  for  holding  that  this  evidence  was  competent.  Here 
the  res  gestae^  strictly  and  accurately  speaking,  was  not  the  fact  that 
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the  intestate  was  in jnred,  nor  the  fact  that  he  was  injured  by  eom« 
ing  in  collision  with  the  engine.  These  facts  were  apparent  and 
undisputed.  Bnt  the  point  of  inquiry  was,  how  he  caire  to  be  hit 
by  the  engine,  with  the  view  of  ascertaining  whether  the  accident 
was  solely  due  to  the  negligence  of  the  defendant,  or  partly,  or 
wholly  due  to  the  negligence  of  the  intestate.  The  manner  of  the 
accident  was,  therefore,  the  res  gestae  to  be  inquired  into ;  and 
these  declarations  made  after  the  accident  had  happened,  after  tlie 
train  had  passed  from  sight,  and  the  whole  transaction  had  termi- 
nated, were  no  part  of  that  res  gestae^  had  uq  connection  with  it,  and 
were  ptirely  narrative.  It  has  been  well  said,  that  res  gestcbs  must 
be  a  res  gestae  that  has  something  to  do  with  the  case,  and  then  the 
declaration  must  have  something  to  do  with  the  res  gestae.  It  can- 
not be  said  that  these  declarations  were  in. such  manner  connected 
with  the  res  gestae  as  to  constitute  one  transaction  so  that  they  and 
the  res  gestae  were  parts  of  the  same  transaction.  They  were  not 
made  under  such  circumstances  that  they  are  in  any  wav  confirmed 
by  the  res  gestae^  and  they  had  no  relation  to  what  was  then  present, 
or  had  just  gone  by.     Suppose  the  intestate  had  been  found  at  that 

Joint  with  a  mortal  wound  freshly  inflicted  by  some  person ;  and 
e  had  charged  that  an  individual,  naming  him,  had  thirty  minutes 
before  caused  the  wound  ;  would  that  declaration  have  been  com- 

S)tent  upon  the  trial  of  the  person  thus  charged  with  the  murder  t 
learlj  not,  within  principles  laid  down  in  tlie  cases  which  I  have 
dted.  Suppose  in  tnis  case  the  person  had  been  found  there  with  a 
wound  upon  his  head ;  and  he  had  stated  that  the  engineer  upon  one 
of  these  engines  had  struck  him,  as  the  engine  passed,  and  the  en- 

fineer  had  been  upon  trial  for  the  offence ;  wouM  the  declaration 
ave  been  competent  t  It  makes  no  difference  tliat  the  intestate 
had  died,  and  could  not  therefore  be  called  as  a  witness.  If  these 
decorations  were  competent,  they  would  have  been  no  less  com- 
petent if  he  had  survived  and  bronght  the  action  himself,  and  had 
been  a  witness  upon  the  trial.  Suppose  the  engineer  upon  the 
engine  which  struck  the  defendant  had,  at  the  precise  time  when 
these  declarations  were  made,  also  made  declarations  either  favora- 
ble or  unfavorable  to  the  defendant,  could  they  have  been  given 
in  evidence  as  a  part  of  tlie  res  aestae  t  In  view  of  the  authorities 
which  I  have  cited,  that  will  not  be  claimed,  and  yet  if  these  declara- 
tions were  competent,  those  made  at  the  same  time  by  the  engineer 
would  have  been  competent ;  and  this  illustrates,  too,  how  impor- 
tant it  is  that  a  correct  rule  upon  this  subject  should  be  laid  down  in 
this  case. 

This  evidence  cannot  be  received  upon  tlie  theorv  that  there  is 
a  very  strong  probability  that  the  declarations  made  by  the  intes- 
tate were  true.  The  probability  would  have  been  equally  strong 
if  they  had  been  made  several  hours  later  when  he  was  removed  to 
the  hospital.     The  probability  is  that  as  he  neared  his  death  he 
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iroold  have  told  the  trath,  if  he  said  anything  abont  it.     The  same 
may  be  said  of  many  statements  not  under  oath.    Thej  are  fre- 
quently made  under  such  circumstances  as  entitle  them  to  very 
great,  and  frequently  to  implicit  confidence ;  and  yet  they  do  not 
answer  the  requirements  of  the  law — ^that  a  party  prosecuted  shall 
be  confronted  with  the  witnesses,  shall  have  an  opportunity  of 
eF06s«xamination,and  that  the  evidence  against  him  shall  be  given 
under  the  test  and  sanction  of  a  solemn  oath.    Declarations  which 
are  received  as  part  of  the  res  gestae  are  to  some  extent  a  departure 
itom  or  an  exception  to  the  general  rule ;  and  when  they  are  so  far 
separated  from  the  act  which  they  are  alle^d  to  characterise  that 
tbej  ace  not  part  of  that  act  or  interwoven  into  it  by  the  surround- 
ini;:  circumstances  so  as  to  receive  credit  from  it  and  from  the 
sorroimding  circumstances,  they  are  no  better  than  any  other  un- 
avom  statements  made  under  any  other  circumstances.    They  then 
depend  entirely  upon  the  credit  of  the  person  making  them  and 
<yf  the  persons  who  testify  to  them,  and  hence  are  of  no  more  value 
aa  evidence  in  a  l^al  proceeding  tlian  the  unsworn  declarations  of 
a  person  under  any  otner  circumstances. 

Ejqm  dying  declarations  are  not  received  in  civil  actions  unless 
part  of  the  res  gestae.    Such  declarations  made  in  the  immediate 
presence  of  death,  under  the  most  solemn  circumstances,  when  all 
nootive  to  pervert  the  truth  may  be  supposed  to  have  ceased  to 
operate,  are  received  only  in  trials  for  homicide  of  the  declarant  in 
cases  where  the  death  of  the  deceased  is  the  subject  of  the  chai^ 
and  the  circumstances  of  the  death  are  the  subject  of  the  dying 
declarations.    It  is  said  that  this  reasons  for  thus  restricting  the  rule 
may  be  that  credit  is  not  in  all  cases  due  to  the  declarations  of  a 
djmg  person,  for  his  body  may  survive  the  powers  of  his  mind ; 
or  his  recollection,  if  his  senses  are  not  impaired,  may  not  be  per- 
fect; Of  for  the  sake  of  ease,  and  to  be  rid  of  the  importunity  and 
annoyance  of  those  around  him,  he  may  say,  or  seem  to  say,  what- 
ever they  may  choose  to  suggest.     The  rule  admitting  dying 
deokratioDS  as  thus  restricted  stands  only  upon  the  ground  of  the 

Gblic  necessitv  of  preserving  the  lives  of  the  community  by 
iieing  inan-sJayers  to  justice.    (Greenl.  on  Ev.,  §156.) 

There  is  no  middle  ground  for  receiving  declarations  of  this 
character — that  is,  they  must  be  received  either  as  dying  declara- 
tions or  as  declarations  forming  part  of  the  res  gestae. 

But  it  is  said  that  although  tiiis  evidence  may  have  been  incom- 
petent to  show  how  the  accident  happened,  it  was  competent  to 
explain  the  condition  of  the  intestate  at  the  time  he  made  the  * 
declarations.  It  is  cleai*,  however,  that  they  were  not  received  for 
that  purpose.  There  was  no  dispute  about  his  condition.  It  was 
not  questioned  that  he  was  badly  mangled  and  bruised,  and  that  his 
injuries  were  received  upon  the  defendant's  railroad  by  contact 
with  one  of  its  engines ;  and  so  far  as  the  declarations  tended  to 
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fihow  that  he  was  simply  hit  by  an  engiDe,  and  received  his  injnriea 
in  that  way,  they  were  wholly  unnecessary  and  immaterial.  The 
sole  point  of  the  evidence  was  to  show  that  he  approached  the 
track,  waited  for  a  long  train  to  pass,  and  then,  in  attempting  to 
cross  the  track,  was  struck  by  an  engine  backing  in  the  same  direo- 
tion,  thus  making  a  question  for  the  jury  as  to  the  contributory 
negligence  on  his  part.  For  that  purpose  the  evidence  was  incom- 
petent, and  that  was  the  sole  purpose,  manifestly,  for  which  it  was 
offered  or  received.  Suppose  the  intestate  had  been  found  there 
with  a  mortal  stab  inflicted  half  an  hour  before,  and  he  had  said, 
^^I  am  stabbed;  John  Doe  did  itl"  and  the  evidence  had  been 
objected  to  and  received,  would  it  have  been  an  answer  to  say  that  it 
was  competent  to  show  his  then  present  condition,  and  tnat  tbe 
whole  evidence  should  not,  therefore,  have  been  excluded  ?  The 
stab  would  have  been  apparent,  and  the  declarations  wholly  iin- 
material  and  unnecessary  to  show  it,  and  the  sole  purpose  and  effect 
of  the  evidence  would  have  been  to  show  who  the  murderer  was. 
So  here  the  evidence  was  given  for  the  sole  purpose  of  showing 
what  took  place  at  the  time  the  intestate  was  injured,  and  not  for 
the  purpose  of  characterizing  his  condition  at  the  time  he  spoke. 

We  are,  therefore,  of  opinion  that  an  important  rule  of  evidence 
was  violated  in  receiving  these  declarations,  and  that  upon  that 
ground  the  judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur,  except  Bapallo,  J.,  not  voting,  and  Danforth,  J.^ 
not  sitting. 

Judgment  reversed.  # 

Daelaratlont  of  Servants  after  Aocldent  not  AdmiMibie  in  Evidenee« — Itk 
case  of  aa  accident  upon  a  railroad  train,  declarations  of  servants  of  the  com- 
pany after  the  occurrence  explanatory  as  to  it  or  otherwise  are  not  admissible  in 
evidence.  Pennsylvania  R.  R.  Co.  9.  Books,  57  Pa.  St.  839 ;  Giles  «. Western  R.  & 
Co.,  8  Mete.  (Mass.)  44;  Lafayette  &  Ind.  R.  Co. «.  Ebman,  80  Ind.  83;  Ander^ 
son  9.  Rome,  etc.,  R.  Co.,  54  N.  Y.  834;  Milwaukee  &  Miss.  R.  Co.  e.  Finney, 
10  Wise.  888;  Luby  v.  Hudson  River  R.  Co.,  17  N.  Y.  181;  Chicago  Ss  N.W. 
R  Co.  «.  Fillmore,  57  111.  265;  Michigan  Central  R.  R.  Co. «.  (Cougar,  55  IlL 
508;  Belief  on  taine,  etc.,  R.  R.  Co.  t).  Hunter,  88  Ind.  885;  Michigan  Oentral 
R.  R.  Co.  «.  Coleman,  28  Mich.  440;  Furst  «.  Second  Ave.  R.  R  Co.,  72  K.T. 
542;  Tread  way  f>.  S.  C.  &  St.  P.  R  Co.,  40  Iowa,  526;  Newsom  e.  GeorspM^ 
R  Co.,  66  Ga.  57;  Travis  «.  Louisville  &  N.  R   Co.,  9  Lea  (Tenn.)  231; 
Tanner  «.  Louisville  &  N.  R  Co.,  60  Ala.  62;  Newsom  «.  Georgia  R.  Co., 
62  Ga.  889;  Baltimore  &  Ohio  R  Co.  9.  Sulphur  Spring  L  S.  Dist.,  3  Am.  ^ 
Eng.  R  R.  Cas.  167;  Barker  9.  Allegheny  Valley  R.  Co.,  8  Am  &  Eng.  R.  R. 
Cas.  141 ;  Moore  v.  Chicago,  etc.,  R  Co.,  9  Am.  &  Eng.  R  R  Cas.  401 ;  Curl 
«.  Chicago,  R  I.  &  P.  R  Co.,  11  Am.  &  Eng.  R  R  Cas.  85;  Dietrich  9.  R. 
&  H.  S.  R.  Co.,  11  Am.  &  Eng.  R  R  Cas.  115;  Patterson  «.  Wabash,  St.  I«. 
&  P.  R  Co.,  18  Am.  &  Eng.  R  R  Cas.  180;  Alabama Gt.  Southern  R  Co.  «u 
Hawks,  72  Ala.  112;  s.  c,  18  Am.  <&Eng.  R  R  Cas.  194. 

Declarations  of  Servants  Admissible  when  Part  of  Res  Qestae. — Under 
certain  circumstances  declarations  of  servants  made  contemporaneously  with. 
the  accident  or  very  shortly  after  it  are  held  admissible  as  part  of  the  rm 
gestae.      Griffin   j.  Montgomery  &  West  Point  R.  Co.,  26  Ga.  Ill;  Wri^xt 
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.  Oeors^a  R  R  Co.,  34  Ga.  880;  Atlanta  &  L.  G.  Co.  «.  Hodnett,  29  < 
-    Oovincton  &  L.  R  Co.  «.  Ingles,  15  B.  Monr.  637;  Chicago,  B.  &  Q. 
«.    Xtidille,  60  111.  534;  Whittaker  t>.  Eighth  Ave.  R.  Co.,  5  Robt.  (N. 
<(SO;    :^&nover  R.  R.  Co.  t>.  Coyle,  55  Pa.  St.  896;  Brehm  t>.  Great  We8t( 
».  Co-  ,   84  Barb.  256;  Verry  v.  Burlington,  C.  R.  &  M.  R.  R.  Co.,  47  Iowa,  6- 
^  l^oos^on  &  T.  C.  R.  Co.  t>.  Wylie,  5  Am.  &  Eng.  R.  R.  Cas.  541 ;  Pcnnsylvai 

C<y^    'O.    Sudel,  6  Am.  &  Eng.  R.  R.  Cas.  30;  Adams  v.  Hannibal  &  St.  Jo 
Oo^  7    Am.   &  Eng.  R.  R.  Cas.  414;  McLeod  v.  Ginther's  Adm*r,  15  Am. 
^Kn^.   X^  K.  Cas.  291. 
/'  Doola.ra±ions  of  Parties  Injured. — Declarations  of  a  person  injured  ii 

Iro&d  accident  as  to  tlie  cause  of  the  injury  are  ordinarily  not  admissi 
e'vildexice.     Reed  v.  New  York  Central  R.  Co.,  45  N.  Y.  574;  Illinois  C< 
Co.  V.  Sutton,  42  111.  438;  Newsom  o.  Georgia  R  R.  Co.,  66  Ga.  i 
V.  New  York  Central  R.  Co.,  85  N.  Y.  487. 
pressions  of  pain  and  suffering  made  use  of  by  such  persons  to  1 
examining  them  are  admissibly  in  evidence.   Matteson  v.  New  Yc 
ntral    R  Co.,  85  N.  Y.  487;  Brown  «.  Hannibal  &  St.  Jo  R.  Co.,  66  I 
;  Blixrphy  «.  New  York  Central  R  Co.,  66  Barb.  125;  Nichols  «.  Brookl 
~   Co.  30  Hun  (N.  Y.),  437 ;  Houston  &  T.  C.  R.  Co.  v.  Schaf er, 
8.  c,  6  Am.  &  Eng.  R.  R.  Cas.  421. 
nally  the  declarations  of  a  party  injured  in  a  railroad  accidc 
l>out  the  time  of  the  accident  are  admissible  as  part  of  the  res  ge$t 
«.  Railroad  Co.,  7  Phil.  203;  Brownell  «.  Pacific  R  Co.  47  Mo.  24 
^      -©.  Chicago  R  I.  &  P.  R  Co.,  55  Iowa,  326. 
DyinflT  Declarations. — ^The  dying  declarations  of  a  party  killed  in  a  railro 
~  ~        t  are  not  admissible  in  evidence  on  the  same  ground  as  in  homici 
Brownell  v.  Pacific  R.  Co..  47  Mo.  240;  Friedman  v.  Railroad  Co., 
SOS;  Marshall  v.  Chicago  &  St.  E.  R.  Co.,  43  111.  475;  Daly  v.  Ni 
A    27.  H.  R.  Co.,  32  Conn.  256 ;  Chicago  &  N.  W.  R.  Co.  v.  Howard, 

w-   (Tll.)6»9. 

persons  approaching  Railroad  Crossing. — ^The  reader  is  referred 

^ollo'wing  cases  which  all  contain  remarks  relative  to  the  duty  of  d< 

Approaching  or  walking  upon  a  railroad  track:  Laicher  v.  N 

etc^  R  Co.,  28  La.  Ann.  320;  Coggswell  «.  Oregon  &  Cal.  R.  Co. 

^   _  417;  Waldele  t>.New  York  Central  &  H.  R.  R  Co.,  19  Hun  (N.  1? 

^A  .  ^Sixnmerman  «.  Hannibal  &  St.  Jo  R  Co.,  71  Mo.  476;  s.  c,  2  Am.  &  Ei 

?  *  TC,  Caa.  191 ;  LouisTllle  &  N.  R  Co.  «.  Cooper,  6  Am.  &  Eng.  R.  R.  C 

A-    Pari  «•  St.  Louis,  E.  C.  &  N.  R  Co.,  6  Am.  &  Eng.  R  R  Cas.  27;  Cle^ 

Igusdl,   ete. ,  R  Co.  «.  Terry,  8  Ohio  St.  570 ;  Central  R  Co. «.  Feller,  84  1 

o^    9d<l;    ^orria,  etc,  R  Co. «.  Haslan,  88  N.  J.  L.  147;  New  Jersey,  el 

■jiy^ T>^portation  Co.  v.  West,  82  N.  J.  L.  91 ;  Zimmerman  «.  Hannibal  &  St. 

-^m    cJo^    9  Am.  &  Eng.  R  R.  Cas.  191 ;  Ghicaffo,  etc.,  R.  Co.  «.  Miller,  6  A 

jfe    :Bo^.  R-  ^  ^^-  ^^  i  Johnaon'a  Adm%  o.  Louisyille  &  N.  R  Co.,  18  A 

S'So^  B.  R  Ca».  628. 


^ 
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BUBITB 

V. 

North  Ohioaoo  Boluho  Mill  Co. 

(AdUme$  0am,  IfSaomMn.    Jfay  15, 1884.) 

In  an  action  against  a  railroad  company  to  recoTer  damages  for  an  xnjmyat 
A  creasing  the  jury  in  response  to  special  questions  replied  that  the  plaintiff 
on  approaching  the  crossing  did  not  look  up  or  down  the  track,  that  it  wss 
▼erj  dark,  that  the  plaintiff  was  driving  slowly  and  that  the  train  which  oc- 
•casioned  the  injury  was  moving  slowly.  They  found  also  that  plaintiff  was 
notified  of  the  danger  before  he  reached  the  track  but  paid  no  attentioB  to 
the  notice  and  that  the  notice  was  not  ^ven  him  in  time  to  enable  him  to 
AToid  the  danger.  They  also  answered  m  response  to  one  oneetion  that  phdiK 
tiff  could  have  seen  the  lights  of  the  engine  in  time  to  avoid  danger  had  be 
been  looking  out  for  them,  while  in  answer  to  another  they  replied  that  the 
plaintiff  could  not  under  the  circumstances  have  seen  the  train  approicfaing 
in  time  to  avoid  a  collision.     The  general  verdict  was  for  plaintili. 

BUdj  that  the  special  findings  were  so  clearly  inconsiatant  as  te  indicate 
a  disposition  on  the  part  of  the  jury  to  distort  the  evidence  in  order  to  make 
«  case  favorable  for  plaintiff,  and  that  a  new  trial  would  be  ordered  accord- 
ingly. 

Instructions  with  regard  to  negligence  and  contributory  negligence  sfaooid 
be  ffiven  to  the  jur^  in  connection  with  questions  submitted  on  those  points 
■and  not  aa  general  instructions  in  the  case. 

Appeal  from  circuit  court,  Milwaukee  Oounty.  . 

Johnaoiiy  Bietbrock  &  Halsey  for  ^-espondent,  Micharii  A. 
Snrns. 

FinoheSy  Lynde  A  Miller,  for  appellant,  Korth  Chicago  BoUing 
ICill  Go. 

Taylor,  J. — ^This  action  was  brought  to  recover  damaM  for  in 
injury  sustained  by  the  plaintiff  while  crossing  the  track  of  a  ndl- 
road  owned  and  used  by  the  defendant  company  at  Bay  View,  near 
the  city  of  Milwaukee.  The  accident  occnred  between  7  aod  8 
o'clock  in  the  evening  of  the  eighteenth  of  October,  1881,  at  a  Thte 
where  the  company's  railroad  track  crosses  a  public  highway  lead- 
ing from  Bay  V  iew  to  the  city  of  Milwaukee.  The  plaint^  was 
driving  an  express  wagon  with  one  horse,  and  as  he  came  on  to  the 
crossing  a  tram  of  cara  loaded  with  coal  was  backing  down  across 
the  street.  There  were  12  or  13  dump  cars,  and  the  engine  was 
pushing  the  cars  ahead  of  it,  so  that  the  engine  was  about  150  feet 
from  the  plaintiff  and  his  wagon,  when  he  was  struck  by  the  coal 
•car  at  the  end  of  the  train. 

The  jury  found  a  special  verdict,  upon  which  the  court  directed 
s,  judgment  for  the  plaintiff.  The  company  appeals,  and  allies 
for  error — Firat,  that  the  court  erred  in  refusing  to  order  a  non- 
fiuit  on  the  ground  that  the  evidence  of  the  plaintiff  showed  con- 
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clusively  that  the  plaintiff  was  guilty  of  negligence  which  directly^ 
contribnted  to  the  accident,  and  because  the  evidence  failed  to  show 
any  negligence  on  the  part  of  the  defendant ;  second,  in  refusing  to 
give  the  tenth  and  eleventh  instructions  asked  by  the  defendant;. 
third,  in  giving  improper  instructions  to  the  jury  ;  fourth,  in  refus- 
iiig  to  grant  the  motion  to  set  aside  the  verdict  and  for  anew  trial. 
After  reading  the  whole  evidence,  as  presented  by  the  bill  of  ex- 
ceptions, we  have  very  grave  doubts  whether  there  is  any  negligence 
shown  on  the  part  of  the  railroad  company  which  would  justify  a 
vei-dict  against  it,  and  at  the  same  time  we  find  considerable  evi- 
dence tending  to  show  negligence  on  the  part  of  the  plaintiff  which 
contribnted  to  the  injury;  but  we  are  not  prepared  to  say,  as  a  mat- 
ter of  law,  that  there  was  such  an  entire  want  of  evidence  showing 
negligence  on  the  part  of  the  company,  nor  that  there  was  such  con- 
clusive evidence  oi  negligence  on  the  part  of  the  plaintiff  as  would 
justify  the  court  in  taking  the  case  from  the  jury  upon  either  of 
said  issues.  We  cannot  say,  therefore,  that  the  circuit  judge  erred 
in  refusing  to  nonsuit  the  plaintiff  upon  either  of  the  points  urged 
by  the  appellant.  Whether  tlie  exception  taken  to  the  refusal  of 
toe  court  to  give  the  tenth  and  eleventh  instructions  asked,  and  the 
exceptions  to  the  instructions  given,  were  well  taken  or  otherwise, 
we  do  not  deem  it  necessary  to  determine.  We  deem  it  proper, 
however,  to  suggest  that,  when  the  jury  are  called  upon  to  render 
a  special  verdict,  the  trial  court  may,  in  its  discretion,  limit  its  in- 
Btmction  to  such  matters  as  are  necessarily  involved  in  the  ques- 
tions of  fact  submitted  to* them. 

Of  the  flixty-one  questions  which  the  jury  were  required  to 
answer  as  their  special  verdict,  there  were  but  three  to  which  the 
instmctions  asked  and  refused,  or  to  which  the  instructions  given 
and  excepted  to,  could  have  any  application.  They  are  the  thirty- 
aiith  question,  submitted  at  the  request  of  the  defendant,  viz.,  '^  Do 
you  find  for  the  plaintiff  or  defendant  ?*'  and  the  ninth  and  tenth 
questions  submitted  by  the  plaintiff,  viz.,  '^  Was  the  plaintiff  guilty 
of  negligence  on  his  part  which  contributed  to  bring  about  the  col- 
lidon  ?^  and,  "  Was  tne  defendant  guilty  of  negligence  in  running 
its  tndn  over  said  crossing  without  naving  any  flagman  at  said  cross- 
ing, and  with  only  such  preventions  as  were  in  fact  taken  to  avoid 
collision  T'  All  the  instructions  as  to  what  constituted  negligence 
on  the  part  of  the  plaintiff  as  well  as  on  the  part  of  the  defendant 
should  liaye  been  given  to  the  jury  in  connection  with  these  ques- 
tions, in  order  to  aid  them  in  giving  a  proper  answer  to  each,  and 
not  as  geDeral  instructions  in  the  case. 

This  case  is,  we  think,  another  instance  of  the  abuse  of  the  stat- 
ute, which  gives  a  party  to  an  action  the  right  to  demand  a  special 
verdiet  from  the  jury.  There  were  61  questions  submitted  for  them 
to  answer,  and  it  is  not  strange  that  the  answers  are  somewhat  in* 
oondsten^  indefinite,  and  contradictory.    On  account  of  these  d^ 
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fectB  in  the  answers  to  the  questions  submitted,  and  in  view  of  the 
weakness  of  the  evidence  to  sustain  a  verdict  in  favor  of  tlie  plain- 
tiff, we  are  of  the  opinion  the  court  erred  in  refusing  to  set  aside 
the  verdict  and  grant  a  new  trial. 

To  the  eleventh  question  by  defendant  the  jury  say  that  ^^  the 
plaintiff  was  notified,  before  he  reached  the  track  on  which  the  cars 
were  crossing,  to  look  out,  but  not  in  time  to  avoid  a  collision/^ 
To  the  twelith  they  say :  "  The  plaintiff  did  not  heed  the  notice  to 
look  out  because  he  could  not ;"  and  to  the  twenty-second  they  say : 
^^  The  plaintiff  could,  had  he  looked,  have  seen  the  lights  of  the  brake- 
man  or  the  lights  on  the  locomotive  at  any  time  before  he  reached 
the  track  on  which  the  collision  occurred.''  To  the  sixth  question 
of  the  plaintiff  the  jury  say  that  ^^  the  crossing  was  so  situated  that 
the  plamtiff,  in  the  exercise  of  ordinary  care,  could  not  see  the  ap- 
proaching train,  as  the  light  and  weather  were,  in  time  to  avoid  the 
collision.''  These  findings,  when  read  in  connection  with  others 
showing  that  the  plain  tin  did  not  look  on  either  side  of  the  track, 
north  or  south,  before  he  reached  the  crossing ;  that  the  night  was 
very  dark ;  that  the  train  was  moving  slowly, — ^about  as  fast  as  a 
man  would  walk;  that  the  plaintiff  was  walking  his  horse  before 
and  at  the  time  he  entered  upon  the  railroad  track;  and  that  his 
horse  was  gentle  and  easily  managed,— do  not  seem  consistent  with 
each  other.  Under  such  circumstances  it  would  seem  that  if  the 
plaintiff  was  notified,  before  he  reached  the  track,  to  look  out  for 
the  train,  and  he  had  been  in  the  exercise  of  ordinary  care,  he 
would  have  stopped  without  going  upon  }:he  track;  and  the  finding 
of  the  jury  that  ne  could  not  do  so  in  time  to  avoid  the  collision, 
seems  to  us  inconsistent  with  the  finding  that  he  was  warned  of  the 
danger  before  he  reached  the  track.  The  answer  to  the  sixth  find- 
ing is  also  inconsistent  with  the  answer  to  the  twenty-second  ques- 
tion of  the  defendant.  By  the  answer  to  the  twenty-second  ques- 
tion the  jury  say  plaintiff  could  have  seen  the  lights  oi  the 
brakeman  and  on  the  locomotive  at  any  time  before  he  reached  the 
track  where  the  collision  occurred,  had  he  been  looking  for  the  same ; 
and  by  their  answer  to  the  sixth  question  of  the  plaintiff,  they  say 
the  crossing  was  so  situated  that  the  plaintiff  could  not  see  the  ap- 
proaching train,  as  the  light  and  weather  were,  in  time  to  avoid  a 
collision.  There  is  a  clear  inconsistency  in  these  findings,  and  they 
tend  to  show  at  least  a  disposition  on  the  part  of  the  jury  to  dis- 
tort the  evidence  in  order  to  make  a  case  favorable  to  the  plaintiff. 
These  finding  are  subject  ta  the  same  objections  as  the  findings  in 
Haas  V.  Railroad  Co.,  41  Wis.  44 ;  Kearney  v.  Railroad  Co.,  47  Wis. 
144 ;  Lawton  v.  Ins.  Co.,  50  Wis.  163  ;  and  Cottrill  v.  Railroad  Co., 
47  Wis.  634 ;  and  in  this  case,  as  in  the  cases  cited,  the  verdict 
should  have  been  set  aside  and  a  new  trial  ordered. 

The  judgment  of  the  circuit  oomt  is  reversed,  and  the  cause  re- 
manded for  a  new  triaL 
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Pattebson 

V, 

Detboit,  L.  and  N.  K.  Co. 

(Advance  Case,  Michigan,     January  28,  1885.) 

Where  a  railroad  company  obstructs  a  street  for  more  than  five  minutes,  it 
-will  be  liable,  under  How.  St.  of  Michigan,  §  3323,  to  a  private  party,  who, 
by  reason  of  such  obstruction,  sustains  special  damage. 

In  an  action  for  damages  caused  by  such  an  obstruction,  expenses  incurred 
by  plaintijS  by  being  detained  until  too  late  to  take  the  train  intended,  may 
be  recovered. 

Ebbob  to  Clinton. 

O.  W.  Baker  and  H.  J.  Patterson  for  plaintifE. 

M.  V.  &  R.  A.  Montgomery  for  defendant. 

Champlin,  J. — Plaintiff  impleaded  the  defendant  before  a  juBtice 
of  the  peace  for  unlawfully  obstructing  a  public  highway  m  the 
township  of  Oneida,  in  the  county  of  Eaton,  by  its  freight  cars,  by 
which  tiie  plaintiff  was  hindered  and  delayed  from  passing  along 
said  highway  to  a  grist-mill ;  and  by  reason  of  such  obstruction  he 
was  hindered  and  prevented  from  taking  a  certain  train,  and  from 
transacting  certain  business  at  Ionia,  and  other  damages  particu- 
larly alleged,  but  unnecessary  to  mention.  The  defendant  pleaded 
the  general  issue,  and  the  trial  resulted  in  a  judgment  for  plaintiff 
for  $13  damages.  Defendant  appealed  to  the  circuit  court,  where 
the  plaintiff  recovered  a  judgment  of  $2.50  dam«iges.  The  de- 
fendant brings  the  case  into  this  court  by  writ  of  error,  and  assigns 
error  npon  the  refusal  of  the  judge  to  charge  as  requested  by  de- 
fendant s  counsel,  and  in  instructing  the  jury  "  that  upon  the  proofs 
plaintiff  was  entitled  to  recover  two  and  one  half  dollars  damages." 

It  appeared  upon  the  trial  that  the  plaintiff  was  travelling  along 
the  public  highway  leading  into  the  village  of  Grand  Ledge  from 
the  farm  of  plaintiff,  with  his  hired  servant  and  team.  He  had  a 
load  of  flour  which  he  was  taking  to  the  grist-mill  at  Grand  Ledge. 
The  road  he  was  ti-avelling  ran  north  and  south,  and  is  crossed  by 
the  railroad  of  defendant,  which  at  this  point  runs  nearly  east  and 
west.  As  he  approached  the  railroad  track  he  observed  that  it  was 
obstructed  by  a  train  of  freiglit  cars  standing  on  the  side  track, 
which  also  ran  across  the  highway.  Tlie  train  was  not  separated 
at  the  highway  crossing  or  the  cars  removed,  so  as  to  permit  the 
plaintiff  to  pass,  but  he  was  kept  and  detained  there  and  prevented 
from  crossing  for  the  period  of  25  minutes,  by  reason  oi  the  cars 
of  defendant  obstructing  the  highway.    Evidence  was  given  of  the 
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damage  suffered  by  reason  of  the  detention,  which  was  made  np  oi 
loss  of  time  of  the  man  and  team,  and  extra  expense  paid  out  by 
plaintiff  and  made  necessary  by  reason  of  the  detention.     Tiie  ih 
lendant  introduced  no  evidence  whatever,  but  requested  the  cmi 
to  charge  the  jury :    (1)  Upon  the  declaration  and  proofs  the  plain 
tiff  is  not  entitled  to  recover.     (2)  The  case  made  by  the  nrw 
varies  materially  from  the  one  alleged  in  the  declaration.     (3)  Tl?. 
measure  of  damages,  if  anything,  cannot  exceed  the  value  of  tl:j 
time  of  the  plaintiff's  hired  man  and  team  for  and  during  the  2: 
minutes  during  which  they  claim  to  have  been  detained.    ThcE. 
requests  were  refused,  and  the  court  instructed  the  jury  that,  npoi 
the  proofs,  plaintiff  was  entitled  to  recover  two  and  one  half  dollai:: 
damages.  . 

Under  the  first  assignment  of  error  the  counsel  for  defendar; 
claims  that  the  statute,  having  prohibited  a  railroad  company  from 
obstructing  si  sti'eet  for  more  tiian  five  minutes  at  any  one  time 
(How.  St.  §  3323,  sub.  5),  it  is  the  duty  of  the  defendant  to  avoid 
such  obstrnction  if  possible;  but  that  such  duty  is  a  public  duty, 
and  not  one  for  breach  of  which  an  individual  may  claim  personal 
damages.     The  premises  stated  in  the  above  pi-oposition  may  be 
granted,  but  the  conclusion  dmwn  therefrom  by  the  defendant's 
counsel  does  not  at  all  follow.     The  duty  to  avoid  obstructing  ? 
public  highway,  contrary  to  the  statute,  is  one  which  defendant 
owes  to  tiie  public,  without  doubt.     But  it  has  always  been  held 
that  if,  in  the  non-observance  of  public  duties,  a  party  causes  an 
injury  or  damage  to  an  individual  of  a  special  nature,  differing  in 
kind  from  that  suffered  by  the  public  generally,  he  has  a  right  oi 
action  to  recover  such  damage.     Such  was  the  damage  alleged,  and 
for  which  plaintiff  was  allowed  to  recover  in  this  case.     The  varia- 
tion complained  of  in  the  second  assignment  of  error  consists  in  the 
averment  in  the  declaration  that  the  defendant  obstructed  a  certain 
highway  in  the  township  of  Oneida,  when  the  proof  was  that  the 
obstruction,  if  any,  was  of  a  street  in  the  village  of  Grand  Led^a 
Oounsel  for  the  defendant,  however,  conceded  on  the  trial  that  tne 
village  of  Grand  Ledge  was  in  the  township  of  Oneida.     There 
was,  therefore,  no  material  variance  between  the  allegation  and  the 
proof.    There  was  no  error  in  refusing  the  third  request  of  defend* 
ant.     The  expenses  incurred  by  plaintiff  by  bein^  detained  until 
too  late  to  take  the  morning  tram  was  a  direct  result  of  the  obetroc^ 
tion,  and  rendered  necessary  thereby.    We  discover  no  error  in  the 
record,  and  the  judgment  is  affirmed,  with  costs. 

The  other  justices  concurred. 

General  Reference! — Ab  to  the  sabjeete  discussed  in  the  principal 
See  Toung'e.  Detroit,  G.  H.  &  M.  R  Co.,  and  note,  u^hi. 
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Young 

V. 

Detroit,  G.  H.  and  M.  Ry.  Co. 

{Advance  C<ue^  Michigan.     April  22,  1886.) 

A>  a  railroad  company  has  no  right  to  obstruct  a  highway  with  its  cars  for. 
a  longer  period  than  five  minutes  at  any  one  time,  a  violation  of  its  duty  in 
this  respect  is  negligence,  and  if  a  party  is  injured  by  reason  thereof,  being 
free  from  fault  on  his  own  part,  the  company  will  be  liable  therefor. 

Where  a  party,  in  attempting  to  cross  the  track  at  a  highway,  is  thrown 
out  of  his  cutter  and  injured  by  reason  of  his  horse  becoming  frightened  by 
the  proximity  and  position  of  cars  that  the  railroad  company  has  allowed  to 
obstrnct  the  highway  for  more  than  five  minutes,  and  such  party  is  free  from 
negligence  himself,  the  company  will  be  held  liable. 

In  an  action  to  recover  damages  for  such  an  injury,  it  is  not  error  to  re- 
fuse to  instruct  the  jury  ^'  that  the  highway  was  not  obstructed  by  the  rail- 
road company  when  a  space  of  sixteen  feet  or  more  of  the  travelled  portion 
VIS  left  for  the  passage  of  teams  and  vehicles,''  as  the  question  whether  such 
tpa^  would  be  sufficient  or  not  would  depend  upon  circumstances,  and 
should  be  left  to  the  jury  to  determine  from  tne  evidence  in  the  case. 

1^0  material  error  appearing  in  the  instructions  or  ruling  of  the  trial  court, 
jadgment  for  plaintift  is  affirmed. 

Error  to  Oakland. 

W.  H.  Russell  and  George  Jerome  for  plaintiff. 

W.  K.  Draper  and  F.  A.  Baker  for  defendant  and  appellant. 

Champlin,  J. — ^This  action  was  brought  to  recover  damages  for 
injuries  received  by   plaintiff  while  crossing  defendant's  tracks 
at  Drayton  Plains,  on  the  ninth  day  of  February,  1884.     The  de- 
fendant's road  crosses  the  highway  a  few  rods  east  from  the  depot, 
and  at  an  angle  somewhat  less  than  45  degrees.  At  this  point  there 
are  two  tracks :  the  main  line,  and  a  side  track  which  lies  north  of 
the  main  line  and  about  10  feet  therefrom.    The  highway  crossing 
is  planked,  and  is  about  20  feet  in  width.     At  tlie  time  of  the 
accident  the  side  track  was  occupied  by  a  west-bound  freight  train 
which  was  awaiting  the  arrival  of  the  east-bound  passenger  express 
train,  then  nearly  due.     The  freight  train  backed   into  the  side 
track  from  the  west,  pushed  some  freight  cars  east  of  the  crossing, 
and  then  cut  the  train  at  the  crossing,  leaving  a  freight  car  to  the 
east  and  the  caboose  car  to  the  west  of  the  centre  line  of  the  high- 
way.   Tlie  distance  between  these  cars  was  between  16  and  30 
feet.    The  witnesses  do  not  agree  as  to  the  exact  distance.     The 
northeast  comer  of   the  caboose  was,  by  testimony  of  plaintiff's 
witnessed,  over  the  westerly  side  of  the  plank  crossing,  a  distance 
of  about  three  feet,  and  the  car  on  the  east,  which  was  an  ordinary 
box  car,  stood  close  to  the  planking  on  that  side. 
19A.  &£.  R.  Cas.— 27 
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On  the  morning  of  the  ninth  of  February,  1884,  the  plaintifi^ 
with  her  husband,  was  travelling  east  on  the  highway,  with  a  horse 
and  cutter.     He  was  sitting  upon  the  right-hand  side  and  was  driv- 
ing the  horee.     Mr.  Young,  the  plaintiffs  husband,  describes  the 
accident  as  follows  :  "  Those  cars  stood  on  the  side  track.  In  order 
to  get  between  those  two  cars  we  had  to  turn  and  go  square  acroBS, 
because  the  car  on  this  side — well,  on  both  sides — tlie  corner  of  the 
firet  car  stood  out,  and  the  corner  of  the  other,  the  road  being 
slanting.     They  stood  out  so  that  we  were  obliged  to  turn  square 
across.     After  we  had  passed  between  those  cars  the  horse  sheered 
off  a  little  to  the  further  car,  and  the  buggy  ran  onto  tlie  rail, — the 
cutter  ran  onto  the  I'ail  and  th rowed  the  cutter  over.     It  catcbed 
on  the  rail.     It  went  onto  the  first  rail  and  then  went  down  onto 
the  second  one  and  catched  the  cutter.     There  was  no  plank  be- 
tween the  rails  there.     In  the  travelled  part  of  the  highway  it  was 
planked  between  the  rails.     We  couldn't  ffet  onto  the  plank  when 
we  first  went  on,  the  road  being  slanting.  We  could  get  tlie  cutter 
onto  the  plank,  but  at  the  further  end  we  couldn't  get  the  cutter 
onto  the  plank — the  whole  of  it ;  one  runner  run  on  the  rail.    I 
had  the  reins,  one  in  each  hand.     I  was  driving  with  a  tight  rein. 
I  was  throwed  out.     As  to  guiding  the  horee  with  the  reins,  why 
I  was  holding  the  horee  tight — holding  the  reins  tight.    I  was  try- 
ing to  guide  him  across  the  track.     I  was  not  trying  to  drive  him 
onto  the  rails, — I  was  trying  to  drive  him  over  the  crossing ;  but 
he  sheered  from  the  corner  of  the  car.     He  sheered  from  the  cor- 
ner of  the  car  to  the  right.     I  mean  down  this  way  [indicating] ; 
that  would  carry  us  away  from  the  plank  portion  of  the  main 
track.     In  trying  to  get  onto  the  plank  I  was  unable  to  do  so,  and 
was  carried  onto  the  rail.     I  was  driving  a  very  good  horse.     Yes, 
and  a  very  quiet  horse.     He  was  a  little  nervous  when  he  came  to 
those  cars.     The  cutter  was  tipped  over,  and  I  and   my  wife  was 
thrown  out.     When  I  was  there  with  my  horee  and  cutter  at  that 
crossing,  I  looked  at  the  bank  on  my  left  hand  and  thought  I 
couldn't  turn  there ;  and  I  thought  I  rather  run  the  risk  of  going 
through  instead  of  turning  around ;  so  I  run  the  risk  of  going 
through." 

Several  persons  had  crossed  with  the  care  in  the  position  they 
were  in  when  plaintiff  crossed,  without  difficulty  and  without  acci- 
dent. Mr.  Earle  drove  a  spirited  and  excitable  horse  and  cutter 
across,  immediately  ahead  of  plaintiff.  Edgar  Chamberlain  drove 
across  with  a  horse  and  cutter,  and  he  says  that  he  saw  teams  ahead 
of  him.  They  were  crossing.  One  team  was  a  two-horse  cutter, 
not  verv  close  ahead  of  him ;  might  have  been  six  or  eight  rods. 
George  W.  Chapman,  another  witness  produced  by  the  plaintiff, 
drove  across  immediately  after  the  accident  in  the  opposite  direc- 
tion from  that  which  plaintiff  crossed.  He  says  that  lie  drove 
through  right  across  the  planking  where  plaintiff  and  her  husband 
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came  through,  and  kept  on  the  plank  all  the  way.  The  plaintiff 
was  Bworn,  and  testined  as  follows :  "  Question.  Now,  will  you 
state  how  your  husband  drove  the  horse  across  there ;  whether  he 
made  any  turn,  and  how  the  horse  acted,  and  all  about  it  ?  Answer. 
Well,  01  course  he  had  to  turn.  The  horee  was  a  little  nervous. 
I  was  watching  'the  horse  principally  to  see  if  we  were  going  to 
get  through  all  right.  The  cars  seemed  so  near,  so  high  up  on 
each  side  of  us,  that  the  horse  seemed  a  little  nervous  to  go 
through,  and  went  through  a  little  faster,  of  course,  than  we 
started, — than  we  were  goiug  before  we  went  through.  We 
couldn't  cross  between  the  cars  directly  on  this  angling  road ;  he 
run  off  a  little  to  get  around  the  first  car.  After  he  had  run  around 
he  run  out  again  a  little  to  the  further  side — to  the  road — to  get 
around  onto  the  main  travelled  track.  There  was  a  car  each  side 
of  the  track.  He  reined  in  the  first  place  to  the  left  hand  a  little, 
first  to  get  around  the  end  of  the  car,  and  then  turned  in  there. 
The  horse  sheered  out — he  was  nervous — he  sheered  out  to  the 
right — that  way ;  that  would  be  away  from  the  next  crossing.  My 
husband  went  to  rein  out  that  way,  to  get  onto  the  plank  at  the 
next  crossing ; -one  runner  struck  the  track  and  threw  us  out; 
struck  the  rail  of  the  railway  track." 

The  defendant,  under  its  charter,  had  a  right  to  construct  and 
maintain  its  railroad  across  the  public  highway  where  this  accident 
occurred.     In  doing  so,  it  was  its  duty  to  so  construct  the  railroad 
across  the  public  highway  as  not  to  impede  the  passage  or  trans- 
portation of  persons  or  property  along  such  road  (3  Terr.  Laws, 
1290) ;  and  in  the  discharge  of  this  duty  defendant  had  constructed 
a  plank  crossing  in  the  direction  of  the  highway  of  a  width  of 
about  20  feet.     That  this  crossing  was  in  good  condition  and  was 
familiar  to  plaintiff  and  to  her  husband  is  conceded.     It  was  also 
the  duty  of  defendant  in  operating  its  road  not  to  obstruct  or  im- 
pede the  travel  along  the  public  highway  by  its  cars  or  trains  an 
unreasonable  length  of  time.     The  statute  has  fixed   what  is  a 
reasonable  time  in  such  case,  and  has  limited  it  to  a  period  not  ex- 
ceeding five  minutes  at  one  time.     How.  St.  §  8323,  subd.  5.     At 
common  law,  whenever  a  right  is  conferred,  and  a  corresponding 
duty  imposed  upon  a  person,  he  is  answerable  to  another  person  who 
sustains  damage  by  the  negligent  discharge  of  such  duty."     Xogli- 
genoe  is  nothing  more  than  a  failure  to  discharge  the  duty  resting 
iif>on  one  nnder  the  circumstances  of  the  case.     Mann  v.  Railroad 
Co.,  55  Vt.  484. 

It  was  the  duty  of  the  railroad  company  not  to  obstruct  the 
travelled  portion  of  the  highway  at  the  crossing  by  placing  cars 
thereon  and  permitting  them  to  remain  an  unreasonable  time.  If 
it  did  not  discharge  tliis  duty,  resting  upon  it  in  this  respect,  the 
defendant  is  liable  to  the  plaintiff  for  damages  arising  from  any 
ihyiTj  which  was  the  direct  consequence  of  such  negligence,  unless 
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her  own  negligence  contribated  to  prodnce  such  injury.  Tiied^ 
f endant  requested  the  court  to  charge  the  jury  that  "  the  railway 
company  had  a  legal  right  to  occupy  and  use  any  portion  of  its 
side  tracks  within  the  limits  of  the  highway  for  a  train  of  cars 
which  was  awaiting  the  arrival  of  another  train  at  a  meeting  point, 
as  in  this  instance,  so  long  as  the  travelled  portion  of  the  highway 
was  left  open  and  unobstructed  ;  and  under  such  circumstances  the 
highway  is  not  obstructed  when  a  space  of  sixteen  feet  or  more  of 
the  travelled  portion  is  left  open  for  the  passage  of  teams  aud 
vehicles."  This  instruction  the  court  refused  to  give  as  a  whole, 
but  did  give  all  excepting  these  words :  "  And  under  the  circum- 
stances the  highway  is  not  obstructed  when  a  space  of  sixteen  feet 
or  more  of  the  travelled  portion  is  left  open  for  the  passage  of 
teams  and  vehicles." 

Whether  or  not  the  travelled  portion  of  the  highway  was  ob- 
structed, was  a  question  of  fact  for  the  jury  to  determine  under 
the  evidence.  The  width  of  the  opening  would  not  in  all  cases  be 
a  just  or  safe  criterion.  It  might  be  ample  in  one  case  and  en- 
tirely insufficient  in  another,  depending  upon  the  manner  in  which 
one  road  crossed  the  other.  In  this  case  the  public  highway  crossed 
the  railroad  at  an  angle  less  than  45  decrees,  and  in  approaching 
the  crossing  from  the  direction  in  whicli  the  plaintiflE  was  travel- 
ling, the  care  were  so  near  together,  according  to  Mr.  Young's  testi- 
mony, that  no  passage-way  could  be  seen  along  the  travefied  por- 
tion of  the  crossing ;  and  in  order  to  pass  between  the  Gal's  it  was 
necessary  to  deviate  from  the  travelled  way  and  to  cross  the  side 
track  at  nearly  right  angles  thereto.  And  if  it  is  true,  as  testified 
to  by  Mr.  Young,  that  the  position  of  the  freight  car  was  such  tliat 
it  drove  him  off  the  crossing,  it  cannot  be  said,  as  matter  of  law, 
that  an  opening  between  the  cars  of  16  feet  or  more  in  width  of 
the  travelled  portion  did  not  obstruct  the  highway. 

But  the  defendant  claims  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  attempting  to  cross,  when,  as  claimed  by 
plaintiff,  the  highway  was  obstructed  ;  that  the  plaintiff  and  her 
husband  were  perfectly  familiar  with  the  crossing,  and,  seeing  the 
situation  of  the  care,  they  must  have  known  the  danger;  and  that 
in  such  case  it  was  plaintiff's  duty  to  wait  until  tlie  train  had 
started  or  the  obstruction  been  removed.  The  testimony  is  that 
laintiff  had  waited  more  than  10  minutes,  when,  driving  nearer, 
le  saw  the  opening  and  attempted  to  drive  through.  The  question 
of  contributory  negligence  was  fairly  raised  by  this  evidence,  but 
it  was  not  so  plain  and  unquestionable  as  to  conclusively  preclude 
a  recovery.  It  might  or  might  not  be  negligence  for  plaintiff  to 
make  the  attempt,  depending  upon  the  location  of  the  care,  the 
distance  they  were  apart,  and  whether,  before  he  made  the  attempt 
to  pass  between  them,  the  corner  of  the  caboose  car  projected  so 
far  over  the  travelled  portion  of  the  plank  croesing  as  to  prevent 
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^aintifiTs  hnsband  from  seeing  the  danger  and  liability  to  accident. 
Thomas  v.  Telegraph  Co.,  100  Mass.  156.  The  circuit  judge,  there- 
fore, properly  left  the  question  to  the  jury  in  the  portion  of  his 
•charge  which  we  quote,  as  follows:  "Negligence  in  law  consists  in 
a  want  of  that  reasonable  care  which  should  be  exercised  by  a  per- 
son of  ordinary  prudence  under  all  the  existing  circumstances,  in 
view  of  the  probable  danger  of  injury.  Contributory  negligence  is 
snch  want  of  care  which  contributes  to  the  injury  complained  of. 
Did  the  plaintiffs  husband  use  and  exercise  ordinary  care  iix  driv- 
ing through  the  passage  ?  Did  he  use  ordinary  care  and  caution  in 
approaciiing  the  crossing  and  determining  whether  he  could  cross 
in  safety?  Did  he  use  ordinary  care  after  passing  upon  the  cross- 
ing in  driving  and  guiding  his  horse?  If  you  find  that  he  did  not 
ase  due  care,  but  was  guilty  of  negligence,  either  in  determining 
whether  he  could  drive  across  or  in  driving  his  horse  across  with 
due  care,  if  he  contributed  to  the  injury  on  account  of  his  negli- 
gence, then  the  plaintiff  could  not  recover." 

The  circuit  judge  further  charged  that  the  neglige/ice  of  plain- 
tifPs  liusband  was  her  negligence,  and  that  she  could  not  recover  if 
either  she  or  her  husband  was  guilty  of  any  negligence  which  in 
any  way  contributed  to  the  injury ;  and  he  instructed  them  "  that 
in  determining  whether  the  plaintiff  or  her  husband  was  guilty  of 
negligence  or  want  of  ordinary  care  which  caused  or  contributed 
to  produce  the  injuries  complained  of,  you  may  consider  their  age, 
their  statement  that  they  saw  the  witness  Earle  drive  across  said 
tTiick  at  said  point  just  ahead  of  them,  the  character  of  the  horse 
tliey  were  driving  for  gentleness,  together  with  all  other  facts  and 
circumstances  touching  their  conduct  or  the  conduct  of  either  of 
them  upon  the  occasion  in  question."  He  also  instructed  them  that 
"the  question  of  defendant's  negligence,  and  contributory  negli- 
gence on  the  part  of  the  plaintiff  or  her  husband,  are  for  the  jury 
to  determine  from  all  the  facts  and  circumstances  of  the  case." 
The  charges  contained  in  the  last  two  quotations  were  excepted  to, 
and  error  is  assigned  upon  them,  and  it  is  urged  that  even  if  the 
age  of  James  Young  could  be  considered  at  all  in  connection  with 
the  manner  in  which  the  horse  was  driven,  certainlv  the  aire  of  the 
plaintiff,  wlio  had  no  part  in  the  management  of  the  horse,  could 
not  properly  be  taken  into  account.     We  see  no  weight  to  the  ob- 
jection.    The  plaintiff's  age  was  proper  to  be  shown  in  the  case, 
and  it  was  proven  without  objection.     Hassenmeyer  v.  Michigan 
Cent.  R.  Co.,  48  Mich.  205  ;  s.  c,  6  Am.  &  Eng".  K.  R.  Cas.  69. 
How  niucli  weight  it  had  or  was  entitled  to  receive  on  the  question 
of  contributory  negligence  may  be  diflBcult  to  state.     It  showed, 
however,   that  the  parties  had  arrived  at  years  of  discretion, 
and  were  called  upon  to  exercise  mature  judgment  in  attempting 
to  cross  and  in  driving  across  the  tracks,  and  it  is  not  perceived 
how  the  testimony  could  in  any  event  prejudice  the  defendant. 
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There  was  no  such  want  of  dne  care  shown  in  the  conduct  of  the 
plaintiff  or  her  husband  as  would  have  justified  the  court  in  taking 
the  case  from  the  jury  ;  and,  unless  there  was,  the  verdict  cannot 
be  disturbed  upon  that  ground.  The  fact  that  other  parties  had 
driven  across  with  safety  was  not  conclusive  proof  of  negligence 
of  plaintiff  or  her  husband.  That  evidence  was  proper  to  go  to 
the  jury  and  tended  to  prove  negligence.  Whether  it  establisbed 
it  or  not,  was  for  the  iury  to  determine  under  all  the  facts  of  the 
case.  If  it  be  conceaed  that  teams  could  be  driven  through  the 
opening  left  by  defendant  between  its  cars,  and  across  the  plank 
crossing,  without  coining  in  contact  with  the  rail  of  the  main  track, 
yet,  if  the  freight  car  obstructed  the  travelled  track,  and  by  reason 
of  such  obstruction  caused  the  plaintiff's  horse  to  sheer  off  so  as  to 
throw  one  runner  of  the  cutter  against  the  rail  of  the  main  track, 
the  horse  being  one  of  ordinary  gentleness,  such  conceded  fact 
would  present  a  proper  question  for  the  jury  to  determine  whether 
the  injury  resulted  from  leaving  the  freight  car  in  that  position, 
and  whether  plaintiff's  husband  was  in  the  exercise  of  ordinary 
care  while  driving  the  horse. 

No  railroad  company  has  the  right  to  obstruct  a  public  highway 
with  its  cars  an  unreasonable  length  of  time,  and,  as  before  stated, 
the  legislature  has  enacted  that  this  time  shall  not,  in  any  one  in- 
stance, exceed  five  minutes.     The  liability  arises  from  the  duty  of 
the  company  to  leave  the  travelled  part  of  the  highway  unobstmcted 
after  the  expiration  of  the  reasonable  time  limited  by  law.     A 
violation  of  this  duty  is  negligence,  and  if  a  party  is  injured  by 
reason  thereof,  being  free  from  fault  on  his  own  part,  wrong  and 
injury  concur,  and  the  liability  attaches.     The  testimony  of  the 
plaintiff  tended  to  prove  that  both  the  freight  and  the  caboose  car 
were  left  in  and  obstructed  the  travelled  portion  of  the  highway. 
But  the  testimony  of  the  defendant's  witnesses  tended  to  prove 
that  the  whole  planked  crossing  was  left  free  and  unobstructed. 
The  facts  were  submitted  to  the  jury  under  proper  instructions, 
and  they  must  have  come  to  a  conclusion  in  accordance  with  the 
testimony  of  plaintiff's  witnesses,  and  we  must  take  tlie  same  view 
of  the  facts  that  the  jury  did.  We  can  only  apply  the  law  to  those 
facts.     The  shying  of  the  horse  was  the  result  of  the  act  of  the 
defendant  in  obstructing  the  highway.     If  the  car  was  lawfully 
there,  and  defendant  had  not  violated  any  duty  at  the  time,  no 
liability  would  have  attached,  for  the  reason  that,  although  injjtiry 
might  have  arisen  from  the  shying  of  the  horse,  tlie  defendant  had 
been  guilty  of  no  wrongful  or  negligent  act  which  concurred  in 
producing  the  injury. 

And  here  is  to  be  noted  the  distinction  between  this  case  and 
that  of  Gilbert  v.  Flint  &  P.  M.  Ey.  Co.,  51  Mich.  488.  It  was 
said  in  that  case  that  ^'  the  mere  presence  of  the  car  in  that  por- 
tion of  the  highway,  apart  from  its  fitness  or  liability  to  proouce 
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that  conseqnence"  (that  is,  to  frighten  a  horse  of  ordinary  gentle- 
ness). "  is  not  counted  on  as  matter  of  grievance.     The  right  of 
action  was  rested  on  the  assumption  that  the  car  there  standing 
was  a  thing  which  would  naturally  scare  usually  gentle  horses.     It 
was  thereiore  a  vital  question  whether  it  was  really  a  cause  of 
that  kind  of  danger  or  not ;  because,  if  it  was  not  dangerous  in  that 
way,  there  was  no  foundation  for  the  action."     In  this  case,  in  one 
count  of  the  declaration  it  is  averred  that  the  defendant,  as  the 
plaintiff  approached  the  track  from  a  northerly  direction,  placed 
upon  its  side  track  in  said  highway  and  street,  and  in  the  centre 
thereof,  at  said  point  of  intersection,  two  cars,  to  wit,  one  a  box  or 
freight  car,  and  one  a  caboose  or  way  car,  thereby  wholly  obstruct- 
ing the  passage  over  and  upon  said  street  and  highway  at  said 
point  of  intersection,  and  then  and  there  wrongfully,  carelessly, 
and  negligently  permitted  the  same  to  remain  so  placed  for  a  long 
space  of  time,  to  wit,  for  upwards  of  twenty  minutes,  and  after 
such  delay  said  defendant  d|*ew  its  cars  apart  to  enable  persons  with 
vehicles  to  pass  between  them  over  and  upon  said  street  and  high- 
way and  across  its  said  tracks,  and  then  and  there  wrongfully, 
carelessly,  and  negligently  placed  said  cars,  to  wit,  one  box  or 
freight  car,  and  one  a  caboose  or  way  car,  upon  either  side  of  the 
centre  of  said  highway,  and  of  the  planked  and  timbered  portion 
thereof,  and  within  the  limits  thereof,  so  as  to  leave  a  space  of  les» 
than  twenty-two  feet  between  said  cars  and  within  said  highway, 
and  wrongfully,  carelessly,  and  negligently  permitted  them  to  re- 
main for  a  long  space  of  time,  to  wit,  ten  minutes,  and  by  such 
carelefifi,  wrongful,  and  negligent  acts  and  conduct  of  said  defend- 
ant on,  etc.,  at,  etc.,  the  cutter  drawn  by  feaid  horse  being  driven  by 
her  husband,  was  thrown  off  from  the  plank  placed  between  the 
rails  of  defendant's  tracks  at  said  place  of  intersection  for  the  con- 
venience and  safety  of  persons  passing  over  and  upon  said  street  at 
that  point,  waa  overturned,  and  said  plaintiff,  witnout  carelessness 
or  negligence  on  her  part  or  on  the  part  of  her  husband,  was  then 
and  there  thrown  from  said  cutter  with  great  force  and  violence, 
and  received  severe  and  permanent  injuries,  etc. 

Another  count  is  to  the  same  effect,  except  that  it  avers  that 
they  left  the  space  of  less  than  twenty-two  feet,  and  in  such  man- 
ner as  to  induce  persons  passing  over  said  street  and  approaching 
the  track  from  the  north  to  erroneously  believe  that  sucn  passage 
oould  be  made  in  safety;  and  it  also  avers  that  throueh  the 
wrongful  and  negligent  acts  of  defendant  the  cutter  was  tlirown 
off  from  the  plaiHced  or  timbered  portion  of  said  highway  between 
the  rails  of  defendant's  main  track  and  upset,  etc. 

This  statement  of  the  declaration  shows  that  the  decision  in 
Gilbert  v.  Railway  does  not  apply  to  this  case.  At  the  com- 
mencement of  the  trial,  before  any  testimony  was  given,  counsel 
for  defendant  objected  to  the  introduction  of  any  testimony  under 
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the  declaration  on  the  ground  that  it  did  not  allege  a  snfScient 
cause  of  action.  The  court  said  :  ^'  The  plaintiff  may  proceed  and 
put  in  his  proofs,  and  I  will  examine  tnis  question."  The  trial 
proceeded  and  both  parties  introduced  their  testimony,  and  no 
ruling  was  made  by  the  judge  upon  the  objection.  Exception  was 
duly  taken,  however,  to  the  ruling  in  permitting  the  cause  to  pro- 
ceed, and  the  defendant  is  entitled  to  the  benelit  of  its  exception 
to  the  same  extent  as  if  the  objection  had  been  overruled  ana  ex- 
ception taken  by  the  defendant.  A  circuit  judge,  by  taking  an 
objection  under  advisement  or  by  taking  the  testmiony  subject  to 
an  objection,  cannot  by  omitting  to  rule  upon  it  deprive  the  party 
of  the  benefit  of  an  exception  if  the  case  goes  adversely  to  him. 
In  such  case  all  objections  taken  are  treated  in  practice  as  having 
been  overruled  and  exceptions  duly  noted.     But  we  think  the  ob- 

i'ection  to  the  declaration  not  well  taken.     Each  count  of  the  dec- 
aration  discloses  a  good  cause  of  action. 

The  seventeenth  assignment  of  error  is  based  upon  that  part  of 
the  charge  of  the  court  w^liich  re&ds  as  follows :  "  The  piaintifi 
contends  that  the  highway  crosses  the  railway  tracks  at  this  point 
in  an  angling  direction,  and  that  the  cars  were  so  placed  by  the 
train-men  of  the  freight  train  that  teams  had  to  pass  or  go  over  the 
crossing  at  right  angles  or  square  across,  according  to  the  testi- 
mony of  some  of  the  witnesses,  which  threw  plaintiff  so  far  to 
the  right  that  she  had  to  turn  her  horse  sharply  to  the  left  to  get 
upon  the  plank  portion  of  the  crossing,  and  in  attempting  to  do  so 
one  runner  of  the  cutter  struck  the  indde  rail  of  the  main  track, 
and  the  cutter  was  overturned."  And  it  is  claimed  that  the  state- 
ment therein  contained  is  not  warranted  by  the  testimony  in  the 
case ;  that  it  assumes  that  in  passing  the  cars  in  question  plaintifiPs 
cutter  was  thrown  off  from  the  plank,  and  that  an  effort  was  being 
made  to.get  it  on  again,  and  that  the  evidence  did  not  warrant  the 
statement  that  the  cutter  struck  the  inside  rail  of  the  main  track 
and  was  there  overturned;  and  defendant  also  claims  that  there  is 
no  testimony  of  any  witness  "that  she  had  to  turn  her  horse 
sharply  to  the  left  to  get  upon  the  plank  portion  of  the  crossing,-' 
and  that  no  such  inference  can  be  fairly  drawn  from  the  evidence. 

We  have  examined  the  record  and  find  that  Mr.  Young,  the 
plaintiff's  husband,  testified  as  follows :  "  I  tried  to  get  onto  the 
plank  on  the  further  side;  on  this  side  [indicating].  Yes,  I  tried 
to  get  onto  the  plank  on  the  east  side ;  I  mean  I  tried  to  get  onto 
the  east  side  of  those  planks, — onto  the  plank  on  the  east  side  of 
the  road ;  the  car  prevented  me  from  getting  onto  those  planks. 
I  drove  on  the  west  end  of  the  car.  Here  is  the  freight  car  stand- 
ing ;  here  the  comer  of  it ;  here  is  the  plank ;  and  the  horse 
sheered,  and  I  wanted  to  get  onto  the  plank  to  cross  the  road. 
.  .  .  Question.  Now,  I  ask  you  how  near  you  drove  to  this  cor- 
ner ?    Answer.  I  drove  as  near  to  it  as  I  could  get  to  it.     I  mean 
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to  say  that  I  drove  off  from  the  ends  of  the  plank  near  this  freight 
car  on  my  left, — one  runner.     I  struck  the  rail  after  I  oassed  the 
comer  of  the  car.     I  struck  the  rail  on  the  main  tracli.     I  was 
past  the  cars,  and  I  struck  the  rail  on  the  main  track.     It  was 
the  main  track.     The  position  the  cars  stood  in  drove  me  off  the 
crossing.  .  .  .  Q,  Now,  you  say  that  you  drove  around  to  get 
around  the  comer  of  that  car,  and  as  a  matter  of  fact  you  tipped 
over  here,  didn't  you, — drove  off  from  the  end  of  these  plants  ? 
A,  Yes.    We  tipped  over  on  the  main  track.    I  don't  know 
whether  it  was  the  first  or  second  rail  of  the  main  track  for  certain, 
but  we  fell  on  the  rail  of  the  main  track,  anyway.    I  was  driving 
dowly ;  bnt  the  horse — I  couldn't  run  her  close  to  the  car.    I  ran 
it  within  two  or  three  feet  of  this  car.     My  horse  sheered  away, 
and  it  brought  us  further  from  it ;  it  brought  us  further  to  the 
west.    The  opening  was  not  parallel  with  the  highway ;  we  had 
to  go  square  across  because  the  cars  were  opened  tnat  way.     I  was 
prevented  from  keeping  on  the  planking  on  the  main  track  be- 
cause I  could  not  turn  in  six  feet.     I  don't  know  how  much  space 
there  is  between  these  two  tracks.    I  naven't  any  idea.     I  know  it 
isn't  very  far,  but  I  don't  know  exactly  the  distance.     I  don't 
know  whether  it  is  ten  feet.    I  should  think  it  was  six  feet.     I 
couldn't  tell  the  distance  between  the  tracks.     You  couldn't  keep 
on  the  plank  on  this  side.  ...  I  couldn't  tell  how  far  the  freight 
car  on  tue  left  stood  upon  the  planked  portion  of  the  highway ;  I 
have  no  idea  how  far  it  stood  on  it.     It  stood  far  enou^  onto  it 
that  I  couldn't  get  onto  this  side.    The  snow  was  on  the  ground ; 
I  couldn't  tell  whether  I  got  off  from  the  planking  on  the  side 
track :  I  didn't  notice  it  till  I  got  further  across  ;  after  I  ffot  over 
the  fiide  track  had  pa^d  tbe  ^rs.     Between  t^;  tracks  tfere  was 
a  space  an v where  from  six  to  nine  feet.     The  horse  sheered  a  lit- 
tle from  tne  corner  of  the  freight  car ;  I  told  you  that  the  corner 
of  the  freight  car  prevented  me  from  turning  my  horse  to  the  left. 
The  horse  sheered  from  the  freight  car.     After  passing  the  freight 
car  I  didn't  turn  my  horse  to  the  left  and  keep  on  the  crossing, 
because  you  couldn't  turn  your  horse  in  six  feet  and  make  him 
come  right  around  onto  the  track  again.     Q.  As  a  matter  of  fact, 
did  yon  turn  him  at  all?    A.  Yes;  I  tried  to.     It  was  necessary 
to  turn  him  six  feet.     One  runner  of  the  cutter  I  tried  to  get  on 
the  plank.    When  I  crossed  the  first  rail  of  the  main  track:  only 
one  ninner  was  on  the  planking.     I  am  sure  about  that,  and  one 
struck  the  rail    We  had  to  turn  atid  go  right  square  across.     We 
couldn't  go  the  same  way  the  road  run.     We  had  to  turn  and  go 
right  square  across.    The  road  was  angling  and  the  track  was  open 
right  square  across.    I  couldn't  tell  as  to  how  much,  if  any,  the 
freight  car  on  the  left  stood  over  on  the  plank  crossing.  .  .  .  This 
eide  of  the  crossing  the  planking  slants  off  that  wav,  and  we  had  to  go 
right  square  across  this  way,  and  that  throwed  tne  planking  some 
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eight  or  ten  feet  further  on  the  right  hand  side — on  the  west  side, 
I  nad  to  go  square  across  the  side  track.  Driving  square  across 
the  crossing  on  the  west  side  would  not  bring  us  up  west  of  the 
crossing  on  the  main  track.  We  could  get  one  runner  on  the  main 
track.  We  could  get  one  runner  on  the  planking  and  the  other 
onto  the  rail.  That  is  what  throwed  us  over.  If  the  cars  had 
boon  away  so  that  we  could  have  gone  across  square  with  the 
turnpike,  we  could  have  kept  on  the  planking  all  the  way ;  but 
they  wasn't." 

Joseph  S.  Spencer  testified  that  "  when  Mr.  and  Mrs.  Tonng 
crossed  there  he  drove  up  and  drove  square  between  the  cars,  bo- 
cause  he  had  to,  in  order  to  get  in  there.  In  order  to  get  onto  tho 
flank  part  of  the  next  crossing  he  had  to  make  back  to  left  agaia. 
saw  that  he  had  a  rein  in  each  hand,  and  driving  as  well  as  he 
could,  I  thought.  He  was  driving  all  right.  He  was  driving  with 
tight  reins,  and  he  had  a  rein  in  each  hand.  I  was  looking  at  him 
as  he  was  driving  through  there.  I  was  standing  right  at  the  back 
door.  I  was  watching  him.  There  was  an  accident  occurred 
there.  When  he  went  through  between  these  two  cars  he  had  to 
make  back  to  the  left  again  to  get  onto  the  planking  between  the 
main  track,  and  he  didn't  quite  make  it,  and  the  left  runner  niii 
on  the  end  of  the  planking,  and  the  right  one  struck  square  against 
the  rail  and  tipped  him  square  over.  He  attempted  to  drive  ont<> 
the  planking." 

It  was  shown  by  another  witness  that  the  distance  between  the 
main  and  side  tracks  was  ten  feet  and  two  inches,  and  that  an  ordi- 
nary freight  car  projected  twenty-two  inches  outside  of  the  rails. 
This  would  leave  eight  feet  and  five  inches  between  the  freight 
car  and  the  main  track. 

These  extracts  from  the  testimony  show  that  the  charge  of  the 
court  was  justified  by  the  evidence,  and  that  no  error  was  commit- 
ted by  using  the  language  complained  of.  Nor  do  we  consider 
the  language  of  the  court  embraced  in  the  eighteenth  assignment 
of  error  misleading.  He  stated  the  testimony  correctly  as  to  the 
diflEerent  measurements,  and  if  he  made  an  error  in  stating  the  sum 
total,  it  could  not  operate  to  mislead  the  jury. 

There  is  no  force  in  the  nineteenth  assignment  of  error,  and  it 
is  unnecessary  to  discuss  it.  The  errors  assigned  from  the  second 
to  the  seventh,  inclusive^  relate  to  the  rulings  of  the  court  in  the 
admission  of  testimony.  No  error  was  committed  in  the  rulings 
embraced  in  the  second,  fifth,  sixth,  and  seventh  assignments. 
The  third  and  fourth  demand  attention.  Joseph  S*  Spencer,  a 
witness  called  by  plaintiff,  was  a  passenger  on  the  caboose  car. 
He  had  testified  to  the  position  of  the  cars,  the  opening  between 
them,  the  plaintiff's  care  in  driving  through,  and  this  question  was 
asked  him :  "  Qicestion.  Will  you  state  whether — how  much  siding 
they  had  there  at  that  time  that  they  weren't  using  at  all  P'     Couu- 
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eel  for  defendant  objected  to  this  question  as  incompetent  and  ir- 
relevant   The  court  overruled  the  objection  and  the  witness  an- 
swered :  "  Why,  I  couldn't  say  exactly,  but  then  there  was  quite  con- 
siderable ;  I  mean  this  side  track  that  they  were  on  with  tne  cars." 
Plaintiffs  counsel  then  asked  the  witness :  "  Was  there  any  siding 
that  they  could  have  put  these  cars  on — this  same  siding  ?    Was 
there  room  enough  for  them  to  put  these  cars  upon  without  occu- 
pnng  any  part  of  the  highway  ?"     To  which  the  same  objection 
and  ruling  were  made,  and  the  witness  answered  :  "  There  was." 
The  counsel  for  the  defendant  contends  that  both  of  these  ques- 
tions were  incompetent,  irrelevant,  and  immaterial,  and  his  argu- 
ment in  his  brief  is :  (1)  That  the  witness  was  not  shown  to  have 
any  knowledge  of  railway  tracks,  or  the  working  of  railway  trains 
at  Ptations,  and  was  not  competent  to  testify  as  to  the  condition  of 
any  sidetrack,  nor  as  to  the  safety  or  possibility  of  reaching  an- 
otlier  track  at  that  time,  while  an  express  train  was  approaching 
on  the  main  line,  and  then  nearly  or  quite  due ;  that  the  mere 
existence  of  a  side  track  did  not  warrant  the  conclusion  that  it 
could  be  safely  occupied.     (2)  The  testimony  was  irrelevant  and 
immaterial,  because,  if  the  company  had  a  right  to  use  the  siding 
in  question  as  it  was  used,  then  the  inquiry  bs  to  the  other  tracl^ 
waa  useless,  and  had  no  bearing  on  the  case.     If  it  had  not  that 
right  the  lack  of  other  or  additional  siding  could  not  confer  the 
right,  nor  relieve  the  defendant  from  its  obligations  to  the  public ; 
that  in  either  view  of  the  case  the  testimony  could  only  have 
been  called  out  to  prejudice  the  jury,  and  it  should  have  been  ex- 
cluded. 

With  reference  to  the  first  branch  of  the  argument,  a  reference 
to  the  questions  and  replies  will  show  that  no  inquiry  was  made 
concemmg  any  side  track  except  the  one  occupied  by  the  freight 
train.    As  to  whether  a  side  track  is  fully  occupied  bv  cars  does 
not  require  the  testimonv  of  an  expert.     Any  one  endowed  with 
the  sense  of  sight,  who  is  cognizant  of  the  facts,  is  competent  to 
testify  in  answer  to  the  questions  propounded  to  the  witness  Spen- 
cer.    The  existence  of  a  side  track  at  a  station,  which  apparently 
19  in  condition  for  occupancy,   does   justify  the  inference  that 
it  can  be  safely  occupied.     Aud  the  inference  becomes  stronger 
when  snch  side  track  is  in  actaal  use  as  a  siding ;  and  in  the  ab- 
sence of  any  proof  to  the  contrary  warrants  the  conclusion  that  it 
can  be  safely  occupied.    Whether  such  testimony  was  relevant  in 
this  case  is  a  question  of  more  diflBculty.     If  this  were  a  case  of 
negligence  jper  se^  as  a  violation  of  a  duty  enjoined  by  positive 
law,  flie  testimony  would  have  been  unimportant ;  but  as  tne  neg- 
ligence oomplained  of  consists  in  not  domg  what  ought  to  have 
b^n  done,  under  the  circumstances  of  the  case,  it  was  proper  to 
show  all  the  circumstances  of  the  case ;  and  the  condition  ana  situ- 
ation of  the  side-track,  and  the  position  of  the  cars  thereon,  and 
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whether  it  was  fully  occupied  or  not,  were  facts  which  it  was 
proper  to  place  beiore  the  jury,  so  that  they  could  determine 
whether  the  occupancy  of  and  obstruction  to  the  highway,  as 
claimed,  was,  under  the  circumstances,  reasonable  or  not.  It  was 
not  necessary  for  the  plaintiff  to  make  this  proof  in  order  to  justify 
a  recovery,  if  there  was  testimony  without  it  in  the  case  which 
satisfied  the  jury  of  defendant's  uegligence  in  the  matters  alleged 
in  the  declaration ;  still,  there  was  a  presumption  in  favor  of  de- 
fendant, which  arises  in  every  case  of  alleged  negligence,  that  the 
defendant  had  performed  its  duty,  and  therefore  that  it  woulJ 
have  made  a  wider  opening  at  the  crossing  if  it  had  the  room  to 
do  so ;  and  as  the  burden  of  proving  negligence  was  upoa  the 

Slaintiff,  she  had  the  right  to  rebut  this  presumption  by  the  intro- 
uction  of  the  testimony  of  the  witness,  and  for  this  purpose  the 
testimony  was  relevant. 

The  plaintiff,  after  testifying  to  her  injury,  and  the  nature  and 
extent  tnereof,  and  how  she  was  affected  thereby,  testified  that  she 
was  then  sixty-three  years  of  age,  and  that  prior  to  the  time  she 
was  injured  she  had  cbarge  of  the  work  in  tne  house  herself,  and 
did  it  all  herself.     She  was  then  asked  by  her  counsel :  "  Last  sea- 
son did  you  have  any  threshers  at  your  place?"  and  she  replied: 
*Yes,  sir;   we  had  them."     The  counsel  then  asked  her  how 
many.     This  question  was  objected  to  as  incompetent,  and  error  is 
assigned  upon  the  ruling  of  the  court  permitting  the  question  to 
be  asked.     The  evident  object  of  the  testimony  was  to  place  be- 
fore the  jury  the  physical  condition  and  capability  which  plaintiff 
had  to  perform  manual  labor  previous  to  the  accident,  and  she  was 
permitted  to  testify  that  there  were  fifteen  men  the  first  day,  and 
that  she  did  the  work  the  first  day  alone,  and  the  second  day  she 
had  a  woman  to  help  her ;  that  before  the  accident  she  always  did 
the  cooking  at  home  herself,  and  that  she  was  not  able  to  do  it 
since  she  was  injured.     The  testimony  was  competent.     It  tended 
to  show  the  effect  of  the  injury  upon  her,  and  it  was  a  statement  of 
facts  within  her  knowledge,  and  in  no  sense  expert  testimony,  or 
requiring  professional  skin  to  delineate.     Neither  was  it  so  remote 
in  point  of  time  as  to  be  irrelevant  to  the  point  in  issue ;  tiiat  is, 
the  nature  and  extent  of  her  injury.     The  assignments  of  error 
are  each  overruled,  and  a  judgment  of  affirmance  must  be  en- 
tered. 

The  other  justices  concurred. 

Private  Party  Suffering  Special -Injury  from  Obstruction  of  Street  may 
bring  Suiti — A  private  party  who  suffers  special  iujury  from  the  obetjuction 
of  a  highway  by  trains  at  a  railroad  crossing  is  entitled  to  recover  damages. 
Murray?.  South  Carolina  R.  Co.,  10  Rich.  L.  227;  Dalzell  v.  Indianapolis, 
etc.,  R.  Co.,  82  Ind.45;  Park  «.  Chicago  &  8.  W.  R.  Co.,  43  Iowa,  686; 
Illinois  Central  R.  Co.  v.  White,  18  111.  164;  Tenn.  &  Ala.  R.  Co.  «.  Adams, 
S  Head.  (Tenn.)  596;  Patterson  v,  Detroit,  L.  &  N.  R.  Co.,  ttqtra;  Young  f. 
Detroit,  G.  H.  &  M.  R.  Co.,  wpra. 
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State  op  West  Virginia 

V. 

Chbbafeaee  and  Ohio  E.  B.  Co. 

(24  Wegt  Virginia  BaporU,  809.) 

In  an  indictment  for  obstructiDg  a  public  road  it  is  not  necessary  to  allege^ 
that  the  wrongful  act  was  ^*  knowingly  and  wilfully  done."  It  will  be  suffi- 
cient to  allege  tiiat  the  act  was  done  unlawfully  or  without  lawful  authority. 
And  if  it  allege  that  the  act  was  done  *^ knowingly  and  wilfully,"  these 
words  ''knowingly  and  wilfully"  will  be  treated  as  purplusage. 

The  Chesapeake  &  Ohio  Ry.  Co.  was  indicted  for  obstructing  a  public 
road;  and  the  obstruction  was  shown  to  have  been  caused  by  raising 
the  track  of  the  railway,  at  the  point  where  it  was  crossed  by  the  public 
road.  It  was  competent  and  material  evidence  on  behalf  of  the  defendant  to 
show,  that  at  the  time  said  road  was  obstructed,  the  said  railroad  at  that 
point  was  in  the  possession  of  and  was  run  by  another  railroad  company. 

On  the  trial  of  an  indictment  against  the  Chesapeake  &  Ohio  Ry.  Co. 
for  obstructing  a  public  road  in  a  certain  county  it  became  and  was 
material  to  asKiertain  whether  there  was  any  other  than  the  defendants' 
railroad  within  the  said  county;  it  was  error  in  the  circuit  court  to  state  in 
the  presence  of  the  jury,  that  all  the  witnesses  proved  that  there  was  but 
one  railroad  in  the  said  county  and  that  was  the  railroad  of  the  defendant. 

At  the  March  term,  1883,  of  the  circuit  court  of  Cabell  Countjr 
the  Chesapeake  &  Ohio  Ry.  Co.  was  indicted  for  obstructing  a 
public  road.  The  indictment  was  in  the  words  and  figures  fol- 
lowing : 

"The  Stats  op  West  Virginia,  Cabell  County,  ss.  : 

**  In  the  Circuit  Court  of  said  county. 

*^The  grand  jurors  of  the  State  of  West  Virfifinia  in  and  for  the 
body  of  tlie  county  of  Cabell,  and  now  attending  the  said  conrt^ 
npon  their  oaths  present  that  the  Chesapeake  &  Ohio  Ry.  Co. 
a  corporation,  on  the  1st  day  of  January,  1883,  in  the  county 
aforesaid,  unlawfully,  and  without  lawful  autliority,  did  know- 
ingly and  wilfully  obstruct,  injure  and  destroy  the  public  road 
called  and  known  as  Hull's  road,  at  and  near  where  the  said 
road  intersects  the  James  River  and  Kanawha  turnpike,  below  the 
city  of  Huntington,  in  said  county,  against  the  peace  and  dignity 
of  the  State." 

The  defendant  demurred  to  the  indictment,  but  the  court  over- 
mled  its  demurrer.  It  then  pleaded  "  not  guilty,"  on  which  issue 
was  joined.  Upon  the  trial  of  the  issue  the  jury  found  the  defend- 
ant e;ailtj.  A  motion  was  made  by  the  defendant  to  set  aside  the 
verdict  and  award  it  a  new  trial,  on  the  gi'ound  that  the  verdict 
was  contrary  to  the  law  and  the  evidence,  all  of  which  was  set  out 
in  the  defendant's  bill  of  exceptions,  which  motion  the  court  also 
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overrnled,  to  which  the  defendant  excepted,  as  it  had  also  done  to 
<3ertain  rulings  of  the  court  during  the  trial,  all  of  which  appear  in 
the  defendant's  bill  of  exceptions. 

The  court  assessed  the  defendant's  fine  at  fifty  dollars,  for  which 
and  the  costs  of  the  prosecution  the  court  entered  judgment  against 
the  defendant.  To  this  judgment  the  defendant  obtained  a  writ 
of  error. 

W.  H.  Hogeman  for  plaintiff  in  error. 

Attorney- (jeneral  Watts  for  the  State. 

Woods,  J. — Section  45  of  chapter  14  of  the  Acts  of  the  Legisla- 
ture of  1881,  under  which  the  defendant  was  indicted,  is  an  exact 
reprint  of  section  53  of  chapter  194  of  the  Acts  of  i872-3,  and 
also  of  section  47  of  chapter  43  of  the  Code  of  West  Virginia,  and 
describes  four  different  offences,  each  of  wlwich  is  declared  to  be  a 
misdemeanor:  first,  any  pei'son  who  shall  kill  a  tree  and  leave  it 
standing  within  fifty  feet  of  a  road ;  second,  or  who  shall,  without 
lawful  authority,  knowingly  and  wilfully  break  down  and  destroy, 
injure  or  obstruct  any  bridge,  or  any  bench  or  log  placed  across  a 
stream  for  the  accommodation  of  traveller;  third,  or  who  shall 
destroy,  injure,  deface  or  alter,  any  guide-board,  milestone  or  mile- 
post  ;  and  fourth,  or  who  shall  obstruct  or  injure  any  road,  or  ditch, 
made  for  the  purpose  of  draining  a  road. 

Here  are  four  different  offences,  in  only  one  of  which  the  act  is 
required  to  be  done  "  knowingly  and  wilfully,"  in  order  to  complete 
the  offence.  The  public  is  at  all  times  entitled  to  the  free  and 
unobstructed  use  of  the  public  road,  and  whoever  without  lawful 
authority  places  any  obstruction  therein  which  deprives  the  public 
of  this  right  violates  this  statute,  whether  the  wrongful  act  was 
done  ignorantly  or  knowingly,  accidentally  or  wilfully.  It  was, 
therefore,  unnecessary  to  allege  in  tlie  indictment,  that  the  wrong- 
ful act  of  the  defendant  was  committed  *'  knowingly  and  wilfully." 
It  would  have  been  suflScient  to  allege  that  the  act  was  done  un- 
lawfully, or  without  lawful  authority.  The  words  "knowingly 
and  wilfully"  used  in  the  indictment  may  be  treated  as  surplusage, 
and  then  the  offence  will  be  described  substantially  in  the  words  of 
the  statute.  We  are  of  opinion  that  the  court  did  not  err  in  over- 
ruling the  defendant's  demurrer  to  the  indictment. 

This  construction  of  the  statute  renders  it  unnecessary,  in  this 
case,  to  consider  or  decide  whether  a  corporation  can  be  guilty  of 
an  offence,  where  the  unlawful  act  is  required  to  be  "  knowingly 
and  wilfully"  done.  But  inasmuch  as  the  law  is  now  well  settled, 
that  a  corporation  is  liable  in  civil  proceedings  for  injuries  know- 
ingly and  wilfully  committed  by  its  servants  acting  under  its  au- 
thority, and  is  indictable  for  acts  of  misfeasance,  as  well  as  for  non. 
feasance,  we  apprehend  that  when  a  proper  case  arises,  there  will 
be  but  little  difficulty  in  applying  to  it,  in  criminal  cases,  for  wrong- 
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fal  acts  knowingly  and  wilfully  committed  in  plain  violation  of 
law,  the  same  niTe  as  in  civil  cases. 

Before  the  defendant  could  be  convicted  it  was  incumbent  on 
the  State  to  establish  by  competent  evidence  that  "  Hull's  lane  road" 
mentioned  in  the  indictment  was,  at  the  time  the  same  was  alleged 
to  have  been  obstructed,  a  public  road  ;  that  the  same  had  been  ob- 
structed within  one  year  next  before  the  finding  of  the  indictment ; 
and  that  it  had  been  so  obstructed  by  the  defendant.  Failing  to 
prove  either  of  these  facts,  the  defendant  was  entitled  to  an  acquit- 
tal. It  follows,  therefore,  that  the  defendant  had  the  right  to  intro- 
duce any  competent  evidence,  to  show  that  neither  of  these  facts 
was  -true.  It  had  the  right  to  deny  and  disprove  any  or  all  of 
them.  That  it  had  the  ri^ht  to  prove  that  "Hull's  lane  road"  was 
a  private  and  not  a  public  road ;  that  this  road  had  not  been  so 
obstructed ;  and  that  the  defendant  had  not  obstructed  said  road — 
are  propositions  too  plain  for  argument.  Now  it  is  n6t  easy  to 
perceive  any  better  way  for  the  defendant  to  prove  that  it  did  not 
obstruct  the  road,  than  to  prove  that  some  other  person  had  done 
60.  The  evidence  on  behalf  of  the  State  set  out  in  the  bill  of  ex- 
ceptions shows,  that  the  Hull  lane  road,  where  it  crossed  the  rail- 
road line  west  of  Huntington  in  Cabell  County,  had  at  one  time 
been  in  tolerably  good  condition,  but  that  in  March  of  this  (1883) 
year  the  employees  of  the  railroad  running  west  from  Huntington 
had  raised  the  track  of  the  railway  about  seven  inches  higher  than 
it  formerly  was,  and  had  made  it  almost  impossible  to  cross  the 
railway  with  a  wagon  on  the  Hull  road,  and  that  the  ascent  to  the 
railway  and  the  descent  from  it  was  too  steep  to  cross  it  hauling 
sawlogs,  as  the  log  would  hang  on  the  track  in  crossing  it  and  made 
it  dangerous  in  crossing,  and  that  the  embankment  made  by  the 
company  was  seven  or  eight  feet  high  at  the  plsice  where  the  Hull 
road  crosses  the  railway.  On  cross-examination  of  one  of  the 
State's  witnesses,  the  defendant's  counsel  asked  him,  "who  he 
meant  by  they,  or  the  company,"  to  which  he  replied,  that  "he 
snpposed  it  was  the  Chesapeake  &  Ohio  Ry.  but  he  did  not 
know  of  his  own  knowledije.  The  defendant's  counsel  then  asked 
the  witness,  "  If  the  EHzabethtown,  Lexington  &  Big  Sandy 
R.  B.  did  not  run  the  line  of  railway  from  Huntington  to  the  Big 
Sandy  River?"  The  defendant's  counsel  also  asked  another  wit- 
ness lor  the  State  on  his  cross-examination  the  following  question : 
"  Is  not  the  line  of  railroad  extending  from  Huntington  westward 
to  the  Big  Sandy  River  in  the  possession  of  the  Elizabethtown, 
Lexington  and  Big  Sand}"  R.  R.  Co.,  and  was  it  not  in  the  posses- 
sion of,  and  run  by  said  last-named  company  at  the  time  said  ob- 
struction was  placed  in  Hull  lane  road  in  March  ?" 

The  court  refused  to  permit  the  said  witnesses  to  answer  either 
of  these  questions,  and  this  forms  one  of  the  grounds  of  the  defend- 
ant's bill  of  exceptions.     The  court  then  against  the  protest  of  the 
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defendant's  conneel  asked  one  of  the  same  witnesses  the  following 
questions:  "Do  you  know  of  any  other  railroad  in  Cabell  Oonnty 
except  the  Chesapeake  &  Ohio  Ry  t"  to  which  the  witness 
answered,  *'No."  "Has  Hall's  lane  road  been  worked  and  used 
as  a  public  road?"  to  which  the  witness  answered,  "Yes."  To 
both  of  these  questions  and  answers  the  defendant  by  its  counsel 
again  excepted.  No  other  mention  was  made  by  any  of  the  wit- 
nesses of  the  Chesapeake  &  Ohio  Ry.  Co.,  whereupon  the  court 
stated  in  the  presence  of  the  jury,  "  that  all  the  witnesses  proved 
that  there  was  but  one  railroad  running  through  the  county, 
and  that,  the  Chesapeake  &  Ohio  R.  R."  To  this  remark  of 
the  court  the  defendant  again  excepted.  This  statement  made  by 
the  court  in  the  presence  of  the  jury  was  well  calculated  to  convince 
the  jurors  that  ttie  defendant  was  guilty,  for  if  it  was  true  that  them 
was  no  other  railroad  in  the  county  except  the  defendant's  railroad, 
and  as  the  court  had  prevented  the  defendant  from  proving  that  any 
other  railroad  company  had  possession  of  the  defendant's  railroad, 
there  was  no  escape  from  the  conclusion,  that  in  the  mind  of  the 
court,  at  least,  the  defendant  was  the  party  which  obstructed  the 
road.  Such  a  statement  was  unwarranted  by  the  evidence  in  the 
record,  unless  we  assume  that  the  confessed  iraorance  of  a  witness* 
as  to  a  material  fact,  is  equivalent  to  knowledge  of  the  same  fact, 
for  the  witness  only  stated  that  "  he  supposed  the  Chesapeakct  & 
Ohio  Ry.  did  it,  but  he  didn't  know  of  his  own  knowledge,'* 
and  that  he  did  not  know  of  any  other  railroad  in  Cabell  County 
except  the  Chesapeake  &  Ohio  Ry."  The  statement  indicated 
to  the  jury  the  opinion  of  the  court  as  to  the  weight  of  the 
evidence,  and  was  therefore  on  well-settled  principles  unauthorized, 
for  which  if  there  was  no  other  error  this  Court  would  reverse  the 
judgrnent  of  the  circuit  court.  State  v.  Huret,  11  "W.  Va.  We 
are  at  a  loss  to  understand  upon  what  principle  or  rule  of  law  the 
court  refused  to  permit  the  witnesses  to  answer  the  questions  pro- 
pounded by  the  defendant's  counsel  tending  to  elicit  the  fact  that 
at  the  time  the  alleged  obstruction  was  placed  in  Hull's  lane  road, 
in  the  line  of  railroad  running  west  of  Huntington,  that  portion  of 
railroad  line  in  Cabell  County  extending  westward  from  Hunting- 
ton to  the  Big  Sandy  River  was  in  the  actual  possession  and  use  of 
another  railroad  company.  If  the  defendant  had  made  it  appear 
that  that  portion  of  said  railroad  line,  at  the  time  and  place  when 
and  where  the  obstruction  Was  placed,  was  in  the  actual  and  exclu- 
sive use  of  the  Elizabeth  town,  Lexington  &  Big  Sandy  R.  R. 
Co.,  it  would  tend  to  show  that  the  road  was  obstructed  by 
that  company,  and  not  by  the  defendant.  This  was  a  fact  material 
for  the  defence  of  the  defendant,  and  the  evidence  sought  to  be 
elicited  by  the  defendant's  questions  was  competent  and  material 
in  support  of  that  fact,  and  ought  not  to  have  been  excluded.    We 
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tre  further  of  opinion  that  the  circuit  court  erred  in  refpsing  .to 
permit  the  witness  to  answer  the  defendant's  said  questions. 

As  this  case  must  be  reversed  for  these  errors  it  will  be  unneces- 
sary to  determine  whether  the  conrt  erred  in  the  fonp  of  the  ques- 
tion propounded  by  it  to  ascertain  whether  Hull's  lane  road  was  a 
Enblic  road,  as  it  is  not  probable  the  question  on  a  new  trial  wiH 
e  propounded  in  the  same  form,  for  if  the  form  of  the  question 
was  objectionable  the  objection  can  be  easily  obviated  by  inquiry 
whether  the  road  had  been  worked,  and  if  so,  in  what  manner  and 
by  whom  worked. 

For  the  reasons  before  stated  the  judgment  of  the  circuit  court 
of  Cabell  County  must  be  reversed,  tlie  verdict  set  aside,  and  a  new 
trial  awarded  to  the  defendant. 

ReveiTBcd.    Remanded. 

« 

Indiotments  for  Obstructing  Highways. — An  indictment  will  lie  against  a 
xailroad  corporation  for  obstructing  a  public  highway.  Such  obstruction 
constitutes  a  public  nuisance.  Commonwealth  «.  Old  Colony  &  Fall  Biver 
B.  Co.,  14  Gray,  98;  Commonwealth  v.  Nashua  &  Lowell  R.  Corp.,  2  Gray,  04; 
Commonwealth  o.  Boston  &  Lowell  R.  R.  Co.,  12  Cush.  254;  Pittsburgh,  Va. 
ft  C  B.  Co.  «.  Commonwealth,  10  Am.  &  £ng.  B.  B.  Cas.  821 ;  Commonwealth 
V.  New  York,  N.  H.  &  H.  B.  Co.,  112  Mass.  412;  Northern  Central  B.  Co.  v. 
Commonwealth,  90  Pa.  Bt.  800;  s.  c,  5  Am.  &  Bug.  B.  B.  Cas.  818;  State  of 
New  Jersey  v.  Morris  &  Essex  B.  Co.,  8  Zabr.  860 ;  Louisville  &  N.  B.  Co.  «. 
Btate,  8  Head.  (Teun .)  528;  State  v.  Vermont  Central  B.  Co.,  80  Vt.  108;  Padu- 
cah,  etc.,  B.  Co.  «.  Commonwealth,  10  Am.  &  Eng.  B.  B.  Cas.  818;  Cincin- 
nati Southern  B.  Co.  v.  Commonwealth,  7  Am.  &  Eng.  B.  B.  Cas.  91 ;  But 
see,  eantrOf  State  v.  Presd't.  &  Directors  of  the  Ohio  A  Miss.  B.  Co.,  28  IncL 
362. 


Jaoksok 
Nabhvillb,  Chattanooga  and  St.  Louis  Bt. 

(18  Lea'i  MeporU  {T§nn.),  491.) 

Damages  sustained  in  driving  a  cart  across  the  track  of  a  railroad  at  a 
dangerous  place,  by  the  driver  being  thrown  from  the  cart  by  its  toppling 
motion,  are  not  the  proximate  result  of  an  obstruction  by  the  railroaa  com- 
pany of  the  public  crossing  by  a  standing  train  of  cars,  for  which  an  actios 
will  lie  against  the  company. 

Appeal  in  error  from  the  Criminal  Court  of  Marion  County. 

W.  C.  Donaldson  for  Jackson. 

Foster  V.  Brown  and  W.  D.  Spears  for  Bailroad  Company. 

OooPBB,  J. — The  circuit  judge  sustained  a  demurrer  to  the  dec- 
laration in  this  case,  and  the  Keferees  report  that  his  judgment 
rtiould  be  reversed.    The  defendant  excepts. 

19  A.  &  £.  R.  Cas.— 28 
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The  action  is  brought  to  recover  damages  for  injuries  to- the 
plaintiff's  husband  resulting  in  his  death.  The  declaration  ayers 
that  the  defendant's  branch  road  passes  through  the  town  of  Yio- 
toria,  in  Marion  County,  having  a  depot  on  its  south  side  for  the 
accommodation  of  passengers  and  the  receipt  of  their  baggage 
and  freight;  that  the  business  part  of  the  town  and  the  resi- 
dence 01  plaintifPs  husband  were  on  the  north  side  of  the  rail- 
road ;  that  there  was  only  one  public  crossing  or  way  over  the 
railroad  for  reaching  the  depot  from  the  norui  side,  which  was 
made  and  provided  by  the  defendant  for  the  public  to  travel  on 
and  over;  that  on  the  evening  before  the  injury  to  the  plaintiff's 
husband  resulting  in  his  death,  the  defendant  left  a  ti*ain  of  cars 
standing  on  their  track  across  the  way  aforesaid, '  and,  although 
notified  that  evening  by  the  deceased  that  he  wished  to  cross  tue 
road  the  next  morning,  failed  to  remove  the  same ;  that  on  the 
next  morning  the  plaintiff's  husband  drove  his  cart,  in  which  was 
the  trunk  of  a  traveller  intending  to  take  passage  on  the  defend- 
ant's train  that  morning,  along  the  public  way  across  the  railroad, 
to  carry  the  trunk  to  the  depot ;  that  by  reason  of  the  obstmctioo 
of  the  way  by  the  defendant's  standing  train  plaintiff's  husband  was 
compelled,  in  order  to  reach  the  depot  with  his  cart,  to  cross  the 
railroad  track  where  no  crossing  was  made  or  provided  by  the 
company,  and  where  the  track  was  about  twelve  inches  high  from 
the  ground  to  the  top  of  the  rail,  and  while  so  crossing  he  was,  by 
the  jostling  and  toppling  of  the  cart,  thrown  under  the  wheels  of 
the  cart,  receiving  injuries  from  the  effect  of  which  he  died. 

The  question  raised  by  the  defendant's  demurrer  to  the  declara- 
tion is  whether  the  obstruction  by  the  defendant  of  the  cross-way, 
which  is  charged  to  have  been  "  wilfully,  carelessly,  wrongfully, 
unlawfully,  and  negligently  "  done,  was  the  proximate  cause  of  the 
injury  to  the  plaintiff's  husband  so  as   to  render  the  defendant 
liable  therefor  in  damages.     The  right  of  the  public  to  the  high- 
way crossing  for  the  purpose  of  travel  is  so  far  paramount  to  the 
right  and  convenience  of  the  company  for  any  other  purpose  than 
that  of  tmnsit  by  its  running  trains  that  the  obstruction  as  stated 
in  the  declaration   was  clearlv  negligent  and  unlawful.    State  v. 
Morris,  etc.,  R.  R.  Co.,  25  N.  J.  L.  437.     The  defendant  was 
therefore  liable  in  damages  to  any  person  having  a  right  to  cross 
its  road  at  that  point  who  was  prevented  from  so  doing  by  the 
obstruction.     And  the  only  question  is  whether  the  injury  sned  for 
was  so  far  a  proximate  result  of  the  obstruction  as  to  render  the 
defendant  liable  therefor  because  of  the  obstruction.    The  declara- 
tion does  not  aver  or  state  any  fact  of  negligence  or  wrong  on  the 
part  of  the  defendant  connecting  it  with  the  injury  except  the 
creation  of  the  obstruction  to  the  public  way  by  the  standing  train 
of  cars. 

A  long  series  of  judicial  decisions  has  defined  proximate,  or  im- 


OBSTRUCTIONS — ^PROXIMATE  AND   REMOTE  CAUSE.     436 

mediate  and  direct  damages  to  be  the  ordinary  and  natural  results 
of  the  negligence,  such  as  are  usual  and  might  therefore  have  been 
expected;  and  this  includes  in  the  category  of  remote  damages 
«nch  as  are  the  result  of  an  accidental  or  unusual  combination  of 
circumstances  which  would  not  be  reasonably  anticipated,  and  over 
which  the  negligent  party  has  no  control.  2  Thomp.  Neg.  1083, 
citing  the  authorities.  A  proximate  cause  is  therefore  a  probable 
canse,  and  a  remote  cause  an  improbable  cause.  A  wrong-doer,  in 
other  words,  is  answerable  for  all  the  ordinary  and  natural  con- 
fieqnences  of  his  wrong,  but  no  further.  The  difficulty  is  in  apply- 
ing the  general  rule  to  the  facts  of  a  particular  case. 

It  is  very  clear  that  a. railroad  company  would  not  be  liable  for 
an  injury  to  a  person  who  undertook  to  drive  a  cart  across  its  track 
at  any  other  place  than  a  regular  crossing,  and  was  thrown  from 
the  cart  by  its  jolting  over  the  rails.     The  track  is  the  property  of 
the  railroad  company,  not  intended  to  be  crossed  by  other  vehicles 
except  at  the  ways  provided  for  the  purpose,  and  a  tliird  person  who 
undertook  to  pass  it  elsewhere  would  be  a  mere  trespasser.     Such 
a  person  would  act  at   his  peril,  the  company  being  in  no  way 
responsible  for  any  accident  resulting  from  the  attempt.    The  only 
poesible  ground  to  take  this  case  out  of  the  general  rule  is  that  the 
wrongfufobstruction  of  the  highway  justified  the  plaintiff's  husband 
in  adopting  an  unlawful  and  dangerous  route  to  reach  the  depot, 
and  made  the  defendant  liable  for  the  consequences.     And  this  is 
the  position  assumed  by  counsel,  the  argument   being  that  the 
traveller  has  a  right  to  reach  his  destination,  and  adopt  the  best 
mode  that  seems  open  to  him,  the  question  whether  he  was  jnstified 
in  so  doing  being  one  for  the  jury.     But  it  is  difficult  to  see  how 
because  one  party  has  done  an  unlawful  act,  the  other  party  can  be 
justified  in  doing  an  equally  unlawful  act  at  the  risk  of  the  former. 
And  the  authorities  are  all  in  conflict  with  the  contention.  It  seems 
to  be  well  settled  that  if  a  traveller  is  compelled  to  leave  the 
iighway  by  reason  of  a  defect  therein  rendering  it  impassable,  and 
while  so  off  the  highway,  and  attempting  with  due  care  to  pass 
the  obstacle,  receives  an  injury,  he  cannot  recover  daraages  of  the 
town,  although  he  could  have  done  so  if  the  injury  had  iiappened 
to  him  on  the  highway ;  for  the  negligence  of  the  town  is  to  be 
deemed  a  remote  cause  of  the  injury.     2  Thomp.  Neg.  1092.     It 
was  so  held  when  the  traveller,  going  off  the  highwav  to  shun  an 
ohstmction  not  otherwise  passable,  foundered  in  a  pond.   Tisdalet?. 
Norton,  8  Mete.  388.     And  when,  a  bridge  having  been  washed 
away  and  not  rebuilt,  the  traveller  attempted  to  cross  at  a  ford 
not  in  the  dedicated  highway,  the  river  being  swollen.    Hyde  v. 
Jamaica,  27  Vt.  443,  458.      The  mere  fact  that  a  bridge  is  im- 
passable  will  not  justify  a  traveller  in  attempting   to  ford  the 
stream  nnder  circumstances  of  danger.     Damages  accruing  from 
this  sonrce  are  not  the  proximate  consequences  of  a  failure  to  keep 
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the  bridge  in  repair.  Day  t^.Crofisman,  1  Han,  670 ;  a.  e.^  4  K.  T.» 
122 ;  Jackaon  t;.  Greene  County,  76  K.  C.  282 ;  Famum  ti.  GoDoord, 
2  N.  H.  392. 

The  exception  to  the  report  of  the  Referees  will  be  allowed,  and 
the  jnd^inent  of  the  circuit  court,  suBtaining  the  demurrer  to  the 
declaration,  afSrmed. 


GSAVBS 

V,     . 

NosTEosBN  Paoifio  By.  Oo. 

{Adxanoe  Com,  Montana,     Jcmuari/  '^j  1886.) 

In  the  act  of  the  legislature  of  Montana  entitled  *' An  act  to  provide  for 
the  payment  of  stock  killed  or  injured  bv  railroads,"  the  clause,  ''the  find- 
ings of  such  appraisers  shall  be  taken  and  held  to  be  conclusive  evidence  of 
the  value  and  ownership  of  and  the  injury  to  such  stock,**  prevents  the  rail- 
road company  from  exercising  its  rights  of  appeal  from  the  findings  of  the 
appraisers,  thus  depriving  it  of  the  right  of  trial  by  jury.  Such  a  proviaoa 
is  in  conflict  with  the  constitution  of  the  United  States  and  therefore  invalid. 

Appeal  from  Third  District,  Meagher  County. 
Sanders  &  CuUen  for  appellant. 
George  F.  Cowan  for  respondent 

Galbraith,  J. — This  action  was  originally  brought  in  tlie  jus- 
tice court  of  Meagher  County.    The  pleadings  were  as  follows,  viz. : 

The  complaint,  after  alleging,  in  substance,  that  the  appellant 
is  now,  and  was  at  the  time  of  flie  injury  complained  of,  a  corpora- 
tion organized  under  the  laws  of  the  United  States,  and  the  owner 
of  a  certain  railroad  running  through  the  Territory  of  Montana  and 
a  portion  of  Meagher  County,  in  said  Territory ;  and  that  the  re- 
spondent was  the  owner  of  a  certain  mare  of  the  ralue  of  $160, 
running  in  an  inclosure  adjoining  the  track  and  ground  occupied 
by  the  railroad  of  the  appellant  in  the  county  of  Meagher;  and 
that  on  or  about  the  seventh  day  of  October,  1883,  without  the 
fault  or  neglect  of  the  respondent,  the  said  mare  strayed  upon  the 
ground  occupied  by  the  railroad  of  the  appellant ;  and  that  the 
appellant,  at  the  time  and  place  above  state(^  so  carelessly  and  neg- 
ligently run  its  locomotives  and  cars  that  the  same  ran  over  the 
mare  and  killed  her,  to  the  damage  of  the  respondent  in  the  sum 
of  $160, —  contains  the  following  averment: 

"  That  heretofore,  to  wit,  on  the  twelfth  day  of  October,  1883, 
at  the  said  county  of  Meagher,  and  before  the  bringing  of  thia  ac- 
tion, under  ;and  by  virtue  of  an  act  passed  by  the  l^ifimtare  of  the 
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Territory  of  Montanay  approved  February  28,  1881,  eatiiled  ^  An 
aet  to  proyide  for  the  payment  of  stock  Killed  or  injared  by  rail- 
roads,' and  an  act  amendatory  thereto,  approved  March  2, 1888w 
this  plaintiff  having  made  and  filed  tne  neoessary  affidavita,  ana 
Laving  daly  served  notice  npon  said  defendant,  and  the  necessary 
ap[)TaiserB  having  been  appointed  to  appraise  the  value  of  said  mare, 
wEich  valuation  ¥ras  duly  assessed  ana  returned  by  said  appraisers 
to  said  defendant,  fixing  the  value  of  said  mare  at  the  saia  sum  of 
ODe  hnndred  and  sixty  dollars,  has  complied  with  the  provisions  of 
the  aforesaid  act  and  the  amendment  thereto ;  that  since  the  due 
retnm  of  the  aforesaid  appraisers  more  than  thirty  days  have  elapsed 
before  the  bringing  of  tnis  action,  and  the  said  defendant  has  not 
paid  the  said  sum  of  one  hundred  and  sixty  dollars,  or  any  part  or 
portion  thereof." 

The  answer  was  in  substance  as  follows : 

It  ^^  denies  that  the  respondent  was  the  OYner  of  the  mare,  or 
that  she  was  of  any  ^eater  value  than  eighty  dollars ;  or  that  it 
was  through  the  ueghgence  of  the  appellant  that  she  was  killed,  or 
that  she  strayed  upon  the  railroad  without  the  fault  of  the  respon- 
doDl  It  affirmatively  dleges  that  the  animal  was  killed  through 
the  fault  and  negligence  of  the  respondent,  in  permitting  it  to  de- 
pasture in  a  field  through  whiqh  the  appellant^s  road  runs,  which 
iras  not  fenced  so  as  to  prevent  it  from  straying  upon  the  track, 
and  that  it  was  while  the  appellant  was  caref  ally  operating  its  road, 
and  running  locomotives  and  cars  thereon,  as  it  mi&ht  lawfully  do, 
that  the  animal  strayed  upon  the  track  of  the  appelLtnt,  and  in  con- 
sequence thereof,  and  without  the  fault  or  negligence  of  appellant^ 
was  accidentally  run  over  and  killed." 

The  replication  denied  that  the  animal  was  killed  through  any 
negligence  of  the  respondent.  It  admits  that  the  indosure  was  not 
fenced  at  the  railroad,  and  that  the  animal  strayed  from  such  indo* 
sore  upon  the  track.  It  avers  that  said  mare  was  rightfully  pas- 
tared  there,  and  strayed  npon  the  track  without  any  fault,  omission, 
or  neglect  of  the  respondent,  and  was  killed  and  destroyed  through 
the  want  of  care  and  negligence  of  said  defendant  .  .  .  .  m 
the  operating  and  management  of  its  said  locomotive  and  cars,  and 
that  she  was  of  the  full  value  of  $160,  as  alleged  in  the  complaint. 

Judgment  was  rendered  in  the  justice  court  against  the  appellant 
and  in  favor  of  the  respondent  for  the  sum  claimed  in  tne  com- 
plaint and  the  costs  of  suit.  From  that  judgment  there  was  an 
appeal  to  the  district  court,  which,  upon  motion  of  the  respondent 
for  judgment  on  the  pleadings  for  the  sum  claimed  in  tne  com- 
plaint, rendered  judgment  for  said  sum,  with  costs.  From  this 
judnnent  there  is  this  appeal. 

^e  questions  presented  relate  to  the  validity  of  the  act  of  the 
l^islatnre  mentioned  in  the  complaint.  The  provisions  of  this 
law,  neoesaaiy  to  be  stated,  are  as  follows :  The  first  section  of  this 
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act  makee  railroad  companies  operating  any  railroad  in  the  Tern- 
tory,  liable  for  damages  for  damaging  or  killing  any  domestic  ani- 
mal  by  ronning  its  engines  or  cars  over  or  against  said  animal 
The  second  section  was  amended  so  as  to  read  as  follows : 

^^  If  the  owners  of  the  animal  or  animals  so  killed,  or  his  or  her 
anthorized  agent/  shall  make  affidavit  before  some  officer,  author- 
ized to  administer  oaths,  that  he  or  she  was  the  owner,  or  anthorized 
agent  of  the  owner,  of  the  recorded  brand  found  npon  the  animal 
or  animals  so  damaged  or  killed,  at  the  time  of  sach  Killing  or  dam- 
aging, and  such  person  shall,  within  six  months  after  sucli  killing 
or  damaging,  deliver  such  affidavit  to  the  agent,  or  an  officer  of 
snch  company  or  corporation,  or  shall  make  affidavit  that  the  ani- 
mal damaged  or  killed  aa  aforesaid  had  no  recorded  mark  or  brandy 
and  that  he  or  she  is  the  owner  of  such  animal,  describing  it;  and 
the  corporation  or  conipany  shall  pay  to  such  person  delivering 
such  amdavit,  or  suq}i  amdavit  last  as  aforesaid,  as  follows: 

SCHBDULB. 

Tearlings, Each,  $28  00 

Two  years  old,           .         .         .         .         .         .         .  **        27  00 

Cows,  three  years  old  and  over,     .        .        ,        .  "        80  00 

Bteers  (unbroken),  three  years  old  and  over,     .        .  *'       45  00 

Steers  (work  cattle), **        50  00 

Sheep, •*          3  00 

^'  Milch-cows,  thoroughbred  and  graded  cattle  and  sheep,  shall 
be  paid  for  at  their  cash  valne :  provided,  that  no  railroad  conipany 
shall,  at  any  time,  be  required  to  paymore  than  the  market  value 
of  anjr  animal  killed  or  damaged.  Horses,  mnles,  and  asses  shall 
be  paid  for  at  their  cash  value.  In  all  cases  where  such  raiboad 
company  or  corporation  shall  kill  any  of  the  stock  mentioned  in 
this  act,  and  for  which  no  price  or  sum  is  fixed,  the  owner  or  agent 
of  such  stock  shall,  after  the  filing  of  such  affidavit  of  ownership 
as  aforesaid,  select  some  disinterested  freeholder  of  the  county 
where  such  killing  took  place,  and  shall  notify  snch  company  or 
corporation  of  said  selection;  and  such  company  or  corporation 
shall,  within  three  days  thereafter,  select  some  suitable  person  to 
act  with  the  person  so  selected,  and  the  two  so  selected  shall  select 
a  third,  and  the  three  so  selected  shall,  without  delav,  proceed  to 
appraise  the  value  of  the  stock  so  killed,  a  majority  of  which  three 
appraisers  shall  be  sufficient  to  determine  the  same,  and  shall  cer- 
tify, under  oath,  such  appraisement  to  an  agent  of  such  com  pan v 
or  corporation.  In  case  such  railroad  company  or  corporation  shafl 
refuse  or  neglect  to  appoint  such  appraiser,  it  shall  be  the  duty  of 
the  justice  of  the  peace  nearest  to  the  place  in  the  county  where 
the  stock  is  so  killed  to  select  one  disinterested  person  as  appraiser, 
and  to  administer  to  him  an  oath  to  honestly  appraise  the  value  of 
such  stock,  which  appraiser  shall,  without  delay,  proceed  to  act  in 
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ooDJonction  with  the  person  selected  by  the  owner,  and  they  shall 
at  once  proceed  as  hereinbefore  provided  for  them  as  appraisers; 
and  such  railroad  or  corporation  shall,  within  thirty  days  after  the 
receipt  of  certificate,  pay  to  the  owners  of  such  stock  so  killed,  or 
hifi  or  her  agent,  the  amount  of  such  appraisement,  together  with 
all  tbe  costs,  as  aforesaid ;  and  in  all  cases  where  the  value  of  such 
stock  18  established  by  this  act,  snch  company  or  corporation  shall 

£j  for  such  stock  "vvathin  thirty  da^s  after  the  delivery  of  the  aflS- 
vit  of  ownership  of  stock,  as  hereinbefore  provided ;  and  if  said 
company  or  corporation  shall  fail  to  pay  for  said  stock  within  the 
time  as  hereinbefore  provided,  the  owner  of  such  stock  may  com- 
mence proceeding  in  any  court  of  competent  jurisdiction  for  the 
amount  found  to  be  due  and  owing  for  such  injured  or  killed  stock ; 
and  the  findings  of  such  appraisers  shall  be  taken  and  held  to  be 
conclusive  evidence  of  the  value  and  ownership  of  and  the  injury 
to  such  stock ;  and  the  court  shall  add  and  tax  as  costs  in  the  action 
the  costs  of  the  proceedings  upon  the  appraisement  hereinbefore 
apecified." 

It  will  be  observed  that  the  animal  alleged  to  be  killed  in  this 
case  did  not  belong  to  any  of  the  classes  set  forth  in  the  above 
schedule.    Also,  that  the  pleadings  show  that  before  the  com- 
mencement of  the  action  the  respondent  had  complied  with  the 
provisions  of  the  above  law  relative  to  the  appointment  of  apprais- 
ers, and  that  said  appraisers  had  assessed  the  value  of  the  animal 
allied  to  be  killed,  and  fixed  the  value  thereof  at  $160.     The  sec- 
tion of  the  law  under  which  the  appraisers  were  appointed,  pro- 
vides that  ^^  the  findings  of  such  appraisers  shall  be  taken  and  held 
to  be  conclusive  evidence  of  the  value  and  ownership  of  and  the 
injurv  to  such  stock."   .The  court,  in  rendering  judgment  upon 
the  pleadings,  must  have  done  so  in  pursuance  of  this  law,  for  the 
value  of  the  animal  alleged  in  the  complaint  wajB  denied  in  the  an- 
swer.   This  law  prevents  the  railroad  company  f  i*om  exercising  its 
light  of  appeal  from  the  findings  of  the  appraisers,  thus  depriving 
it  of  the  right  of  trial  by  jury.     This  provision  of  the  law  m  rela- 
tion to  the  appointment  oi  appraisers  is  not  in  accordance  with  the 
constitution  and  laws  of  the  United  States,  and  is  therefore  invalid. 
Their  act,  therefore,  in  fixing  the  value  of  the  animal  killed  was 
unauthorized.     That  the  law  is  invalid  in  this  respect  is  virtually 
admitted  in  the  amiment  for  the  respondent.     This  is  sufficient 
for  tbe  disposal  ox  this  case,  and  renders  unnecessary  the  consid- 
eration of  the  other  question  presented,  viz.,  "  the  making  of  rail- 
road companies  liable  for  stock  they  may  kill,  irrespective  of  neg 
ligence." 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  a  new  trial. 
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HxNdON. 

(89  Arhinmu  BtporU^  418.) 

When  ikoek  »  kiltod  or  is jand  by  beaiff  ran  oTer  bj  a  TsUnNid  tnin  or 
•Bgine,  tlM  statutory  presumption  is  that  toe  inlury  results  from  tbe  wsot  of 
due  care  and  skill  or  ailigence  oa  the  part  of  the  company's  agents  or  em- 
ployees; but  this  presumption  may  be  rebutted  by  proof  that  the  compsoy 
«d  exercise  due  care  anct  skill  or  diligence  to  prevent  the  injury.  A  nil- 
load  company  owes  no  duty  to  the  owner  of  slock  which  strays  upon  iu 
track,  etcept  to  use  ordinary  or  ressonable  care  at  thedme,  to  aroid  injariog 
them. 

Tbe  Circuit  Court  has  no  power  to  determine  the  facts  of  a  case  and  direct 
the  terdict  for  either  party,  even  though  if  returned  for  the  opposite  psr^ 
it  would  set  it  aside  as  against  cTidence.  The  only  remedy  in  such  cases  is 
to  promptly  set  aside  yerdicts  that  are  unwarrranted  by  endenoe. 

Appbal  from  Pope  Circuit  Court. 
Clark  &  Williams  for  appellant. 

SiOTH,  J. — ^This  was  an  action  against  a  railway  oompany  fot 
damage  to  live-stock  by  the  negligent  operation  of  one  of  its  trains. 
The  plaintifi's  witness  proved  tbe  killing  and  wounding  of  the  ani- 
mals,  but  not  the  circnmstances  thereof. 

Under  the  act  of  Febraary  8, 1875,  this  made  9l  prima  faoie  casa 
that  the  iniuries  were  caused  by  the  train  and  devolved  npon  the 
company  tne  bnrden  of  showing  affirmatively  that  reasonable  care 
bad  been  exercised.  L.  R.  &  Ft.  S.  Ry.tr.  Payne,  33  Ark.  816; 
H.  &  L.  R  E.  R.  Co.  V.  Jones,  86  lb.  87;  St.  L.,  I.  M.  &  8.  By. 
Co.  V.  Vincent,  86  lb.  451. 

The  company,  to  rebut  the  presumption  of  n^ligenoe,  proved 
that  the  accident  happened  on  a  dark  and  foggy  night,  when  it  waa 
impossible  to  distinguish  stock  except  at  a  very  short  distance  from 
the  engine.  The  train,  composed  of  nineteen  heavily  freighted 
cars  with  a  caboose  and  coach,  was  proceeding  on  its  way  down  a 
descendinggrade  at  its  regular  speed  of  foni*teen  to  seventeen  miles 
an  hour,  xlie  locomotive  was  furnished  with  a  bright  headlight 
and  all  hands  were,  as  it  seems,  at  their  posts  and  on  the  alert.  The 
stock  appeared  on  tbe  side  of  the  track,  about  thirty  feet  from  the 
engine.  The  engineer  instantly  whistled  down  brakes,  reversed 
his  engine,  giving  it  steam,  and  sanded  the  track.  The  brakemen 
sprang  to  the  brakes  and  screwed  them  down.  Bnt  snch  was  the 
momentum  acquired  by  the  train,  on  the  down  grade,  that  it  was 
found  impossible  to  stop  it  before  it  had  struck  the  horses,  whose 
escape  was  prevented  by  a  culvert.     The  engineer  and  conductor 
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both  testified  that  everything  that  was  possible  was  done  to  avert 
tbe  aocident  after  the  stock  were  diaoovered  near  the  track,  and 
tliat  DO  hnman  power  could  have  stopped  the  train  sooner. 

Tliis  being  all  the  evidence,  tiie  plaintifi  asked  the  court  to  give 
the  following  instructions  to  the  jurj : 

1.  If  the  jury  find  from  the  evidence  that  the  plaintiff  was  the 
owner  of  the  stock  mentioned  in  the  complaint,  and  that  it  was 
lulled  or  injured  by  the  defendant  company  by  being  run  over  or 
ji^nst  by  defendant's  engine  or  cars,  the  presumption  is  that  the 
killing  or  wounding  resulted  from  the  want  of  due  care  and  skill, 
or  diligence,  on  the  part  of  the  defendant's  agents  or  employees ; 
bat  this  presumption  may  be  i*ebutted  by  proof  that  the  defendant 
did  exercise  due  care  and  skill,  or  diligence,  to  prevent  the  killing 
and  injury. 

2.  It  the  jury  find  from  the  evidence  that  the  plaintiff  was  the 
owner  of  the  stock  mentioned  in  the  complaint,  and  that  a  part  of 
ttid  stock  was  killed  and  a  part  of  it  was  wounded  by  the  negligence 
or  carelessness  of  the  agents  and  employees  of  the  defendant  com- 

Siy,  or  that  such  injury  resulted  from  a  failure  on  the  part  of 
endant's  agents  or  employees  to  exercise  due  care  and  diligence, 
they  will  find forthe  plaintiff  and  assess  his  damages  at  whatever 
Aim  he  may  have  actually  sustained,  as  shown  by  the  proof,  not 
exceeding  the  sum  of  $155. 

8.  The  distance  the  train  was  run  after  the  stock  was  discovered 
on  the  track,  before  it  stopped,  is  immaterial ;  only  it  is  a  circum- 
stance to  be  considered  in  connection  with  all  the  other  proof,  in 
the  sense  whether  proper  exertion,  care,  and  diligence  were  used 
to  stop  the  same,  and  it  was  the  duty  of  the  engineer  and  train- 
men to  be  at  their  proper  stations  and  to  check  the  train  and  avoid 
the  injury,  if  it  could  have  been  done  by  the  exercise  of  due  care 
and  sldll,  or  diligence,  on  the  part  of  defendant's  a^nts  or  em- 
plovees,  or  some  of  those  in  charge  of  the  train ;  but  if  the  injury 
eould  not  have  been  avoided  bv  Sue  care  and  skill,  or  diligence, 
by  the  train-men,  after  the  stock  was  discovered,  the  jury  win  find 
for  the  defendant. 

To  these  instructions  the  defendant  objected,  because  there  was 
no  evidence  on  which  to  base  them,  and  because  they  were  ab- 
stract and  misleading.  The  objections  were  overruled  and  the  in- 
structions were  given. 

The  conrt  then  gave  the  second  of  the  following  instructions  for 
the  defendant,  and  refused  the  first,  to  wit : 

1.  The  issue  to  be  tried  in  this  case  is  not  whether  the  train  was 
or  could  be  stopped  within  any  given  distance,  but  whether  the 
company's  agents,  upon  and  in  control  of  the  train,  made  such 
efforts,  resorted  to  such  means,  and  exercised  such  care  and  skill  to 
stop  the  train  and  avoid  the  injury,  as  the  law  requires.  And  the 
law  does  not  require  superhuman  foresight  or  wisdom,  but  only 
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such  efforts  to  be  pnt  forth  in  good  faith,  and  snch  care  and  caa- 
tion  and  skill  as  is  ordinarily  exercised  bj  prudent  men  in  the 
management  of  their  own  concerns.  If  the  agents  did  this,  and 
yet  failed  to  stop  the  train  and  avoid  the  injury,  then  the  injury 
was  an  unavoidable  accident,  and  the  company  is  no  more  hable 
by  reason  of  their  failure  to  avoid  the  injury  than  it  would  be  if 
they  had  succeeded.  And  the  court  is  of  the  opinion  that  the 
evidence  in  this  case  completely  and  conclusively  shows  that  the 
company's  agents  did  make  every  possible  effort  to  stop  the  train 
withm  their  power,  and  did  resort  to  every  means  available  to 
them,  under  the  circumstances,  to  avoid  the  injury.  That  they  did 
BO  use  every  precaution,  care,  and  skill  which  was  possible  or  prac- 
ticable the  evidence  seems  to  leave  no  uncertainty  or  doubt  and 
is  in  no  manner  conflicting.  The  court  therefore  directs  the  jury 
to  bring  in  a  verdict  for  the  defendant 

2.  That  the  issue  in  this  case  is  not  whether  the  train  could  be 
stopped  within  any  given  distance,  but  whether  the  company's 
agents  on  and  in  control  of  the  train,  made  such  efforts,  resorted 
to  such  means,  and  exercised  such  care  and  skill  to  stop  the  train 
and  avoid  the  injury  as  the  law  requires;  and  if  they  did,  with 
honest  purpose,  make  such  efforts,  and  do  all  they  could  to  avoid 
the  injury,  then  the  company  is  no  more  liable,  because  they  failed 
to  succeeo,  than  they  would  if  they  had  succeeded.  And  the  law 
does  not  require  superhuman  foresight  or  wisdom,  but  only  such 
care,  prudence,  and  foresight  as  men  of  ordinary  prudence  use  in 
the  management  of  their  own  concerns.  If  the  jury,  therefore, 
find  from  the  evidence  that  the  company's  agents  on  the  train  did 
make  all  such  reasonable  efforts  to  stop  the  train  and  avoid  the  in- 
jury, then  the  injury  was  an  unavoidable  accident,  and  the  jury  will 
find  for  defendant. 

The  jury  found  for  the  plaintiff,  and  assessed  his  damages  at 
$155. 

The  court  overruled  a  motion  for  a  new  trial,  which  contained 
the  following  causes : 

1.  Because  the  verdict  is  contrary  to  evidence. 

2.  Because  the  verdict  is  contrary  to  law  and  instructions  of  ti)e 
court. 

3.  Because  the  court  erred  in  giving  the  first  and  second  instruc- 
tions prayed  for  by  the  plaintiff. 

4.  Because  the  court  erred  in  refusing  to  give  to  the  jury  the 
first  instruction  prayed  for  by  defendant. 

We  approve  the  charge  of  the  court  and  its  refusal  to  charge  as 
rea nested  by  the  defendant.  No  doubt  it  is  a  defect  in  our  judi- 
cial system  that  the  trial  court  is  unable  to  direct  a  verdict  for 
either  party,  where,  if  retunied  for  the  opposite  party,  it  should 
be  set  aside  as  against  the  evidence.  Sucn  a  practice  saves  time, 
trouble,  and  expense,  besides  conducing  to  a  uniform  administrdr 
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tion  of  ibe  law.  And  thifi  practice  was,  to  some  extent,  recog- 
nized and  commended  in  Martin  v.  Webb,  5  Ark.  72,  and  Hill  v. 
Backer,  14  lb.  706.  But  every  such  exercise  of  power  involves 
the  determination  of  a  fact  or  facts.  Thus  in  this  case  a  direction 
to  find  for  the  defendant  would  have  withdrawn  from  the  consid- 
eration of  the  jury  the  question  whether  the  company  had  used  due 
care  in  the  running  of  its  trains.  This  was  a  question  of  fact, 
and  our  Constitution  forbids  judges  to  charge  juries  with  regard 
to  matters  of  fact. 

The  only  remedy  is  for  Circuit  Courts  to  set  aside  promptly 
verdicts  tluit  are  unwarranted  by  evidence.  And  this  is  what 
should  have  been  done  in  the  present  case.  The  verdict  is  con- 
trary both  to  the  evidence  and  instructions  of  the  court.  The 
accident  was  apparently  unavoidable.  A  railroad  company  owes 
no  duty  to  the  owner  of  stock  which  has  strayed  upon  its  track, 
except  to  use  ordinary  or  reasonable  care  at  the  time  to  avoid  in- 
jorv  to  it. 

Iceveraed  and  remanded  for  a  new  trial 

^  Presumption  of  Negligence. — As  to  whether  there  is  or  is  not  a  presump* 
tion  of  negligence  when  cattle  are  injured  by  a  railroad  train,  see  Wilson 
9.  Norfolk  &  Southern  Railroad  Co.,  and  note,  ii\fra. 


LiTTLB  Book  Aim  Fobt.  Sutth  St.  do. 

V. 

Jones. 

(41  Arkansas  Beports^  157.) 

^  A  railroad  company  is  not  liable,  under  our  statute,  for  unavoidable  ac- 
cidents in  regard  to  stock,  but  the  killing  of  stock  by  its  train  being  proved, 
B^ligence  is  presumed  against  the  company  until  disproved. 

Appeal  from  Sebastian  Circuit  Court. 
Clark  &  Williame  for  appellant. 
Cohn  &  Cohn  for  appeuee. 

SioTH,  J. — ^This  action  was  bronght  to  recover  damages  for  the 
negligent  killing  of  a  horse  by  railwav  train.  The  verdict  was  for 
the  plaintiff,  and  the  circait  conrt  refused  to  disturb  it  for  alleged 
miBdirection  of  the  jury  and  insufficiency  of  the  evidence. 

The  plaintiff  proved  that  the  animal  had  escaped  from  his  in- 
elosare  at  night  and  was  found  next  morning  dead  and  mangled^ 
near  the  railroad  track ;  and  after  proof  of  its  value,  rested. 

The  defendant  then  proved  that  the  train  left  Foi*t  Smith  at 
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4.15  A.U. ;  that  the  niriit  was  dark  and  foggy,  but  the  ebgiiie  had 
ar  bright  head^light,  which  lighted  up  the  traek  aoffieiently  for  the 
engineer  to  see  an  objeet  of  the  size  of  a  man's  body  Ijinff  across 
the  traek  for  the  distance  of  one  hundred  yards  ahead;  that  the  traio 
was  mnnin^  twelve  or  fifteen  miles  an  nonr  and  eonld  have  been 
stopped  within  the  distance  of  one  hundred  feet;  that  the  horse 
was  in  a  stock-gap,  three  or  three  and  a  half  feet  deep,  jnst  oatside 
of  the  corporate  limits  of  Fort  Smith,  and  when  the  engineer  fii*sl 
discovered  him  the  engine  was  not  more  than  sixty  or  eighty  feet 
from  the  gap ;  that  he  instantly  whistled  down  brakes  and  reversed 
his  engine,  but  the  train  strucK  the  horse  and  carried  his  body  one 
hundred  yards  below,  and  that  it  was  impossible  to  stop  the  tnun, 
after  the  horse  was  seen,  in  time  to  avoid  the  injnry. 

The  presiding  judge  signed  a  bill  of  exceptions,  certifying  thaA 
the  foreffoinff  testimony  was  produced  at  the  trial,  but  refused  to 
esrtify  wat  tlie  engineer  had  stated  in  his  evidence  ^^  that  he  ke||i 
a  watch-out  ahead  from  the  time  the  train  left  the  station  until 
the  locomotive  strnck  the  horse."  Thereupon  the  defendant  pro- 
cured the  signatures  of  by-standers  attesting  the  truth  of  the  ex- 
ceptions as  prepared  by  its  counsel,  as  provided  by  Sec.  4698  of 
Oantt's  Digest,  and  the  same  was  filed  as  part  of  the  record ;  but 
the  truth  thereof  was  maintained  and  controverted  by  affidavits 
and  counter-affidavits. 

The  court,  at  tile  instance  of  plaintiff,  gave  the  jury  the  follow* 
ing  directions,  to  which  an  exception  in  gross  was  reserved : 

1.  The  killing  of  stock  on  any  railroad  track  in  this  State  shall 
he  jnnmaj^acie  evidence  that  it  was  done  by  the  train,  and  the  onrsa 
to  prove  the  reverse  will  be  on  the  railroad  company. 

2.  If  you  fiud  that  the  horse  in  question  was  killed  by  the  train, 
the  presumption  is  that  it  resulted  from  a  want  of  due  care  on  the 
part  of  defendant,  and  that  it  is  such  a  killing  as  would  entitle  the 
plaintiff  to  damages  equal  to  the  value  of  the  horse  at  the  time  it 
was  killed. 

3.  A  railroad  company  is  not  liable  for  an  unavoidable  accident, 
even  under  our  statute,  in  relation  to  stock.  If  with  every  rea- 
sonable precaution,  proper  look-out,  and  proper  speed  and  proper 
attention,  an  unavoidable  damage  ensue,  the  company  which  lias 
by  law  the  riglit,  under  such  precaution,  to  run  its  trains,  is  not 
responsible..  The  presumption  is  against  the  road,  and  the  proof, 
under  our  law,  must  be  made  that  there  was  no  negligence  or  want 
of  ordinary  care. 

The  defendant  moved  the  two  following  instructions,  which  were 
given : 

1st.  That  if  the  jury  find  from  the  evidence  that  the  plaintiff's 
horse  was  in  a  stock-gap  when  the  defendant's  locomotive  struck 
hini ;  that  it  was  a  dark  night  and  a  part  only  of  the  animal  ap- 
peared above  the  surface  of  the  road,  but  so  that  he  could  not  have 
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been  seen  or  discovered  by  the  engineer  on  the  locomotive  nntil  it 
was  impossible  to  stop  the  train  in  time  to  prevent  the  killing  of 
the  horse,  and  that  the  stock-gap  was  properly  constracted,  as 
stock-ffaps  osnally  are,  and  eveir  effort  was  made  to  stop  the  train 
after  tne  animal  was  first  seen  m  the  gap,  they  should  find  for  the 
defendant 

2d.  That  to  entitle  the  plaintiff  to  recover,  it  must  appear  to  the 
satisfaction  of  the  jury  from  the  proof  that  the  killing  of  the  plain- 
tiff's horse  was  occasioned  by,  or  was  the  result  of,  the  neglect  or 
unskilfnlness  of  the  defendant's  agents  or  employees,  or  of  a  defect 
or  improper  construction  of  the  stock-gap. 

The  defendant  has  no  cause  to  complain  of  the  charge  of  the 
court.  It  fairly  presented  the  law  of  the  case.  And  as  to  the  evi- 
dence, giving  the  defendant  the  benefit  of  thestatement  in  the  second 
bill  of  exceptions — that  the  engineer  was  on  the  look-out — there 
yet  remained  some  small  discrepancies  in  the  engineer's  story 
whidi  might  fairly  have  discredited  him  with  the  jury.  Thus,  if 
the  head-fight  illumined  the  track  for  one  hundred  yards  ahead 
and  the  engineer  was  watching  out,  why  should  he  have  failed  to 
see  the  horse  sooner?  True  he  swears  that  it  was  impossible  to  do 
so  on  account  of  the  darkness;  But  that  was  a  question  for  the 
jury,  and  they  might  well  have  found  that  there  was  no  such  im- 
possibility. It  was  proved  that  the  track  was  straight  for  two  or 
three  hundred  yards  before  coming  to  the  sto(;k-gap. 

In  L.  R.  &  Ft.  Smith  Ey.  v.  Finley,  37  Ark.  563,  this  court 
held  that,  although  stock  be  wrongfully  on  the  track,  yet  the  en- 
gineer must  use  ordinary  care  and  diligence  to  discover  it  and  avoid 
injury  to  it;  else  the  company  will  be  liable.     And  in  L.  R.  &  Ft. 

Smith  Ry.  v.  Holland,  40  Ark. ,  we  defined  ordinary  care  in 

this  class  of  cases  to  mean  practically  that  the  company's  servants 
must  use  all  reasonable  means  to  avert  injury  after  the  animal  is 
seen,  or  might  have  been  seen,  on  or  near  the  track. 

Affaiu,  the  testimony  was  that  the  train  might  have  been  stopped 
within  one  hundred  feet,  and  although  the  conductor  testifies  that 
the  brakes  were  promptly  applied  in  response  to  the  alarm  whistle, 
yet  the  train  actually  ran  one  hundred  and  twenty  yards  before  it 
was  stopped. 

The  burden  was  upon  the  defendant  to  show  by  a  fair  prepon- 
derance of  evidence  that  it  exercised  due  caution  in  the  premises, 
and  we  do  not  interfere  with  verdicts  where  the  law  has  been 
properly  charged,  unless  the  jury  has  disregarded  either  the  law  or 
the  evidence. 

Affirmed. 

Presumption  of  Negligeneei — As  to  whether  or  not  any  presumption  of 
negligence  on  the  part  of  the  railroad  company  arises  from  the  mere  fact  of 
cattle  being  killed,  see  Wilson  v,  Korf<llk  &  Southern  B.  Co.,  and  note,  i/t/ra. 
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St.  Louib,  Ibon  MouirrAiN  asd  SorrHSBN  R.  B.  Oo. 

Hagan. 

(42  Arhafuas  BeparU^  122.) 

When  stock  is  killed  by  a  railroad  train,  negligence  is  presumed  against 
the  company  until  excused  or  disproved. 

The  fact  that  stock  is  found  near  a  railroad,  wounded,  creates  no  presump- 
tion that  the  injury  was  done  by  the  railroad  train,  as  in  cases  of  kiliiog  or 
mortally  wounding  stock ;  but  when  it  is  proved  that  the  injury  was  done  by 
the  train,  then  the  same  presumption  of  negligence  arises  against  the  com- 
pany as  in  cases  of  killing. 

When  Junes  give  excessive  damages  against  a  railroad  company  for  killing 
stock,  the  court  should  compel  the  plaintiff  to  enter  a  remittitur  or  submit  to 
A  new  trial.  . 

Appeal  from  Pulaski  Circuit  Court 

Dodge  &  Johnson  for  appellants. 

Oeorge  L.  Basham  and  Clark  &  Williams  for  appellee. 

Smith,  J. — Hagan  obtained  a  judgment  a^inst  the  railway  com- 
pany for  $391  damages  on  account  of  the  killing  by  its  trains  of 
one  mule,  one  ox,  two  sheep,  and  the  wounding  of  a  mai^  and  cow. 
Of  its  liability  for  the  value  of  the  ox  and  sheep,  no  question  is 
made.  They  were  killed  on  the  railroad  track.  The  burden  un- 
der the  statute  was  upon  the  company  to  show  dne  care  in  the 
operation  of  its  trains.  And,  since  no  attempt  was  made  to  do  this, 
tiieprima  facie  case  l)ecame  conclusive. 

Tlie  mule  was  killed  in  daylight  by  a  passenger  train.  But  the 
defendant  claimed  that  it  was  unavoidable.  The  track  was  straight 
for  a  considerable  distance  at  tlie  place  where  the  accident  occurred; 
the  surrounding  country  was  level  and  clear  of  bushes  or  other  ob- 
struction to  the  view.  The  locomotive  engineer  swore  that  he  saw 
the  animal  one  hundred  and  fifty  yards  ahead.  It  was  not  then 
upon  the  track,  but  was  approaching  the  track.  The  alarm  whistle 
was  not  sounded  until  the  mule  got  upon  the  track,  nor  was  any 
effort  made  to  stop  or  check  the  speed  of  the  train,  altliongh  the 
engineer  had  atmospheric  brakes  at  his  command.  The  excuse  for 
this  is,  that,  after  the  mule  came  upon  the  track,  the  distance  was 
too  short  to  bring  the  train  to  a  full  stop  before  striking  the  ob- 
ject ;  and  to  lessen  the  velocity  of  the  train  would  have  endangered 
the  safety  of  passengers  by  increasing  the  liabilitv  of  tlie  cars  to 
leave  the  track  when  the  inevitable  collision  shoulo  take  place. 

We  can  understand  that  live  stock  may  spring  upon  the  track  so 
near  ahead  of  a  rapidly  advancing  engine  that  it  would  be  useless 
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and  might  be  dangerous,  to  check  np.  Under  such  circumstanceB, 
all  the  momentum  which  the  train  has  acquired  is  needed  to  brush 
aside  the  obstacle  with  as  little  recoil  as  possible.  But  the  jury 
might  fairly  have  inferred,  from  the  engineer's  own  version  of  the 
matter,  that  proper  caution  had  not  been  used.  Althoagh  he  saw 
the  male  approaching  the  track,  he  did  not  whistle  until  it  was 
actually  upon  the  track,  nor  put  forth  any  effort  to  slacken  speed 
and  set  his  train  under  control.  This  branch  of  the  case  thus  falls 
within  the  rule  laid  down  in  L.  R.  &  Ft.  Smith  By.  Co.  v,  Jones, 
41  Ark.  157. 

The  same  considerations  dispose  of  the  injury  to  the  cow,  which 
was  in  fact  struck  by  the  same  freight  train  that  killed  the  ox.  It 
was  in  daylight,  and  the  engineer  could  have  seen  the  cattle  for  a 

Jnarter  of  a  mile.     The  engineer  blew  his  whistle  and  slackened 
le  train,  but  did  not  stop.     The  cattle  were  running  along  the 
trade,  and  there  was  a  trestle  immediately  in  front  of  them.     The 

{'ary  might  well  have  concluded  that  they  might  have  been  saved 
^j  the  exercise  of  due  care. 

No  witness  saw  the  mare  struck  by  the  train,  but  she  was  found 
in  a  thicket  near  the  railroad  with  her  nose  broken,  her  legs  badly 
cut  ap,  and  her  shoulder  presenting  the  appearance  of  a  car  wheel 
having  passed  over  it.  She  was  down  and  could  not  get  up,  and 
the  plaintiff  abandoned  her  to  the  defendant's  section  boss,  who 
took  charge  of  her.  A  witness  tracked  her  back  to  the  railroad, 
and  found  horse  hair,  blood  and  other  signs  indicating  that  she  had 
be^n  thrown  from  the  track.  There  is  no  explanatory  testimony 
to  rebut  the  statutory  presumption  of  negligence,  but  it  is  contended 
thatnosnch  presumption  arises  unless  the  animal  be  killed  outright 
or  mortally  wounded. 

Our  previous  decisions  have  made  no  distinction  in  this  respect 
between  the  killing  and  wounding  of  an  animal.  L.  E.  &  Ft.  8. 
By.  Co.  V.  Payne,  33  Ark.  816;  Same  v.  Trotter,  37  lb.  593; 
Same  v.  Henson,  39  lb.  413. 

.  And  the  act  of  February  3, 1875,  makes  none,  except  that  its 
eighth  section  declares  the  killing  of  stock  on  the  track  prima 
facie  evidence  that  it  was  done  by  a  tmin.  When  an  animal  is 
found  wounded  in  the  vicinity  of  a  railroad,  there  must  be  evidence 
to  connect  its  injury  with  the  operation  of  the  trains.  But  when 
the  jury  are  satisfied  that  the  injuries,  from  their  nature  and  ap- 
pearance, were  inflicted  by  a  passing  train,  the  presumption  of 
negligence  attaches  equally,  whether  those  injuries  be  mortal  or 
otfaerw^ise. 

One  ground  of  the  motion  for  a  new  trial  was,  that  the  damages 
were  excessive.  Juries  are  prone  to  be  somewhat  liberal  in  this 
daas  of  cases.  But  it  is  a  matter  with  which  we  cannot  well  in- 
terfere, when  the  evidence  in  any  view  of  the  case  warrants  their 

The  only  remedy  for  this  evil  is,  that  the  circuit 
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4X>art8  fihoald  in  sach  eases  compel  the  plaintiff  to  enter  a  femhtitar 
or  Bubmit  to  another  trial 
'    AfSrmed. 

Presumption  of  Negligence. — Whether  or  not  a.preeumptionof  n^Iigenoe 
arisefl  from  the  mere  fact  of  the  killing  of  an  animal  by  a  railroed  train,  see 
Wilson  e.  Norfolk  A  Southern  R  Co.,^^ 


Bbentnbb 
V. 

Ohioago,  M.  and  St.  P.  By.  Ck>. 

(Advance  C<ue,  Iwa.     April  22,  1885.) 

The  notice  and  affidavit  of  the  killing  of  stock  by  a  railroad  company  may 
be  served  on  an  officer  or  agent  of  the  corporation  by  simply  delivenng  then 
to  such  officer  or  agent,  without  reading  them. 

An  instruction,  in  an  action  to  recover  damages  for  cattle  killed  by  a  rail* 
road  company,  that,  if  the  company  neglected  to  build  and  maintain  fences 
sufficient  to  keep  stock  off  its  nght  of  way  under  all  ordinary  circumstances, 
it  was  liable  for  all  injury  to  stock  occasioned  by  such  negligence,  is  erro- 
neous, as  it  holds  the  company  liable  whether  the  stock  were  at  the  time 
running  at  large  or  not. 

The  burden  of  proof  is  on  the  railroad  company  to  establish  the  building 
of  a  good  and  sufficient  fence,  as  the  statute  makes  the  proof  of  the  fact  of 
killing  of  cattle  on  the  track  prima  fade  evidence  of  negligence  on  the  part 
of  the  company. 

A  plaintiff  who  recovers  double  damages  for  the  killing  of  his  stock  by  a 
railroad  company  is  not  entitled  to  interest  on  the  amount  of  damsges  re- 
covered, as  a  part  of  the  verdict. 

The  court  having  ordered  that  the  number  of  trial  jurors  at  each  term 
should  be  20,  a  venire  was  issued  for  that  number.     Two  of  the  number  were 
not  served,  and  two  did  not  appear,  and  on  the  first  day  of  the  term  the 
court  directed  the  sheriff  to  fill  the  panel  from  the  by-standers,  which  was 
done.    When  defendant's  case  came  on  for  trial,  he  objected  to  the  panel  as 
thus  formed,  and  demanded  that  it  be  filled  by  the  addition  of  four  jurors, 
who  should  be  selected  from  the  body  of  the  county  in  the  manner  provided 
by  the  statute.    The  court  overruled  the  objection,  and  12  jurors,  three  of 
whom  were  of  those  added  to  the  panel  by  the  sheriff,  were,  against  the  ob- 
jection of  defendant,  sworn  as  jurors.    Beld  that,  as  the  jury  were  to  be 
diawn  from  the  panel,  the  refusal  of  the  court  to  order  tiie  panel  to  be  filled 
in  the  manner  prescribed  by  the  statute  was  error. 

Appeal  from  Oerro  Gordo  circnit  court. 

Plaintiff  seeks  to  recover  double  the  value  of  certain  cattle  which, 
he  alleges,  were  killed  on  defendant's  railroad  track  by  an  engine 
and  train  of  cars.  It  is  alleged  that  the  injury  occurred  at  a  point 
where  defendant  had  the  right  to  fence  its  track,  but  that  it  ne^^ 
lected  to  maintain  a  suflSoient  fence  at  said  point  to  keep  cattte 
from  entering  upon  its  track,  and  that  the  cattle  in  question. 
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in  eonseqaenoe  of  such  neglect,  entered  thereon  and  were  killed. 
There  was  a  yerdict  and  judgment  for  plaintiff,  and  defendant 
appeals. 

Geo.  E.  Clark  for  appellant. 

Miller  &  Cliggett  for  appellee. 

Keed,  J. — ^At  a  prior  term  of  the  circuit  conrt  the  judge  had 
made  an  order  which  provided  that  the  number  of  trial  jurors  at 
each  term  thereafter  snould  be  20.  A  venire  was  issued  for  that 
DQuiber  for  the  term  sX  which  the  case  was  tried.  Two  of  the 
nnuiber  were  not  served,  and  two  who  were  served  did  not  appear. 
On  the  first  day  of  the  term  the  court  directed  the  sheriff  to  fill 
tlie  panel  from  the  by-standers,  which  was  done.  When  this  cause 
came  on  for  trial  defendant  objected  to  the  panel  as  thus  consti- 
tated,  and  demanded  that  it  be  tilled  by  the  addition  of  four  jurors 
who  should  be  selected  from  the  body  of  the  county  in  the  manner 
provided  by  law.  This  request  was  overniled  by  the  court.  Twelve 
of  the  jurors  were  then  called  into  the  box,  three  of  whom  were  of 
thoee  added  to  the  panel  by  the  sheriff.  Defendant  objected  to 
these  men  serving  on  the  jury,  on  the  ground  that  they  had  not 
been  selected  and  appointed  as  members  of  the  panel  in  the  man- 
ner provided  by  law.  This  objection  was  overruled,  and  they  were 
sworn  as  jurora  in  the  case.  Defendant  excepted  to  these  rulings, 
and  now  assigns  them  as  error. 

The  provisions  of  the  statutes  which  prescribe  the  manner  in 
which  jnrore  are  to  be  selected  and  appointed  are  quite  full  and 
explicit.    The  trial  jurors  are  to  be  drawn  in  the  manner  prescribed 
in  Code,  §§  239,  240,  from  the  lists  of  names  which  have  been  se- 
lected and  returned  by  the  judges  of  election  of  the  various  elec- 
tion precincts  of  the  county,  and  if  the  whole  number  thus  drawn 
do  not  attend,  or  should  any  of  the  number  be  excused,  the  panel 
is  to  be  filled  as  prescribea  in  section  232,  by  a  second  drawing 
from  said  lists,  and  there  is  no  authority  to  be  found  in  the  statute 
for  selecting  and  appointing  members  of  the  panel  in  the  manner 
in  which  the  names  of  the  men  objected  to  in  this  case  were  added 
to  it.    If  a  litigant  has  the  absolute  right  to  have  his  cause  tried 
by  a  jury  drawn  from  a  panel  the  membei-s  of  which  have  been 
selected  and  appointed  in  the  manner  prescribed  by  law,  it  would 
follow  necessarily  that  he  would  be  prejudiced  by  being  compelled 
to  try  it  to  a  jury  selected  in  any  other  manner.    It  cannot  be  said, 
however,  that  his  right  is  as  broad  as  that ;  for  it  is  provided  by 
section  233  that  the  court  may  discharge  a  portion  or  all  of  the 
jurors  if  in  its  judgment  their  presence  is  not  required  by  the  busi- 
ness of  the  term,  and  if  it  should  afterwards  appear  that  a  jury  is 
required,  they  may  be  resummoned,  or  a  jury  may  be  impaneled 
from   the  by-standers.    It  is  also  provided  by  section  2776  that 
when  the  requisite  number  of  jurors  cannot  otherwise  be  obtained, 
10  A.  A  £.  R.  Ca8.-29 
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the  sheriff  shall  seleet  talesmen  from  the  body  of  the  connfy  to 
sopply  the  deficiency.  These  provisions  relate,  however,  to  the 
selection  of  jdrors  for  the  trial  of  particular  cases,  and  do  not  at 
all  affect  the  manner  of  selecting  and  appointing  the  members  of 
the  panel  for  the  term.  The  litigant  may  be  compeDed,  then,  to 
try  his  case  to  a  jary  impaneled  from  the  by-standers,  as  provided  in 
section  233 ;  or  if,  from  any  cause,  the  requisite  number  of  jurors 
eannot  be  obtained  from  the  panel,  he  may  be  compelled  to  iry  it 
to  a  jury  composed  of  members  of  the  regular  panel  and  talesmen, 
or  entirely  of  the  latter,  as  provided  by  section  2775.  But  when 
the  members  of  the  jury  for  the  trial  of  his  cause  are  to  be  drawn 
from  the  panel,  he  has  the  right  to  demand  that  the  panel  shall  be 
constituted  in  the  manner  prescribed  by  law.  Tliis  is  expressly 
held  in  Baker  v.  The  Milwaukee,  14  Iowa,  214. 

The  question  here  presented  is  quite  different  from  that  decided 
in  Emerickt;.  Sloan,  18  Iowa,  139.  In  that  case  some  of  die  mem- 
bers of  the  panel  had  been  excused  by  the  court,  and  the  jury  was 
filled  up  from  the  by-standers.  And  it  was  held  that  this  was  not 
an  abuse  of  discretion  by  the  district  court.  But  in  tliis  case,  as 
the  jury  for  the  trial  of  the  cause  was  to  be  drawn  from  the  panel, 
we  think  the  refusal  of  the  court  to  order  that  the  panel  be  filled 
in  the  manner  prescribed  by  the  statute  operated  as  a  denial  to  de- 
fendant of  one  of  its  rights  under  the  law. 

2.  Plaintiff  offered  in  evidence  a  written  notice  and  affidavit  of 
the  killing  of  the  stock.     He  also  introduced  the  deposition  of  a 
witness  who  testified  that  he  read  a  portion  of  said  notice  and  afii- 
davit  to  a  station  agent  of  defendant,  and  delivered  the  same  to 
him.     Defendant  objected  to  the  admission  of  the  notice  and  affi- 
davit in  evidence  on  the  ground  that  it  was  not  shown  that  they 
had  ever  been  served  on  defendant  in  the  manner  provided  by  the 
statute.     This  objection  was  overruled,  and  this  ruling  is  assigned 
as  error.     The  statute  (Code,  §  1289)  provides  that  if  the  "  corpo- 
ration neglects  to  pay  the  value  or  damage  done  to  any  such  stock 
within  thirty  days  after  notice  in  writing,  accompanied  by  an  affi- 
davit in  writing,  of  such  injury  or  destruction  has  been  served  on 
any  officer,  etc.,  such  owner  shall  be  entitled  to  recover  double  the 
value  of  the  stock  killed  or  damages  caused  thereto."     Defendant-s 
position  is  that  the  service  of  the  notice  and  affidavit  should  be 
made  in  the  manner  provided  for  the  service  of  original   notices, 
— that  is,  by  reading  the  same  and  delivering  a  copy  tiiereof  to  the 
person  on  whom  the  service  is  sought  to  be  made, — ^and  that  as  but 
a  portion  of  the  notice  and  affidavit  was  read  to  the  agent  by  the 
person  who  attempted  to  serve  it,  this  does  not  constitute  legal  ser- 
vice of  the  papers. 

The  statute  does  not  prescribe  the  manner  in  which  the  service 
shall  be  made.  The  provision  is  simply  that  the  papers  shall  be 
served  on  an  officer  or  agent  of  the  corporation,  and  we  think  they 
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may  be  served  by  dmply  delivering  them  to  the  person  on  whom 
the  service  is  made.  There  is  no  express  requirement  that  they 
fihall  be  read  to  him,  and  there  is  nothing  in  the  natnre  of  the  case 
which  reqnii-es  that  thev  should  be  read.  The  court,  therefore, 
properly  admitted  the  afiidavit  and  notice  in  evidence  on  proof  that 
tbej  had  been  delivered  to  the  agent.  See  Mendell  v.  Chicago  & 
N.  W.  Ry.  Co.,  20  Iowa,  9.  Defendant  asked  the  court  to  instruct 
tlie  jnry  tliat  unless  the  notice  and  affidavit  were  served  by  reading 
them  to  the  agent  to  whom  they  were  delivered,  plaintiff  could  not 
recover  more  than  the  actual  value  of  the  cattle  killed.  Under 
the  view  we  have  taken  of  the  question  as  to  what  constitutes  ser- 
vice uncler  the  stiitute,  this  instruction  was  properly  refused. 

3.  The  court  gave  the  following  instruction :  "  Defendant  had 
the  right  to  fence  its  railway  track  and  right  of  way  at  all  points 
except  highway  crossings  and  depot  grounds.     And  if  it  failed  to 
build  a  good  and  sufficient  fence  to  keep  stock  and  cattle  off  from 
its  right  of  way  under  all  ordinary  circumstances,  or  failed  to  ex- 
ercise ordinary  care  or  diligence  to  maintain  and  keep  the  fence  in 
repair  after  it  was  built,  such  failure  would  constitute  negligence 
on  its  part,  and  would  make  defendant  liable  for  all  injury  to  cattle 
or  stock  occasioned  by  such  failure  or  negligence."     The  giving  of 
this  instruction  is  assigned  as  error.     The  objection  urged  against 
the  instruction  is  that  it  lays  down  a  rule  of  liability  materially 
different  from  that  established  by  the  statute,  in  this:  tnat  the  stat- 
ute imposes  on  the  corporation  the  duty  to  fence  its  right  of  way 
against  live-stock  running  at  large,  and  makes  it  liable  for  any  in- 
jury to  such  stock  caused  by  its  failure  to  perform  that  duty,  while 
the  rule  announced  by  the  instruction  is  that  it  is  its  duty  to  build 
and  maintain  fences  sufficient  to  keep  cattle  off  its  right  of  way 
under  all  ordinary  circumstances,  and  that  it  is  liable  for  all  injury 
to  stock  or  cattle  occasioned  by  its  failure  to  perform  that  duty. 
That  the  instruction  states  a  broader  rule  of  liability  than  is  laid 
down  in  the  statute  is  very  clear,  and  as  an  abstract  proposition  it 
cannot  be  approved.     It  contains  no  such  qualification  as  that  the 
cattle  must  nave  been  miming  at  large  at  the  time  of  the  injury  to 
render  defendant  liable  therefor;  but  the  doctrine  of  the  instruc- 
tion is  that  if  the  corporation  neglected  to  build  and  maintain  fences 
sufficient  to  keep  stock  off  its  right  of  way  under  all  ordinary  cir- 
cumstances, it  is  liable  for  all  injury  to  stock  occasioned  by  such 
negligence.     Under  this  rule,  the  corporation  would  be  liable  for 
injury  to  stock  which,  owing  to  its  failure  to  maintain  a  sufficient 
fence  to  exclude  it  therefrom,  went  upon  its  track  and  was  injured 
there,  although  at  the  time  it  was  not  running  at  large.    We  would 
not,  however,  reverse  the  judgment  on  this  ground  alone.     The 
evidence  shows  without  any  conflict  that  the  cattle  in  question 
were  rnnning  at  large  at  the  time  of  the  injury  complained  of. 
Defendant,  uierefore,  was  not  prejudiced  by  tne  instruction. 
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4.  The  ooart  told  the  jary  in  another  inBtmction  ^^  that  the  bur- 
den of  proof  is  on  the  defendant  to  establish. the  buildingof  agood 
and  samcient  fence."  Defendant  excepts  to  this  instrnotion.  Tiie 
position  of  coansel  is  that,  as  plaintiff  alleged  in  his  petition  that 
the  injury  was  occasioned  by  the  failure  of  defendant  to  build  and 
maintain  a  sufficient  fence,  and  as  this  was  denied  in  the  answer, 
the  burden  was  necessarily  on  plaintiff  to  establish  the  allegation. 
The  statute,  however,  which  gives  the  owner  of  stock  which  has 
been  killed  or  injured  on  a  railway  ti*ack  a  right  of  action  therefor 
(section  1289,  8upra\  provides  "  that  in  order  to  recover  it  shall 
only  be  necessary  for  the  owner  to  prove  the  injury  or  destruction 
of  his  property."  The  effect  of  this  provision  is  to  make  the  fact 
of  the  injury  or  destruction  of  the  property  on  the  railway  track 
prvrnafcbcie  evidence  of  negligence  on  the  part  of  the  corporation. 
Small  V,  Chicago,  R.  I.  &  P.  K.  Co.,  50  Iowa.  338. 

5.  Tiie  court  directed  the  jury  that  if  they  found  that  plaintiff 
was  entitled  to  recover  for  tne  injury  complained  of,  and  that  de- 
fendant neglected  to  pay  the  damages  caused  thereby  for  more  than 
80  days  after  a  notice  and  affidavit;  of  the  loss  had  been  served  on 
it,  they  should  award  plaintiff  as  his  damages  double  the  value  of 
the  property  destroyed,  and  should  also  allow  him  6  per  cent  in- 
terest thereon  from  the  date  of  the  expiration  of  30  days  from  the 
service  of  the  notice  and  affidavit.  Defendant  assigns  the  giving 
of  this  direction  to  allow  interest  as  error.  The  general  rule  at 
common  law  undoubtedly  is  that  interest  is  not  allowed  in  actions 
grounded  in  tort.  3  Pars.  Cont.  107;  Sedg.  Dam.  c.  15.  In  ac- 
tions of  trover  and  trespass,  however,  the  jury  were  allowed,  where 
they  were  satisfied  that  the  plaintiff  could  not  otherwise  be  justly 
or  adequately  compensated,  to  allow  interest  in  their  estimate  of 
the  damages.  Hyde  v.  Stone,  7  Wend.  354 ;  Beals  v.  Guernsey,  8 
Johns.  348;  Kennedy  v,  Whitwell,  4  Pick.  466.  There  is  no 
provision  in  our  general  statute  on  the  subject  of  interest,  under 
which  interest  can  be  allowed  on  claims  of  this  character  (see  sec- 
tion 2077) ;  and  as  the  statute  which  affords  the  remedy  providea 
that  the  recovery  shall  be  in  double  the  amount  of  the  actual  dam- 
ages sustained  by  the  plaintiff,  the  presumption  is  that  the  legisla- 
ture intended  this  award  to  be  in  full  satisfaction  of  the  injury. 

As  the  law  has  established  a  measni*e  of  recovery,  the  courts  and 
juries  are  necessarily  deprived  of  all  discretion  in  awarding  the 
damages,  and  they  should  be  assessed  alone  on  the  basis  created  bj 
the  statute.  We  think,  therefore,  that  the  instruction  is  erroneous^ 
and  that  plaintiff  is  not  entitled  to  interest  on  the  amount  of  the 
damages. 

For  the  errors  pointed  out  the  judgment  will  be  reversed,  and 
the  cause  will  be  remanded  for  a  new  trial.     Kevereed. 

Presumption  of  Negligenoei— Whether  or  not  a  presumption  of  negligence 
arises  from  the  mere  fact  of  the  killing  of  an  animal  by  a  railroad  train,  see 
Wilson  V.  Norfolk  &  Southern  R.  Co.,  infra. 
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"Wilson 

V, 
KOBFOCK  AND  SOUTHERN   R.  R.  Oa 

(90  North  Carolina  RefporU^  69.) 

Where  an  actioD  againut  a  railroad  company  for  damages  in  killing  plain- 
tifTs  mule  is  brought  within  six  months  after  the  accident,  the  fact  of  stich 
killing  (nothing  further  appearing)  is  ^ma  facie  evidence  of  defendaiit^H 
negligence ;  and  the  burden  of  repelling  the  presumption  is  upon  the  com- 
pany. 

The  court  charged  the  jury  upon  the  evidence  in  this  case:  (1)  If  the  t  n- 
gineer  saw,  or  could  have  seen  by  vigilance,  the  plaintiflTs  mule  upon  the 
track  a  quarter  or  half  a  mile  ahead,  and  could  have  stopped  the  train  in 
time  to  avoid  the  accident,  the  company  is  guilty  of  negligence;  (3)  If  after 
thus  discovering  the  mule,  it  left  the  track  a  quarter  of  a  mile  ahead  of 
the  train,  and  the  engineer  had  reason  to  believe  that  it  was  no  longer  in 
danger,  and  afterwaras  the  mule  ran  upon  the  track  a  second  time  and  was 
killed,  then  the  company  is  not  guilty  of  negligence,  unless  the  engineer 
eould,  by  the  use  of  the  appliances  at  his  command,  have  stopped  the  train 
in  time  to  prevent  the  injury.  Edd,  no  error. 

Civil  action  tried  at  Fall  Term,  1883,  of  Currituck  Superior 
Court. 

The  plaintiff  claims  damages  alleged  to  have  been  occasioned  by 
the  running  over  and  killing  of  his  mule  by  defendant's  train.  The 
issues  submitted  w^e,  first,  did  defendant  negligently  kill  the 
mule?  and,  secondly,  what  was  its  value}  The  jury  responded  in 
the  affirmative  to  the  fii-st  issue,  and  iixed  the  value  of  the  mule  at 
one  hundred  and  seventy-five  dollars. 

On  the  trial,  the  plaintiff  testified  in  his  own  behalf  that  on  the 
first  of  January,  1883,  about  12  or  1  o'clock  in  the  day,  his 
mule  got  upon  tlie  defendant's  railroad  track  and  was  killed  by  a 
train.  A  mule  could  be  seen  three  quarters  of  a  mile  at  the  place 
where  his  mule  was  killed,  the  track  oeing  straight  and  the  conn- 
try  open.  Soon  after  the  accident  the  witness  went  on  the  road 
and  saw  fresh  tracks  where  the  mule  got  on  the  road,  and  where  it 
ran  down  the  road,  about  three  hundred  yards,  to  a  culvert,  and 
then  turned  and  ran  seventy-five  or  a  hundred  yards  towards  the 
train,  and  then  back  about  forty  feet.  One  of  its  legs  was 
crushed,  and  there  were  indications  that  it  had  been  dragged 
thirty  or  forty  feet.  On  cross-examination,  the  witness  stated, 
among  other  things,  that  he  did  not  see  the  accident — no  curve  in 
the  road  for  three  hundred  yards — mule  ran  the  length  of  twenty- 
eight  rails,  each  thirty  feet  long,  and  ran  off  twenty  yards  from  the 
track  and  back,  where  he  was  hemmed  in — ^a  train  had  passed,  and 
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the  witness  heard  two  sharp  alarm  whistles.  On  re-direct  examina- 
tion the  witness  stated  tlie  relative  position  of  a  fence,  a  ditch,  and 
the  railroad  cnlvert.  The  testimony  of  the  other  witnesses  for 
the  plaintifE  does  not  materially  differ  from  that  of  the  plaintiff 
himself. 

The  defendant  introduced  the  engineer,  who  testified  that  on 
the  day  mentioned  he  was  running  the  locomotive  of  a  freight 
train,  and  discovered  a  mule  standing  on  the  crossing  in  plaintiff's 
field,  near  a  cnlvert,  about  half  a  mile  off.  He  shut  off  steam, 
blew  on  brakes,  and  rolled  down  to  within  a  quarter  of  a  mile  of 
the  mnle,  and  then  sounded  '^  the  cattle  alarm,"  when  the  mule 
walked  off  the  track.  The  train  then  moved  on  at  the  rate  of 
abont  fifteen  miles  an  hour,  when  the  engineer  discovered  another 
mnle  in  the  field,  near  the  road,  on  the  opposite  side  from  the  first 
mule,  which  was  likewise  driven  off.  The  mule  that  was  killed 
came  suddenly  and  unexpectedly  on  the  track  abont  five  steps 
ahead  of  the  engine,  and  did  not  run  along  ahead  of  the  train. 
When  witness  first  gave  the  "cattle  alarm,"  the  mule  walked  oft 
the  track  into  the  field,  and  when  it  jum])ed  back  on  the  track  the 
train  could  not  have  been  stopped  in  time  to  prevent  the  accident* 
He  was  running  at  the  usual  speed,  fifteen  miles  an  hour,  blew 
down  brakes,  and  did  all  in  his  power  to  stop  the  train.  Witness 
was  vigilant,  but  did  not  suppose  the  mole  would  run  back  on  the 
track  after  it  had  gone  off. 

The  defendant  asked  the  court  to  give  the  following  instmctioDS 
to  the  jury : 

1.  Ii  the  jury  believe  from  the  evidence  that  the  mule  went 
off  the  track,  then  the  engineer  was  not  required  to  anticipate  its 
sudden  return  to  the  track,  and  was  justified  in  proceeding  with, 
the  train. 

2.  If  they  believe  that,  after  leaving  the  track,  it  suddenly  came 
back  so  near  the  front  of  the  locomotive  as  to  make  it  impossible  to 
stop  the  train  in  time  to  avoid  striking  the  mule,  the  company  is 
not  responsible  for  the  injuiy. 

3.  It  the  mule  had  left  the  track  the  engineer  had  a  right  to  pro- 
ceed on  his  journey  as  upon  a  clear  track. 

4.  It  is  not  negligence  in  the  railroad  company  or  its  agents 
merely  because  the  engineer  did  not  stop  to  see  whether  an  animal 
near  the  track  is  coming  on  the  track  and  may  be  killed. 

5.  If  plaintiff  fails  to  show  negligence  on  the  part  of  defendant 
or  its  agents,  the  company  is  not  liable. 

6.  If  the  mnle  sprang  upon  the  track  only  a  few  feet  in  front  of 
the  moving  train,  the  company  is  not  responsible  for  the  accident, 
unless  the  train  was  being  carelessly  run. 

7.  If  defendant  could  not  have  prevented  the  killing  the  mule 
after  it  was  discovered  on  the  track,  then  the  defendant  is  not 
guilty  of  negligence. 
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8.  A  railroad  company  is  not  guilty  of  negligence  because  it 
does  not  stop  its  trains  when  persons  are  on  the  gronnd  near  the 
track ;  nor  is  there  any  greater  deference  due  to  live-stock  than  to 
hnman  beings. 

The  court  declined  to  give  these  instructions,  and  charged  the 
jury  as  follows : 

This  action  having  been  brought  within  six  months  after  the 
killing,  if  nothing  further  appeared  but  the  fact  that  the  plaintifPa 
mule  was  killed  by  the  defendant  company  on  its  track,  it  would 
he  prima  facie  evidence  of  negligence  on  the  part  of  defendant, 
and  the  plaintiff  would  be  entitled  to  recover  the  value  of  the  mule. 
But  there  being  testimony  as  to  the  circumstances  attending  the 
killing,  the  jury  must  determine,  under  the  instructions  of  the 
court,  whether  the  defendant  is  guilty  of  any  negligence — whether 
the  defendant  has  rebutted  the  presumption  of  negligence.    If  the 
engineer  saw  the  mule  upon  the  track  a  quarter  of  a  mile  ahead,  or 
coold  have  seen  it  by  proper  watchfulness,'  running  on  the  track, 
and  could  have  stoppea  the  train  before  reaching  the  point  where 
the  mule  was  killed,  then  the  defendant  is  guilty  of  negligence, 
and  the  plaintiff  is  entitled  to  recover  the  value  of  the  mule.    If 
the  engineer  saw  the  mule  that  was  killed  a  quarter  or  half  mile 
ahead,  and  the  mule  left  the  track  when  the  train  was  a  quarter  of 
a  mile  off,  and  the  engineer  had  reason  to  believe  that  the  mulo 
was  no  longer  in  danger,  and  afterwards  it  ran  upon  the  track  in 
front  of  the  locomotive,  then  the  defendant  is  not  guilty  of  negli- 
gence, unless  the  engineer  could,  by  using  the  appliances  at  hia 
command,  have  stopped  the  train  after  the  mule  jumped  upon  the 
track  the  second  time,  so  as  to  prevent  the  killing. 

The  defendant  excepted  to  the  refusal  of  the  court  to  give  the 
instructions  asked,  and  to  those  given;   and  appealed  from  the 
jadgment  rendered. 
Messrs.  Pruden  &  Bunch  and  W.  6.  Shaw  for  plaintiff. 
Messrs.  Stark  &  Martin  for  defendant. 

Mebrimon,  J. — ^Although  the  court  declined  to  give  the  in- 
stmctioos  as  praved  for,  we  think  it  gave  the  substance  of  so  much 
thereof  as  the  defendant  was  entitled  to.  They  were  numerous, 
and  some  of  them  consisted  simply  of  statements  of  legal  proposi- 
tions without  regard  to  the  facts  of  the  case,  or  giving  them  point 
and  applicability,  and  some  of  them  were  not  sound  as  legal 
propositions. 

It  18  sufficient,  if  the  court  give  the  substance  of  instructions 
prayed  for  to  which  a  party  i^  entitled,  without  impairing  their 
lorce ;  but  when  the  instruction  contains  only  a  legal  proposition, 
it  is  the  duty  of  the  court  to  apply  it  to  the  facts  of  the  case 
bearing  upon  the  issue  submitted  to  the  jury.  It  is  not  the 
province  of  the  court  to  simply  state  abstract  propositions  of  law-* 
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it  mast  apply  the  law  to  the  eaae  and  the  facts  therein.  EepeciallT 
18  this  necessary  in  ^ving  instmctions  to  jaries.  Sech  instmction 
shonld  bear  upon  flie  various  material  aspects  of  the  facts,  and 
thus  guide  the  jury  in  passing  upon  issnes  submitted  to  them ; 
and  as  well,  such  instructions  ouglit  always  to  be  as  simple  and 
pointed  as  practicable.  Jurors  are  not  presumed  to  be  learned 
in  the  law,  and  it  is  their  duty  to  take  it  from  the  court  and  be 
governed  by  it. 

The  evidence,  particularly  that  as  to  the  immediate  circumstances 
relating  to  the  Killing  of  the  mule,  was  conflicting.  The  case 
turned  largely  upon  the  facts.     Two  material  aspects  of  them  were 

5 resented ;  one  contended  for  by  the  plaintiff,  the  other  by  the 
efendant.  The  court  properly  submitted  the  issues  to  the  jury 
with  instructions,  first,  as  to  the  law  applicable  if  the  facts  aB  con- 
tended for  by  the  plaintiff  were  true,  and,  secondly,  as  to  tlie  law 
applicable  if  the  facts  contended  for  by  the  defendant  were  true.  • 

The  mule  was  killed  by  the  defendant's  ^^  engine  running  upon 
its  railroad."  This  the  statute  makes  ^^/?rtm^^a^  evidence  of 
negligence  on  the  part  of  the  company"  in  killing  the  mule,  the 
action  having  been  brought  within  six  months  next  after  the  canse 
of  action  accrued.    The  Code,  §  2326. 

The  burden  of  repelling  the  presumption  of  fact  thus  raised  is 
upon  the  defendant,  and  it  could  only  be  rebutted  by  showing  that 
by  the  exercise  of  due  diligence,  the  Killing  of  the  mule  coald  not 
have  been  avoided.  Fippen  v.  Bailroad,  75  K.  C.  54,  and  the 
cases  there  cited. 

• 

The  evidence,  including  that  of  the  engineer,  went  to  show  that 
the  railroad  was  straight,  passing  through  an  open  field  for  a  long 
distance  in  the  neighborhood  where  the  mule  was  killed.  It  was 
about  one  o^clock  in  the  day,  and  the  engineer  could,  by  reasonable 
diligence,  easily  have  seen  the  mule  on  the  road  one  half  or  three 
^  quarters  of  a  mile  ahead  of  the  engine ;  he  saw  it  on  the  road  half 
a  mile  ahead  and  gave  the  alarm.  The  evidence  is  conflicting  as 
to  whether  or  not  the  speed  of  the  train  was  slackened ;  it  was 
moving  at  about  the  rate  of  fifteen  miles  per  hour;  the  mule  ran 
off,  then  on  the  road,  and  was  killed  by  the  engine. 

Now,  if  these  facts  were  true,  or  substantially  true,  and  nothing 
else  appeared,  the  presumption. of  negligence  was  not  repelleo. 
Indeed,  there  was  manifest  negligence.  It  was  the  plain  duty  of 
the  engineer  to  slacken  the  speed,  and  if  need  be,  stop  the  train. 
In  this  aspect  of  the  case,  the  court  instructed  the  jury  that,  "  if 
the  engineer  saw  the  mule  upon  the  track  a  quarter  or  half  a  mile 
ahead,  or  could  have  seen  it  running  on  the  track,  by  proper  watch- 
fulness, and  could  have  stopped  the  train  before  reaching  the  point 
where  it  was  killed,  then  the  defendant  was  guilty  of  negligence, 
and  the  plaintiff  was  entitled  to  recover  the  value  of  tlie  innle.*' 

There  was  evidence  tending  to  prove  the  case  as  supposed  io  this 
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obaige,  and  the  plaintiff  contended  that  the  evidence  proved  it 
The  char^  in  tiiat  view  was  correct,  and  is  fully  sustained  by 
repeated  decisionB  of  this  court.  Clark  v.  Bailroad,  1  Winst.  109; 
Jones  V.  Kailroad,  70  N.  0.  626 ;  Fippen  v.  Bailroad,  supra ; 
Fanner  v.  Railroad,  88  N.  C.  664. 

Tlie  defendant  contended,  however,  that  when  the  whistle  was 
blown,  the  mule  ran  off  the  road,  and  it  was  not  the  duty  of  the 
endneer  to  anticipate  that  the  mule  would  run  back  on  the  road, 
and  slacken  the  speed  of  the  train ;  that  it  did  suddenly  run  back, 
and  80  short  a  distance  ahead  of  the  engine,  that  it  was  impossible 
to  stop  the  train  before  the  mischief  was  done. 

We  cannot  accept  this  proposition  as  true,  without  qualification. 
If  the  mule  ran  on  the  road  quietly  and  manifested  by  its  acts  no 
^reat  alann,  but  a  disposition  to  get  away  from  the  road,  or  if  at 
urst  it  stood  still,  off  the  road,  until  the  near  approach  of  the  train, 
then  it  suddenly  ran  back  on  the  road  a  short  distance  ahead  of 
the  engine  and  was  killed,  the  engineer  being  unable  to  stop  the 
train ;  in  such  case  there  would  not  be  negligence,  and  the  defend- 
ant would  not  be  liable. 

But  in  another  view,  if  the  mule  was  greatly  frightened  at  the 
whistle  and  the  train — was  panic-stricken — ran  about  wildly  and 
recklessly  in  the  immediate  neighborhood  of  the  road,  and  would 
as  likely,  in  its  fright,  rnn  on,  as  from  it,  and  the  engineer  failed 
to  slacken  the  speed  of  the  train,  and  the  mule  suddenly  dashed 
back  on  the  road  and  was  killed  by  the  engine,  this  would  be  neg* 
ligence,  and  the  defendant  would  be  liable  for  damages. 

It  may  be  conceded  that  where  cattle  are  quietly  grazing,  resting 
or  moving  near  the  road — not  on  it — and  manifesting  no  disposi- 
tion to  go  on  it^  the  speed  of  the  train  need  not  be  checked;  but 
the  rule  is  different  where  the  cow  or  mule  is  on  the  road  and 
runs  on,  then  off,  along,  near  to,  and  back  upon  it.  In  such  a  case, 
reasonable  diligence  and  care  require  that  the  engineer  shall  slacken 
tlje  speed,  keep  the  engine  steadily  and  firmly  under  his  control, 
and,  if  need  be,  stop  it  until  the  danger  shall  be  out  of  the  way. 

Every  intelligent  mind  grants  the  importance  and  usefulness  of 
railroads  as  instrumentalities  in  the  advancement  of  civilization, 
prosperity  and  happiness  of  society ;  but  necessary  as  the^  are, 
essential  as  it  may  be  to  business  and  travel  to  have  the  highest 
rate  of  speed  consistent  with  safety,  it  does  not  follow  that  these 
most  be  had  at  the  reckless  and  unnecessary  sacrifice  of  the  property 
of  individuals.  The  law  implies  and  requires  that  in  all  employ- 
ments and  businesses,  however  useful  or  necessary,  there  shall  be 
observed  reasonable  care  and  diligence  in  respect  to  the  rights  of 
individuals  and  the  safety  of  property. 

It  seems  to  us  that  every  just  mind  must  conclude  that,  in  a  case 
like  that  last  above  supposea,  the  defendant,  to  say  nothing  of  the 
safety  of  hnman  life  and  its  own  property,  has  not  the  right  to 
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rnsh  on  and  destroy  the  male,  cow,  or  horse,  as  the  case  may  be, 
that  happens  to  stray  upon  its  road  in  a  conntry  where  cattle  and 
other  live-stock  are,  ana  have  always  been  allowed  to  run  at  large 
in  the  fields  and  forests. 

To  meet  the  aspect  of  the  facts  as  contended  for  by  the  defend- 
ant, the  court  charged  the  jury  that,  "  if  the  engineer  saw  the 
mule  that  was  killed  a  quarter  or  half  a  mile  ahead  of  the  train, 
and  the  mule  left  the  track  when  the  train  was  a  quarter  of  a  mile 
away,  and  the  engineer  had  reason  to  believe  that  the  mule  was  no 
longer  in  danger,  and  afterwai*d  the  mule  ran  upon  the  track  in 
front  of  the  engine,  then  the  defendant  was  not  guilty  of  nedi- 
gence,  unless  the  engineer  could,  by  using  the  appliances  at  liis 
command,  have  stopped  the  train  after  the  mule  had  jumped  upon 
the  track  the  second  time,  so  as  to  prevent  the  killing." 

The  instruction  is  substantially  correct.  The  court  fairly  sub- 
mitted the  evidence  to  the  jury  ni  the  views  of  it  contended  for 
by  the  parties  i-espectively.  The  testimony  of  the  engineer  tended 
strongly  to  support  the  view  contended  for  by  the  defendant.  The 
evidence  for  the  plaintifiE  tended  to  show  negligence  as  contended 
by  him.  It  was  for  the  jury  to  pass  upon  the  weight  of  the 
evidence  and  find  a  verdict  upon  the  issues  thus  fairly  submitted 
to  them. 

There  is  no  error,  and  the  judgment  must  be  affirmed.  Jndg^ 
ment  accordingly. 

No  error.     Affirmed. 

Injury  constitutes  Prima  Facie  Presumption  of  Negliganee.—In  some 
States  the  mere  fact  that  the  animal  in  oueBtion  has  been  killed  or  injured 
by  a  passing  train  of  the  compfmy  defendant  is  itseif  taken  to  constitute  & 
prima  fade  presumption  of  negligence  which  the  company  is  bound  to  rebut. 
White  ff.  Concord  R.  Corp.,  30  N.  H.  207;  Smith  «.  Eastern  R  Co.,  85 
N.  H.  857;  Galpin  «.  Chicago,  etc.,  R.  Co..  19  Wise.  604;  McCoy*.  California, 
etc.,  R.  Co.,  40  Cal.  582;  Danner  «.  South  Carolina  R.  Co.,  4  Rich.  L.  (8.  C.> 
880;  Murray  v.  South  Carolina  R.  Co.,  10  Rich.  L.  (8.  C.)  227;  Roof  f.  Rail- 
road Co.,  4  8.  C.  61 ;  Western,  etc.,  R.  R.  Co.  o.  Steadly,  6  Am.  &  Eng.  R.  R. 
Cas.  584;  Western  Maryland  R.  R  Co.  «.  Carter,  11  Am.  &  Eng.  R  R  Caa. 
482. 

It  is  sometimes  so  expressly  provided  by  statute.  Mobile,  etc.,  R  Co.  ^ 
Williams,  58  Ala.  595;  Horne'v.  Memphis,  etc.,  R  Co.,  1  Coldw.  (Tenn.)  73; 
Pippen  «.  Wilmington,  etc.,  R.  Co.,  75  N.  C.  54;  Battle  v.  Wilmington,  etc, 
R.  Co.,  66  N.  C.  843;  Georgia,  etc.,  R.  Co.  «.  Monroe.  49 Ga.  878;  Louisville, 
etc.,  R.  Co.  «.  Brown,  13  Bush.  475;  Little  Rock  &  Ft.  S.  R.  Co.  c.  Henson, 
89  Ark.  418;  s.  c,  supra;  Little  Rnck  &  Ft.  8.  R.  Co.  v.  Jones,  41  Ark.  157; 
s.  c,  supra;  St.  Louis,  L  Mr.  &  8.  R.  Co.  t,  Hagan,  42  Ark.  122;  r.  c,  tigpra; 
Brenter  v.  Chicaa;o,  M.  &  St.  P.  R.  Co.,  supra;  Jones  v.  Columbia  &  Green- 
ville R.  Co.,  20  8.  C.  249;  s.  c,  infra;  Roberts  «.  Richmond  &  Danville  R 
Co.,  88  N.  C.  560;  s.  c,  infra;  East  Tenn.,  Va.  &  Ga.  R  R.  Co.  t.  Bayliss, 
74  Ala.  150;  s.  c,  infra. 

Injury  does  not  constitute  Prima  Facie  Presumption  of  Negligence. — As 
a  rule,  however,  the  usual  rule  in  negligence  cases  applies.  The  m<*re  fact 
of  the  killing  or  injury  does  not  constitute  any  presumption  of  negligence. 
The  specific  negligent  acts  complained  of  must  be  proved  by  the  plain ti£ 
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Lyndsay  «.  Connecticat  R  R.  Co.,  27  Vt.  648;  Chicago,  etc.,  R.  Co.  «.  Pat- 
chin,  16  III  198;  Great  Western  R.  Co.  «.  Northland,  30  111.  461;  Schneir  «. 
Chicago,  etc.,  R  Co.,  40  Iowa,  887;  Indianapolis,  etc.,  R.  Co.  v.  Means,  14  Ind. 
80;  Mobile,  etc.,  R.  Co.  «.  Hudson,  60  Miss.  672;  Bethje  t>.  Houston  &  T.  C. 
R  Co.,  26  Tex.  604;  New  Orleans,  etc.,  R.  Co.  «.  Enochs,  42 Miss.  608;  Grand 
Rapidfl,  etc.,  R.  Co.  «.  Judson,  85  Mich.  507;  Brown  t>.  Hannibal,  etc.,  R.  R. 
Co.,  38  Mo.  809;  Scott  v.  Wilmington,  etc.,  R.  Co.,  4  Jones  L.  482;  Holman  ©. 
Chicago,  etc.,  R  Co.,  62  Mo.  562;  Walsh  «.  Virginia  City,  etc.,  R.  Co.,  8  Nev. 
HI;  Pittsburgh,  C.  &  St.  L.  R  Co.  f>.  McMillan,  7  Am.  &  Eng.  R  R  Cas. 
588;  McKissickc.  St. Louis,  etc.,  R  Co.,  7  Am.  &  Eng.  R.  R.  Cas.  590;  Smith 
t.  Cliirago,  etc.,  R  Co.,  18  Am.  &  Eng.  R.  R  Cas.  584. 

Duty  of  Engineer  on  Perceiving  Cattle  on  Tracic  in  Advance. — When  an  en- 
gineer p<;rceives  cattle  in  advance  upon  the  track,  it  is  ordmarily  his  duty  ta 
slacken  speed  and  take  other  proper  precautions,  when  it  appears  that  by  so 
doing  be  is  likely  to  facilitate  the  escape  of  the  animals  from  the  track. 
Searlesv.  Milwaukee,  etc.,  RCo.,  85  Iowa,  490;  Paris,  etc.,  R  Co.  «.  Mullins, 
66  III.  526;  Toledo,  etc.,  R  Co.  c.  McGinnis,  71  111.  847;  Toledo,  etc.,  R  Co. 
t  Miliigan,  62  Ind.  506;  lapino  v.  New  Orleans,  etc.,  R  Co.,  20  La.  Ann.  158; 
Ayeock  «.  Wilmington,  etc.,  R  Co.,  6  Jones  L.  (N.  C.)  282;  Jones  «.  North 
Carolina  R  Co.,  70  N.  C.  626;  Page  v.  North  CaroUna  R  Co.,  71  N.  C.  222. 


Jokes 

V. 

OoLUMBiA  Aim  Gbebnyillb  R.  R  Oo. 

(20  Soutk  CandifM  BeparU,  249.) 

The  kJIIing  of  stock  by  a  railroad  train  being  proved,  the  law  presumes 
that  the  injury  was  done  through  the 'negligence  of  the  railroad  company, 
notil  the  contrary  is  shown.  This  rule  of  law  is  unaffected  by  the  recent 
itatatea  reqairing  stock  to  be  kept  enclosed. 

If  cattle  on  the  road-bed  of  a  railway  were  trespassers,  and  while  so  tres- 
pMBi'ng  are  negligently  injured,  nevertheless,  the  owner  of  such  cattle  would 
be  entitled  to  recover  from  the  railroad  company  damages  for  the  injury  so 
done. 

Where  the  killing  of  cattle  by  a  railroad  train  was  proved,  and  the  com- 
pany offered  no  testimony  in  defence,  the  Circuit  judge  committed  no  error 
ID  refu-Mng  to  charge  that  the  company  were  not  liable  unless  shown  to  have 
been  guilty  of  gross  negligence  or  wilful  injury. 

No  evidence  being  offered  by  the  defendant,  the  question  of  contributory 
negligence  vras  not  uvolved  in  the  issue  submitted  to  the  jury. 

This  was  an  action  by  Thomas  Jones  against  the  Columbia  & 
Oreenville  R.  R.  Co.  commenced  in  a  trial-justice's  court,  on 
March  23,  1882,  to  recover  the  value  of  two  hogs  and  one  slieep, 
allied  to  have  been  killed  on  the  railway  track  by  defendant's 
train. 

The  hogs  were  killed  by  a  freight  train  in  December,  1881,  be- 
fore Christmas,  late  in  the  evening,  just  before  dark.    The  sheep 
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was  killed  by  a  freight  train  in  the  evening,  in  January,  1882. 
The  Btock  got  out  of  plaintiff's  {Mistnre  alongside  of  the  railroad. 
The  plaintin  did  not  report  tlie  killing  to  the  railroad  at  the  time. 

In  the  case  agreed  upon,  the  following  statement  appears :  ^^  I>e- 
fendant  offerea  no  testimony^  the  complaint  served  having  failed 
to  specify  time,  or  place,  or  circumstance ;  and  no  notice  of  the 
stock-killing  having  been  given  the  railroad  company  nntil  the 
dnmtnons  was  served,  at  least  two  months  after  the  sheep  m-hh 
killed.  The  defendant,  daring  the  time  included,  was  running  six 
or  eight  freight  trains  a  day,  and  two  passenger  trains.  Anioiii: 
so  many  trains  after  so  long  a  time,  it  was  impossible  to  discover 
by  what  train,  engineer,  or  conductor  the  alleged  damage  was 
done. 

Judgment  was  rendered  by  the  trial-justice  in  favor  of  the  plain- 
tiff.  Defendant  appealed  to  the  Circuit  Court,  and  trial  was  had  d4 
novo  before  his  Honor,  Judge  Wallace,  at  the  Febmarv  Term, 
1883,  the  testimonj^  on  the  trial  being  read  to  the  jury,  ^he  ver- 
dict was  for  the  plaintiff,  for  seven  dollars  and  costs. 

Notice  of  appeal  was  duly  given,  and  exceptions  filed,  and  the 
case  came  up  to  this  court  on  the  following  grounds  of  appeal : 

1.  Because  his  Honor  erred  in  charging  the  jury  that  tlie  killing 
of  stock  by  the  company's  train  being  proved,  the  law  presumes 
that  the  injury  was  done  by  the  negligence  of  the  railwav ;  that 
this  has  been  the  law  of  South  Carolina  ever  since  Danner^s  Case, 
and  that  the  stock  law  has  not  removed  this  presumption. 

2.  Because  his  Honor  erred  in  refusing  to  charge  that  where  the 
law  forbids  the  stock-owner  to  permit  his  stock  "  to  run  at  lai^ 
beyond  the  limits  of  his  own  land,  or  the  lands  leased,  occupied,  or 
controlled  by  him,"  and  where  there  is  no  law  compelling  the  rail- 
way company  to  fence  its  track,  if  the  cattle  are  at  large  or  have 
escaped  from  a  fenced  pasture,  and  are  killed  or  injured  on  the 
track  by  the  railway  'company's  trains,  the  stock-owner  cannot  re- 
cover damages  against  the  company. 

3.  Because  his  Honor  refused  to  charge  that  in  such  case  the 
burden  of  proof  is  on  the  stock-owner  to  snow  that  he  is  not  guilty 
of  contributory  negligence. 

4.  Because  his  Honor  refused  to  charge  that  the  stock-owner 
cannot  recover  unless  the  injury  is  attributable  entirely  to  the  fault 
and  negligence  of  the  railway  company. 

5.  Because  his  Honor  refused  to  charge  that  if  the  jury  believe 
the  stock  were  at  large  because  of  the  owner's  negligence,  they  can- 
not give  him  damages  unless  the  railway  company  is  proved  gnilcy 
of  gross  negligence,  or  that  the  injury  was  inflicted  wantonly  and 
wilfully. 

6.  Because  his  Honor  refused  to  charge  that  the  stock-owner 
cannot  recover  damages  if  the  jury  believe  there  was  a  want  of  due 
diligence  on  both  sides ;  and  that  a  mere  preponderance  of  n^li- 
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genoe  on  the  part  of  the  railway  oompany  will  not  entitle  tlie 
Btock-owner  to  recover  where  both  parties  are  at  fault. 

7.  Becaase  his  Honor  i-efased  to  charge  that,  under  the  provi. 
sions  of  the  stock  law,  stock  roaming  at  large  on  tlie  track  or  road- 
bed of  a  railway  company  are  trespassera,  and  their  owner  cannot 
recover  for  injury  done  them  by  the  railway  trains  unless  the  com- 
pany's gross  negligence  or  wilful  injury  is  proved. 

W.  C.  Benet  for  appellant. 

Lee  &  Blake  contra. 

Simpson,  0.  J. — Ihe  action  in  this  case  was  brought  to  recover 
the  value  of  two  hogs  and  one  sheep  alleged  by  plaiiitill  to  liave 
been  killed  on  the  railway  track  of  the  defendant.  The  |  laintiflE 
relied  upon  the  presumption  of  negligence  arising  from  the  naked 
fact  of  the  killing,  as  iield  in  the  celebrated  case  known  as  Dan- 
ner's  Case,  4  Rich.  329.  Judge  Wallace,  wlio  heard  the  case  on 
appeal  from  a  trial-justice  court,  sustained  the  ruling  in  Dannei^'s 
Case  as  applicable  to  this,  no  testimony  having  been  offe]*ed  hy  the 
defendant.  The  appeal  controverts  this  charge  of  the  Circuit 
judge,  and  insists  that  since  the  passage  of  the  '*  stock  law,"  wiiich 
was  of  force  in  Abbeville  at  the  time  of  the  killing,  that  Danner'a 
Case  has  no  application  in  such  cases,  and  that  now,  to  make  rail- 
road companies  responsible  for  the  killing  of  stock,  etc.,  negligence 
must  be  aflSiinatively  and  expressly  proved,  as  is  contended  to  be 
the  law  in  all  other  cases  where  actions  are  brought  for  injuries 
sustained.  In  other  words,  that  the  stock  law  has  withdrawn  such 
cases  as  this  from  the  operation  of  Banner's  Case.  The  appeal  con- 
tains several  other  exceptions  besides  this,  but  this  is  the  main  one 
and  we  will  consider  it  first. 

There  can  be  no  doubt  but  that  the  recent  acts  of  the  legislature,, 
known  as  the  stock  law,  have  materially  and  fundamentally  changed 
the  previous  law,  as  to  the  roaming  at  large  of  cattle.  Prior  ro 
the  passage  of  these  acts,  the  law,  in  its  effect,  required  crcjps  to  be 
fenced  in  and  it  permitted  cattle  to  roain  at  will.  It  was  then  no 
trespass  for  the  stock  of  one  man  to  graze  upon  the  nninclosed 
lands  of  another.  Now,  however,  this  is  changed,  and  stock  is  re- 
quired to  be  fenced  in,  and  crops  need  not  be  inclosed.  There  can 
be  no  doubt  either  that  the  effect  of  this  legislation  has  been  to 
make  the  roaming  of  cattle  upon  the  nninclosed  lands  of  others 
than  the  owner  of  such  ckttle  a  trespass,  for  which  such  owners 
may  in  some  form  or  other  be  held  responsible.  These  principles 
are  conceded. 

Was  Banner's  Case  based  on  the  law  first  announced  above  to 
such  extent  that  the  doctrine  announced  and  applied  there  would 
not  have  been  announced  and  applied  but  for  the  fact  that  that  law 
was  then  of  force  t  Would  the  presumption  of  negligence  arising 
from  the  naked  fact  of  killing  as  established  in  that  case,  have  been 
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established  by  the  court,  had  the  present  stock  law  been  of  foroe 
making  it  a  trespass  for  the  cattle  of  others  to  roam  npon  otber 
lands  than  that  of  their  ownei*s,  instead  of  permitting,  and  to  some 
extent  legalizing,  snch  roaming?  If  the  foundation  of  Danner^a 
Case  was  the  law  as  it  then  stood  as  to  crops  and  cattle,  reqniring 
the  one  to  be  fenced  in  and  the  other  to  be  fenced  out,  then  there 
would  be  much  merit  in  the  appeal  and  the  case  would  be  relieved 
from  many  of  the  difficulties  now  surrounding  it.  It  would  not 
involve  the  overruling  of  Danner's  Case  or  touch  the  wise  doctrine 
of  stare  decisis^  as  in  that  view  the  underlying  principles  of  law 
controlling  the  facts  in  Danner's  Case  being  changed  by  subsequent 
legislation,  as  it  is  contended,  the  question  wonld  be  presented  ia 
an  entirely  new  attitude. 

If,  however,  Dunnei-'s  Case  rested  upon  other  principles  than 
'this,  principles  which  have  not  been  impaired  by  the  subsequent 
stock  law  legislation — principles  which  our  Supreme  Court  at  that 
time  found  well  established  and  settled — then  that  case  wonld  stand 
directly  across  the  path  of  the  appellant,  and  the  plaintiff  might 
successfully  invoke  the  doctrine  of  stare  decisis,     Danner's  Case 
was  not  only  solemnly  decided  after  careful  examination  by  the 
court  of  last  resort,  but  it  has  been  subsequently  approved  and 
affirmed.     And  that  it  has  been  the  law  of  this  State  since  its  de- 
cision has  never  been  doubted.     And  although  it  may  seem  to  be  a 
new  principle  and  not  in  full  harmony  with  many  railway  decisions 
in  America,  yet  it  would  be  a  precedent  which  under  tlie  circum- 
stances this  court  would  feel  constrained  to  follow,  unless  upon 
examination  it  is  ascertained  to  have  been  founded  upon  a  state  of 
facts  reqniring  the  application  of  a  different  principle  of  law  from 
that  which  the  facts  now  require.     In  fact  we  would  have  no  other 
alternative  unless  we  disregarded  the  settled  practice  and  rules  of 
this  court. 

There  seems  to  be  some  misapprehension  as  to  the  real  f)oint  de- 
cided in  Danner's  Case,  as  well  as  to  the  principles  upon  which  it 
rested.  The  court  did  not  decide  that  railroad  companies  were 
responsible  in  all  cases  where  stock  were  killed  on  their  track, 
whether  the  killing  was  wilful,  negligent  or  accidental ;  nor  did 
it  discriminate  between  slight,  ordinary  or  gross  negligence.  These 
questions  were  untouched  and  left  under  the  operation  of  thecAun- 
mon-lavv  rules  already  established.  But  what  the  court  did  decide 
was  rather  in  the  nature  of  a  rule  of  evidence  than  otherwise,  de- 
termining the  quantum  of  testimony  which  might  C4irry  a  case  of 
this  kind  to  the  jury,  and  it  seems  to  have  l^een  founded  npon  what 
the  court  regarded  as  a  necessity  in  such  cases.  -  The  court  simply 
held  that  the  plaintiff,  upon  proof  of  the  killing,  might  rest ;  tliai 
this  would  make  out  a  prima  facie  case  of  all  that  was  necessary 
to  hold  the  defendant  responsible,  and  if  it  remained  unexplained, 
liability  attached. 
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The  court  did  not  hold  that  the  proof  of  negligence  was  un- 
necessaiy,  or  that  it  was  not  incumbent  npon  the  plaintiff  to  off er 
such  proof,  but  it  held  that  while  this  fact  was  a  necessary  ingredi- 
ent in  the  liability  of  defendant,  yet  the  proof  of  the  killing,  un- 
explained by  the  circumstances  or  by  tne  testimony  of  the  de- 
fendant,  furnished  in  itself  sufficient  evidence  of  the  presence  of 
such  negligence  as  would  hold  the  defendant  responsible.  The 
court  said :  "  That  the  company  did  not  produce  witnesses  to  show 
how  the  damage  occurred,  nor  explain  why  they  omitted  to  do  so, 
tends  to  induce  the  belief  that  they  could  make  no  defence.  They 
had  the  witnesses  under  their  control.  The  plaintiff  may  not  have 
been  present  when  his  cattle  were  killed  and  may  not  be  able  to 
discover  who  were  the  persons  employed  on  the  train  when  the 
damage  was  done.  When  a  party  is  charged  witli  an  act  or  dec- 
laration which  may  subject  him  to  an  action,  and  <]oe8  not  deny 
it,  his  silence  is  construed  into  an  admission.  The  same  construction 
may  be  put  on  a  party's  omission  to  offer  testimony  in  his  defence 
when  it  is  in  his  power  to  produce  witnesses  who  might  exculpate 
him."  This  was  the  principle  upon  which  the  case  turned,  to  wit, 
the  fact  that  it  was  in  the  power  of  the  defendant  alone  to  explain, 
and  that  he  failed  to  attempt  it.  There  is  not  a  word  or  an  intima- 
tion appearing  in  the  case  which  involved  the  stock  law  as  it  then 
existed,  as  one  of  the  elements  of  the  decision. 

Nor  can  we  say  that  the  opinion  of  the  court  was  unsustained 

by  antliority.     The  cases  relied  on  and  cited  seem  to  support  it. 

Leame  v.  Brav,  3  East.  593  ;  Weaver  v.  Ward,  Hoi)k.  134 ;  Christie 

«?.  Griggs,  2  0am.  79;  Piggott  v.  Eastern  Counties  R.  E.  Co.,  54: 

Eng.  Cora.  L.  228;  Ellis  v.  Portsmouth  &  Roanoke  R.  R.,  2  Ired. 

140.    But  whether  this  he  so  or  not,  Dauner's  Case  was  heard  in 

1851,  over  thirty  years  ago.     Since  then  it  has  been  regarded  as 

the  settled  law  of  this  State.  It  had  the  sanction  of  an  unanimous 

court.  Judge  Frost  delivering  the  opinion  of  the  court  and  O'Neall, 

Evans,  Wardlaw  and  Whitner  concurring,  than  whom  neither  our 

jndicial  g;illery  nor  that  of  any  State  has  ever  furnished  a  more 

imposing  array.     It  has  grown  gray  with  time,  and  the  country, 

citizens,  railroads  and  all  have  understood  it  and  conformed  to  it. 

Under  these  circumstances  its  roots  have  gone  down  too  deep  to  be 

torn  up  easily. 

In  addition  to  the  authorities  referred  to  supra^  in  Cooley  on 
Torts,  the  following  is  found,  which  fully  accords  with  Danner's 
Case.  Mr.  Cooley  says  :  "  The  duty  being  pointed  out,  the  failure 
to  observe  it  is  to  be  shown  ;  in  other  words,  the  existence  of  negli- 
gence. This  is  an  affirmative  fact,  the  presumption  always  being 
nntil  the  contrary  appears,  that  every  man  will  perform  his  duty. 
Bnt  the  gtuzntuwroi  evidence  necessary  to  make  out  Si  j}7*inUi facie 
case  of  negligence  is  very  slight  in  some  cases,  while  in  others  a 
more  strict  showing  is  required.     A  bailee  who  returns  in  an  in- 
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jared  conditioD  an  article  which  has  been  loaned  to  him^  is  bj  this 
very  condition  called  npon  to  explain,  for  a  presumption  of  fanlt 
must  arise  therefrom  against  him.  If  a  cliild  is  sent  into  the  streets 
of  a  city  in  charge  of  a  spirited  team^  which,  apparently,  he  is  too 
young  and  weak  to  manage,  the  negligence  seems  manifest,  while 
there  mi^ht  be  no  appearance  of  want  of  due  care  had  the  team 
been  broken  down  by  labor  and  years.  Often  the  injury  itself 
affords  Bnf&Qient  prima  facie  evidence  of  negligence.  Thus  if  tlie 
buildings  of  individuals  are  destroyed  by  fire  originating  in  sparks 
from  a  locomotive,  the  fire  itself  is  held  to  be  evidence  of  negli- 
gence which  requires  to  be  overcome  by  some  showing  that  the 
railway  company  provides  suitable  precautions  against  such  an  oc- 
currence, &c.  There  is  consequently  nothing  unreasonable  in  pre- 
suming negligence  from  the  occurrence  of  an  injuir  and  calling^ 
upon  the  railway  authorities  to  rebut  the  prima  jade  case  by 
showing  that  they  took  reasonable  care,"  etc.  Oooley  Torts,  p.  665. 

The  rule  in  Danner's  Case  is  not  modified  either  in  Murray's, 
Roofs  or  Rowe's  Case.  In  Murray's  Case,  Judge  Wardlaw  did 
say,  that  on  account  of  the  fence  law  which  prevailed  in  the  State 
at  that  time,  "  it  was  not  unlawful  for  the  owner  of  horses  or  cows 
to  permit  them  to  roam  at  large  upon  all  lands  of  his  own  or  of 
othere  that  were  not  guarded  by  a  fence  such  as  the  law  prescribes ; 
and  the  entry  of  a  horse  or  cow  upon  the  uninclosed  track  of  the 
railroad  is  no  trespass.  The  owner  of  cattle  who  permits  them  to 
roam  runs  the  risk  of  all  damage  which  they  may  receive  accident- 
tally,  and  so  may  sometimes  be  said  to  be  negligent  of  his  own 
interests ;  but  he  is  not  guilty  of  legal  negligence  such  as  emi)arra£S 
his  recovery  from  a  person  who  througli  negligence  hurts  his 
cattle."  He  further  said  :  "  The  court  acquiesces,  too,  in  the  refer- 
ence which  the  recorder  made  to  Danner's  Case  for  the  presump- 
tion which  arises  from  the  killing  of  the  horse  by  a  train  of  cars 
established  and  unexplained,  and  for  the  unfavorable  inference 
raised  by  the  absence  of  all  the  defendants'  agents  who  were  at  the 
killing.  Negligence  rather  than  accident  is  shown  by  proof  of 
damage  done  by  a  train  when  nothing  more  appears,"  etc,  10 
Rich.  231.  In  Roofs  Case,  4  S.  C.  61,  Danner's  Case  was  followed 
upon  the  principle  of  stare  decisis,  dind  wbs  affirmed  in  Rowe's 
Case,  7  S.  C.  167.  We  find,  therefore,  no  error  in  his  Honor's 
charge  as  to  the  first  exception. 

The  other  exceptions  involve  refusals  to  charge.  It  is  to  be 
regretted  that  the  charge  of  the  judge  is  not  found  in  the  brief. 
It  would  have  been  better  to  have  had  it  set  out  in  full  so  that 
we  might  have  seen  what  he  did  say,  and,  therefore,  been  better 
able  to  determine  the  force  and  effect  of  the  exceptions.  The 
second,  fifth  and  seventh  exceptions  raise  substantially  the  same 
point,  to  wit,  that  inasmuch  as  under  the  stock  law,  cattle  roaming 
at  large  on  the  track  or  road-bed  of  a  railway  company  are  tres* 
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paflsers,  their  owners  cannot  recover  for  injury  done  them  by  the 
trains  nnder  any  circumstances,  as  urged  in  the  second  exception, 
and  in  the  seventh,  unless  the  company's  gross  negligence  or  wil- 
ful injury  is  proved. 

We  think  these  requests  were  properly  refdsed.  Certainly,  the 
first  could  not  have  been  charged,  because,  even  assuming  that  it 
might  be  held  to  be  a  trespass  for  cattle  to  roam  upon  a  railroad 
track  in  those  counties  where  the  stock  law  prevails  (as  to  which 
we  do  not  now  express  an  opinion),  yet  this  would  not  have  war- 
ranted the  charge  requested.  True,  where  one  is  a  trespasser  upon 
the  land  of  another,  either  in  himself,  his  servants,  or  his  cattle,  he 
may  be  made  responsible  in  an  action  for  damages;  but  we  know 
of  no  law  which  would  warrant  the  injured  party  to  take  the  law 
into  his  own  hands  and  kill  the  trespasser.  The  courts  may  redress 
his  wrongs ;  but  he  has  no  authority  to  undertake  to  right  himself, 
much  less  to  inflict  vengeance. 

No  doubt  some  negligence  must  be  proved ;  whether  it  must  be 
gross  or  not  is  not  necessary  for  us  to  determine.  In  fact,  the 
difference  which  is  sometimes  attempted  to  be  drawn  between  dif- 
ferent kinds  of  negligence  is  so  shadowy  that  it  is  by  no  means 
easy  to  define  clearly  what  is  gross,  or  what  is  ordinary,  or  what 
is  tne  degree  in  a  special  case.  But  if  there  be  a  distinction,  it 
was  not  necessary  for  the  judge  to  charge  as  requested  here.  The 
rule  in  Banner's  Case  required  him  to  say  when  the  killing  was 
proved,  that  the  plaintiff  might  rest,  and  if  the  defendant  failed 
to  explain  this  killing  so  as  to  exculpate  the  company,  either  by 
proof  that  the  killing  was  accidental,  unavoidable,  or  free  from 
negli^nce,  then  the  fact  of  killing,  with  the  prima  facie  case 
which  it  made,  was  sufficient,  as  this  furnished  all  the  proof 
which  the  case  in  the  first  instance  required.  This  the  judge 
charged. 

As  to  the  third,  fourth,  and  sixth  exceptions.  These  raise 
the  question  of  contributoiy  negligence.  The  facts  of  the  case 
are  not  fully  stated  in  the  brief ;  so  far  as  it  appears,  no  testi- 
mony was  offered  by  the  defendant ;  in  fact,  it  is  so  stated  in 
the  brief.  The  question,  then,  as  to  contributory  negligence, 
was  an  abstract  question  having  no  reference  to  the  facts.  These 
exceptions  may  have  contained  good  law,  but  it  was  irrelevant 
here. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 

Presumption  of  Negligence. — As  to  whether  or  not  any  presumption  of 
negligence  arises  from  tlie  mere  fact  of  injary  to  cattle  hy  a  railroad  train, 
see  WilsoD  e.  Norfolk  &  Southern  R.  Co.,  and  note  tvpra. 

Railroad  Company  not  Liable  for  tnjurietto  Cattle  Tretpastingon  Track. — 
It  is  held  in  some  States  that  a  railroad  company  is  not  liable  for  mere  negli- 
gence in  running  over  cattle  trespassing  upon  its  track.    Corwin  e.  New 

A.  &  S.  R.  Cas.— M 
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York  A  Erie  R  Co.,  13  N.  Y.,  43;  New  York  A  Erie  R.  Co. «.  Skinner,  19 
Pa.  St.  298;  Drake  v,  Philadelphia  &  Erie  R.  Co.,  51  Pa.  St.  240;  Penna. 
R.  Co.  «.  Riblet,  66  Pa.  St.  164;  Hurd  t.  Rutland  &  B.  R  Co.,  25  Vt.  116; 
Jackson  «.  Rutland  &  B.  R.  Co.,  25  Vt.  150;  Morse  «.  Rutland  &  B.  R  Co., 
27  Vt.  49;  Perkins  «.  Eastern  R  Co.,  29  Me.  307;  Woolson  «.  Northern  R 
Co.,  19  N.  H.  267;  Cornwall  «.  Sullivan  R  Co.,  28  N.  B.  161;  Cbapin  v. 
Sullivan  R  Co.,  89  N.  H.  58;  Tower  a.  Providence  &  W.  R  Co.,  2  R  I.  404; 
Steams  «.  Old  Colony  &  F.  R  Co.,  1  Allen,  498;  Eames  «.  Salem  &  L.  R.  C«.. 
98  Mass.  560;  Henry  «.  Dubuque  &  P.  R  Co.,  2  Iowa.  288;  Locke  v.  St.  Paul 
&  P.  R  Co.,  15  Minn.  850;  Stucke  «.  Milwaukee  &  M.  R  Co.,  9  Wise.  202; 
Williams  «.  New  Albany  &  S.  R  Co.,  5  Ind.  Ill;  Lafayette  &  I.  R  Co.  o. 
Bhriner,  6  Ind.  141;  Indianapolis  &  C.  R.  Co.  v,  Kinney,  8  Ind.  402;  Indian- 
apolis ife  C.  R  Co.  «.  McClure,  26  Ind.  870;  Indianapolis  &  C.  R  Co.  «. 
Harter,  38  Ind.  557;  Little  Rock  <fe  Ft.  Smith  R  Co.  «.  Finley,  11  Am.  A 
Eng.  R.  R.  Cas.  469. 

Railroad  Company  Liable  In  Case  of  Negligence  for  Injuries  to  Cattle 
Tretpatting  on  Trackt — ^But  a  contrary  view  is  taken  in  other  Slates,  and  tf 
railroad  company  will  be  held  liable  for  negligence  on  the  part  of  its  servants 
in  running  over  cattle  trespassing  upon  the  track.  Illinois  Central  R  Co.  9. 
Middlesworth,  46  111.  494;  Toledo,  W.  &  W.  R  Co.  v.  McGinnis,  71  111.  846  j 
Iflbell  e.  New  York  &  K.  H.  R  Co.,  27  Conn.  398;  Baltimore  &  Ohio  R  Co.  o. 
Mulligan,  45  Md.  486;  Eerwhacker  9.  Cleveland,  C.  &  C.  R  Co.,  3  Ohio  St. 
172;  Cincinnati,  H.  <&  D.  R  Co.  9.  Waterson,  4  Ohio  St.  424;  Cincinnati  & 
Zanesville  R.  Co.  0.  Smith,  22  Ohio  St.  227;  Needhara  v.  Santa  F.  &  St.  J. 
R  Co.,  37  Cal.  409;  Locke  e.  St.  Paul  &  P.  R  Co..  15  Minn.  350;  Wither- 
spoon  V,  Milwaukee  &  St.  P.  R  Co.,  24  Minn.  410;  Louisville  <&  N.  R.  Co.o. 
Wainscott,  8  Bush,  (Ky.)  149;  Kentucky  Central  R  Co.  v,  Ix'bus,  14  Bush. 
(Ky.)  518;  Louisville  &  F.  R.  Co.  f>.  Milton,  14  B.  Monr.  75;  Na.shville  & 
C.  R.  Co.  «.  Anthony,  1  Lea  (Tenn.),  516;  Williams  «.  Northern  Pacific  R 
Co.,  11  Am.  &  Enp.  R  R  Cas.  421;  Railway  Co.  tJ.  Howard,  11  Am.  &  Eng. 
R  R.  Cas.  488;  Western  Maryland  R  Co.  v.  Carter.  13  Am.  &  Eng.  R  R 
Cas.  673;  SimkinstJ.  Columbia  &  Greenville  R.  Co.,  20  S.  C.  259;  s.  c.  infra; 
Alabama  Gt.  Southern  R.  Co.  ©.  Powers.  73  Ala.  244;  s.  c.  infra. 

Wilful  and  Wanton  Injuries  to  Trespassing  Cattle. — It  is  of  course  admitted 
by  the  courts  of  all  the  States  that  if  the  servants  of  the  railroad  company 
have  been  guilty  of  wilful  or  wanton  misconduct  in  running  over  cattle^ 
the  company  is  liable  without  regard  to  the  question  whether  or  not  there 
has  been  a  trespass.  Eames  v.-  Salem  &  L.  R.  Co.,  98  Mass.  560;  Mavnard  9. 
Boston  &  M.  R.  Co.,  115  Mass.  458;  McDonnell  «.  Pittsfield  &  N.  A.'R  Co., 
115  Mass.  564;  Darlings.  Boston  &  Albany  R  Co.,  121  Mass.  118;  Hance  o. 
Cayuga  &  S.  R  Co.,  26  N.  Y.  428;  Spinner  v.  New  York  Central  &  H.  RR 
Co.,  67  N.  Y.  153;  North  Penna.  R  Co.  x.  Rehman,  49  Pa.  St,  101 ;  Drake  c. 
Philadelphia  &  Erie  R  Co.,  51  Pa.  St.  240;  Jefferson vi lie,  M.  &  J.  R  Co.  e, 
Adams,  43  Ind.  402;  Jeffersonville,  M.  &  S.  R.  Co.  9.  Underbill.  48  Ind.  389; 
Bennett  c.  Chicago  &  N.  W.  R.  Co.,  19  Wise.  145;  Fisher  «.  Farmers'  L.  & 
T.  Co.,  21  Wise.  78 :  Denver  &  Rio  Grande  R  Co.  t.  Olaen,  4  Col.  239;  Central 
Branch,  etc.,  R  Co.  v.  Lea,  20  Kans.  853;  Atchison,  T.  &  a  F.  R  Oo.  v. 
Hegwir,  21  Eans.  622. 
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V. 

OoLincBiA  AND  Gbbbnyillb  B.  R.  Oa 

(30  /ScweA  Carolina  BeparU^  259.) 

A  horse  found  upon  a  railroad  track  in  this  State  is  not  a  trespasser,  not 
even  under  the  terms  of  the  stock  law,  where  the  horse  is  in  its  owner*s  in- 
closed pasture,  through  which  the  railroad  has  only  a  risht  of  way. 

Negligence  is  a  relative  term,  and  its  existence  depends  upon  the  require- 
ments of  the  occasion. 

In  the  running  of  a  railroad  train,  the  employees  must  regard  the  safety  of 
the  passengers  and  the  property  of  the  company,  as  well  as  dangers  to  cattle 
and  persons  on  the  track,  and  the  question  of  negligence  is  influenced  by 
these  considerations;  but  it  cannot  be  said  that  a  railroad  company  is  liable 
only  for  gross  negligence  in  the  killing  of  a  horse  on  its  track  by  a  train  of 
cars,  or  for  wanton  negligence  or  wilful  misconduct. 

The  court  committed  no  error  in  refusing  to  charge  the  jury  '*that  if  it 
uppear  that  a  horse  killed  or  injured  by  a  train  was  first  discovered  or  was 
flrst  discoverable  on  the  track  at  such  a  short  distance  from  the  place  where 
he  was  killed  or  injured  that  the  train  could  not  have  been  stopped  in  time 
to  prevent  running  over  or  against  the  horse,  it  was  not  necessary  that  the 
persons  running  the  train  should  have  seen  the  horse,  or,  having  seen  him, 
that  they  should  have  attempted  to  stop  the  train." 

Horses  on  a  railroad  track  were  killed  by  a  passing  train,  which  was 
thereby  thrown  from  the  track  and  its  engine  injured.  Held,  that  the  in- 
jury to  the  engine  was  no  proper  counter-claim  in  action  for  damages 
Drought  by  the  owner  of  the  horses  against  the  company. 

There  being  contradictory  evidence,  the  judge  properly  refused  to  direct 
a  verdict. 

Where  a  request  to  charge  asserts  a  general  proposition  of  law,  which,  so 
far  as  applicable  to  the  cause  at  issue,  had  already  been  charged,  there  is  no 
error  in  refusing  the  request. 

This  was  an  action  by  Eldred  C.  Simkins  against  the  Columbia 
A  Greenville  R.  R.  Co.,  commenced  April  7,  1881,  to  recover 
$500  damages  for  the  killing  of  two  horses  belonging  to  plaintiflE 
by  a  train  of  cars  of  the  defendant  company,  on  or  about  March  1, 
1881.  The  defendant  denied  liability  and  asserted  as  a  counter- 
claim injuries  done  to  the  engine  and  cars  of  the  company  by  the 
presence  of  these  horses  on  the  track.  To  this  counter-claim  there 
was  no  reply. 

The  accident  occurred  at  a  trestle,  towards  which  the  heroes  had 
run  on  the  track  from  one  hundred  and  twenty-five  to  two  hun- 
dred and  fifty  yards,  as  estimated  by  witnesses  from  the  tracks  of 
the  horses.  All  this  was  within  the  pasture  of  plaintiff,  through 
which  defendant  had  a  right  of  way,  and  the  horses  were  killed 
about  midnight.  The  employees  of  the  company,  in  charge  of  the 
train,  did  not  know  that  these  horses  were  on  the  track  until  after 
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the  engine  had  been  thrown  off  by  the  killing  of  the  horses.  As 
to  the  speed  of  the  train,  the  darkness  of  the  night,  and  the  burn- 
in^of  a  headlight  on  the  engine,  the  evidence  was  conflicting. 

The  defendant  presented  several  requests  to  charge.  Those 
which  were  refused  are  correctly  quoted  in  the  exceptions,  and  the 
opinion  states  the  reasons  given  by  the  Circuit  judge  for  his  re- 
fusal.    He  did  charge  the  jury  as  follows: 

'^Tliat  under  the  laws  of  this  State  a  railroad  company  is  not 
l)ouiid  to  protect  its  track  by  fences  or  other  indosure  from  the 
incursions  of  horses,  cattle,  or  other  animals.  That  a  railroad 
company  is  not  liable  for  the  killing  of  a  horse  upon  the  track  by 
its  train,  if  such  killing  is  accidental.  That  a  railroad  company  is 
not  liable  for  injuries  caused  by  the  mere  fact  that  a  train  was  of 
such  length,  or  was  running  at  such  speed  at  night,  that  it  could 
not  be  stopped  by  the  engineer  and  bmkeinan  shoit  of  one  hnn> 
dred  or  two  hundred  or  even  thi'ee  hundred  yards,  inasmuch  as 
such  running  of  a  train  is  not  negligence  or  misconduct.  That  in 
the  absence  of  proof  of  gross  negligence  or  wilful  misconduct  on 
the  part  of  the  railroad  company  itself,  the  damages  for  the  killing 
or  injuring  of  horses  on  the  track  can  in  no  event  be  vindictive, 
but  merely  compensatory  for  the  actual  loss  proven  to  have  been 
sustained  bv  the  same." 

And  he  further  charged  the  jury  that  the  fence  or  stock  laws  of 
this  State  applicable  to  Newberry  County  and  other  counties  at  the 
time  these  liorees  were  injured  changed  the  rule  of  law  formerly 
prevailing  here,  so  as  to  do  away  with  the  presumption  of  negli- 
gence on  the  part  of  the  railroad,  derived  from  the  mere  fact  of 
killing  or  injuring  stock,  and  so  as  to  put  upon  the  owner  of  the 
stock  killed  or  injured  the  bnrden  of  proving  that  such  killing  or 
injuring  was  the  result  of  negligence  on  the  part  of  the  railroad 
or  its  employees;  but  that  the.plaintiff  having  intmduced  testimony 
on  the  point  of  negligence,  if  the  jury  should  conclude  from  the 
testimony  in  the  case  that  there  was  negligence  on  the  part  of  the 
railroad  or  its  employees,  they  should  find  for  the  plaintiff,  the 
owner  of  the  stock. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $328. 

The  defendant  appealed  upon  the  following  exceptions,  together 
with  those  copied  into  the  opinion  : 

6.  ''Because  his  Honor  refused  the  request  of  the  defendant  to 
charge  the  jury  'That  a  railroad  company  is  not  liable  for  the  kill- 
ing or  injuring  of  a  horae  upon  the  track  by  its  train,  unless  such 
killing  or  injuring  is  the  result  of  either  wanton  negligence  or 
wilful  misconiluct  of  the  employees  running  the  train.' 

7.  "  Because  his  Honor  refused  the  request  of  the  defendant  ta 
charge  the  jury  'That  since  the  enactment  of  the  stock  or  fence 
laws  of  this  State,  the  killing  or  injuring  of  hoi'ses  by  a  railroad 
train,  on  its  ti*ack,  in  Newberry  County,  does  not  put  the  bardea 
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oS  proof  upon  the  railroad  company,  that  finch  killing  or  injuring 
was  accidental  or.  inevitable,  but  that  in  such  case  it  is  necessary, 
in  order  to  make  the  railroad  company  liable,  that  there  be  proof 
of  wanton  negligence  or  wilful  misconduct  on  the  part  of  the  em- 
ployee or  employees  rnnning  the  train.' 

8.  ^^  Because  his  Honor  refused  the  reauest  of  the  defendant  to 
charge  the  jury  ^  That  if  it  appear  that  a  liorse  killed  or  injured  by 
a  ti*ain  was  first  discovered,  or  was  first  discoverable,  on  the  track 
at  such  a  short  distance  from  the  place  where  he  was  killed  or  in- 
jured, that  the  train  could  not  have  been  stopped  in  time  to  pro- 
vent  running  over  or  against  the  hoi*se.  it  was  not  necessary  that 
the  persons  running  the  train  should  have  Been  the  horse,  or  hav- 
ing seen  him,  that  they  should  have  attempted  to  stop  the  train.' 

11.  ^'  Because  his  Honor  refused  tlie  reauest  of  tlie  defendant 
to  charge  the  jury  '  That  where  a  party  seeKs  to  recover  damages 
for  injury  to  his  person  or  property,  resulting  from  the  negligence 
of  another,  he  must  show  that  liis  own  conduct  has  been  free  from 
blame;  and  it  must  not  appear  that  he  has  contributed  to  the  cause 
of  injury  on  accounr  of  which  he  complains.'" 

SuJKjr  &  Caltiwell  for  appellant. 

Moorman  &  Simkins,  contra. 

Simpson,  C.  J. — The  respondent  seeks  to  recover,  in  this  action, 
the  value  of  two  horses,  killed  on  the  track  of  defendant's  rail- 
road, by  a  train  of  cars  passing  over  them.  Unlike  the  case  of 
Jones  against  this  defendant,  just  decided  by  this  court  [supra]^ 
the  respondent  assumed  the  duty  of  proving  negligence  affirma- 
tively by  other  testimony  than  the  mere  killing,  and  he  did  not 
rely  upon  the  presumption  arising  from  the  fact  of  killing  as  in 
Dannei-'s  Case.  The  defendant  also  introduced  evidence  upon  the 
subject  of  negligence,  and  the  case  was  stoutly  fought,  on  both 
sides,  as  to  that  question.  The  defendant  submitted  various  legal 
propositions,  some  fourteen  in  all,  to  the  Circuit  judge,  with  re- 
quests to  charge  them.  The  judge  declined  eleven  of  these  re- 
quests, which  now  constitute  the  grounds  of  appeal. 

The  fii-st  four,  as  is  admitted,  involved  the  same  principle  and 
hinge  upon  the  same  point,  and  they  were  discussed  before  us,  on 
both  siaes,  under  the  same  head.  They  rest  upon  the  general 
proposition,  that  a  horse  found  upon  a  railroad  track  in  this  State 
IS  a  trespasser, and  that  all  questions  as  to  the  liability  of  a  railroad* 
company  in  the  killing  of  such  horse  must  be  adjudicated  under 
the  light  of  the  fact  tliat  he  is  a  trespasser.  No  ooubt  the  coun- 
sel presen tingL these  requests  intended  them  to  apply  to  Newberry 
County,  the  place  of  trial,  as  legal  propositions  arising  under  the 
operation  of  the  stock  law,  and  to  such  otlier  counties  in  which 
the  stock  law  had  become  the  law.  They  intended  to  claim  that 
in  such  counties,  since  the  enactment  of  the  stock  law,  stock  were 
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not  at  liberty  to  roam  at  large  as  formerly,  atid  if  in  such 
they  were  found  outside  the  premises  of  their'owner,  it  was  illegal, 
and  a  trespass,  and  that  in  such  cases  tlie  law,  as  to  injuries  done 
them,  should  be  applied  under  the  influence  of  that  fact 

The  propositions,  however,  as  presented  to  the  judge,  were 

General  in  their  terms,  no  reference  being  made  to  iJewberry 
lounty  or  to  the  stock  law.  The  judge  made  a  written  indorse- 
ment on  these  requests,  as  follows :  "They  relate  to  the  general 
law  of  the  State,  and  not  to  the  fence  law  of  this  (Newberry) 
county.  As  a  general  rule  of  law  in  this  State,  said  propositions 
are  contrary  to  the  decisions  of  this  State."  It  does  not  appear 
that  any  enort  was  made  to  correct  this  misunderstanding  of  the 
judffe,  or  to  inform  him  that  the  requests  were  founded  upon  the 
stock  laws  of  force  in  Newberry  County.  On  the  contrary,  the 
charge  as  thus  indorsed  seems  to  have  been  submitted  to.  This 
court  has  no  power  to  consider  propositions  not  made  below,  or  to 
review  refusals  to  charge  in  the  absence  of  requests  to  charge. 
Errors  of  commission  are  of  course  before  us,  when  brought  up  by 
proper  exceptions,  but  errors  of  omission  must  be  founded  upon  a 
previous  request  to  the  judge,  in  addition  to  the  exceptions  neces*  • 
sary  to  bring  them  under  our  review. 

Looking  at  the  requests  as  understood  by  the  judge,  based  upon 
the  generality  of  the  terms  in  which  they  were  couciied,  there  can 
be  no  doubt  that  his  ruling  was  correct.  But  had  he  understood 
the  request  to  have  reference  to  Newberry  County,  and  based  upon 
the  stock  law  of  force  in  that  county,  according  to  the  view  which 
we  take  of  the  question  it  would  not  have  been  error  to  refuse  the 
request,  as  we  do  not  think  the  stock  law  has  any  application  to 
the  case.  The  injury  complained  of  was  sustained  at  a  point  on 
the  track  where  it  passed  through  an  inclosure  of  the  plaintiff, 
used  by  him  as  a  pasture  for  his  cattle.  The  only  statute  of  force 
at  the  time  the  disaster  occurred  was  the  act  of  December  14, 
1878.  16  Stat.  689.  The  language  of  which  is,  "  That  in  the 
counties  of  Abbeville,  Union,  Newberry  and  Laurens,  it  shall  not 
be  lawful  for  the  owner  or  manager  of  any^horse  ...  or  neat 
cattle  of  any  description  to  permit  the  said  animals  or  any  of  them 
to  run  at  large  beyond  the  limits  of  their  own  land." 

It  is  conceded  in  this  case  that  the  railroad  company  did  not 
own  the  land  upon  which  its  track  rested  at  the  point  where  the 
damage  was  done,  but  was  only  entitled  to  a  right  of  way,  an  ease- 
ment, over  the  said  land.  The  act  above  cited,  further  provides 
that  "  wherever  any  of  the  said  stock  be  found  upon  the  lands  of 
another  person  than  the  owner,  the  owner  of  such  stock  shall  be 
liable  for  all  damages  sustained."     It  will  be  observed  that  the 

f)rohibition  is  against  permitting  stock  to  run  at  large  beyond  the 
imits  of  the  owners  of  land,  and  the  penalty  is  a  liability  for  dam- 
ages, if  one's  stock  is  found  upon  the  lands  of  another.     In  this 
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€&6e  the  animals  of -the  plaintiff  were  not  beyond  the  limits  of  his 
land.  They  were  not  upon  the  lands  of  the  defendant.  The  de- 
fendant had  only  an  easement,  an  incorporeal  hereditament,  which 
is  something  different  from  land.  The  plaintiff  still  retained  the 
ownership  of  the  land,  and  might  lawfully  use  it  in  any  way  not 
inconsistent  with  the  easement  of  the  defendant. 

There  was,  therefore,  nothing  unlawful  in  the  act  of  the  plain- 
tiff in  permitting  his  stock  to  roam  at  large  in  his  inclosed  pasture 
upon  his  own-  land,  through  which  the  defendant  only  had  the 
right  of  way,  and  it  was  not  a  trespass  on  his  part  for  his  animals 
to  stray  upon  the  track  of  the  defendant's  railroad.  "We  have  not 
been  able  to  discover  in  any  of  the  various  acts  in  relation  tg  the 
stock  law,  any  indication  of  an  intention  to  embrace  within  their 
provisions  the  various  railroad  tracks  in  this  State,  and  it  seems  to 
us  clear  that  the  terms  need  in  the  act  referred  to,  according  to 
their  proper  construction,  cannot  be  extended  so  as  to  embrace  the 
track  of  a  railroad  in  which  the  company  has  a  mere  easement,  and 
does  not  own  the  land  over  which  the  track  passes.  In  our  opinion, 
therefore,  all  of  the  grounds  of  appeal  based  upon  the  stock  law 
must  be  overruled. 

Fifth  exception.  ^'  Because  his  Honor  refused  the  request,  that 
a  railroad  company  is  not  liable  for  killing  or  injuring  a  horse  upon 
the  track  of  its  train  unless  such  killing  or  injuring  is  the  result 
of  gross  negligence  on  the  part  of  the  employees  running  the  train, 
or  at  least  on  the  part  of  the  engineer."  The  judge  allowed  this 
except  the  word  "  gross."  We  think  the  weight  of  the  authorities 
sustains  the  judge's  ruling.  The  subject  of  negligence  has  been 
much  discussed,  and  various  definitions  have  been  given  of  it,  and 
much  confusion  has  arisen  in  reference  thereto.  Sometimes  it  has 
been  held  to  be  a  question  of  fact  and  left  almost  entirely  to  the 
good  sense  of  the  jury.  At  other  times  it  lias  been  regarded  as  a 
question  of  law,  and  sometimes  it  has  become  a  mixed  question  of 
law  and  fact.  It  is  not  necessary  for  us  in  this  case  to  go  into  this 
question  and  explore  the  mass  of  cases  in  the  different  States  and 
courts  where  this  subject  has  been  considered  and  adjudged.  The 
exception  itself  submits  it  as  a  question  of  fact,  ana  the  only  ob- 
jection is  that  the  Circuit  judge  did  not  require  as  a  legal  propo- 
sition that  the  jury  should  be  limited  to  sucii  negligence  as  might 
be  termed  gross. 

Negligence,  as  we  understand  it,  is  the  absence  of  care,  and  in 
its  essence,  in  all  of  its  forms,  it  implies  wrong  and  fault  in  the 
party  committing  it.  There  may  be  different  degrees  of  care. 
There  may  be  a  most  assiduous,  minute  and  scrupulous  attention 
governing  one's  conduct,  or  there  may  be  that  sort  of  attention 
which  characterizes  the  conduct  of  ordinary  men,  or,  still  further, 
that  which  belongs  to  the  reckless  and  indifferent.  And  there  may 
be  the  absence  oi  all  care,  substituted  by  a  wanton,  wilful  act,  in- 
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tended  to  do  injury.  The  absence  of  these  degrees  of  care  may 
characterize  the  negligence  which  results  In  the  first  class  the 
negligence  might  be  desi^ated  as  slight ;  in  the  second,  ordinary; 
and  in  the  third,  gross,  if  epithets  are  necessary.  Now  there  are 
bat  few  cases  where  that  minute  and  scmpnlous  attention,  referred 
to  above  in  the  first  class,  is  reanired  by  the  law,  and  consequently 
but  few  cases  where  slight  negligence  can  be  made  the  foundation 
€ft  an  action  for  damages.  All  that  the  law  requires,  as  a  general 
rule,  is  that  sort  of  care  which  prudent  men,  influence  by  personal 
interest,  ordinarily  bestow  on  tneir  business  and  conduct,  and  it  is 
the  absence  of  this  kind  of  care  which  in  most  cases  gives  rise  to 
actions  at  law.  This  of  course  includes  the  third  dass^  where  there 
is  not  even  the  care  of  the  reckless  and  indifferent. 

It  should  be  observed  here,  however,  that  negligence  is  a  rela- 
tive term,  and  its  existence  in  a  given  case  depends  upon  the  re- 
quirements of  the  occasion.  I  mean  to  say,  that  an  act  may  be 
negligent  under  one  state  of  facts  when  the  same  act  under  a  dif- 
ferent state  of  facts  miffht  be  entirely  free  from  negligence.  For 
instance,  to  drive  a  wild  and  dangerous  horse,  and  of  unusual  speed, 
along  a  crowded  street  with  hundreds  of  persons  and  vehicles  on 
the  way,  would  be  a  negligent  act,  for  the  injurious  consequences 
of  which,  if  any,  a  party  could,  no  doubt,  beheld  responsible;  but 
to  drive  the  same  horse  at  the  same  speed  along  an  unoccupied 
street,  or  along  some  secluded  road  in  one's  own  inclosure,  seldom 
or  never  travelled  by  others,  might  be  free  from  every  feature  of 
negligence.  80,  too,  in  those  counties  in  the  State  where  the  stock 
law  has  not  become  the  law,  and  where  cattle  are  at  liberty  to  roam 
at  large  upon  railroad  tracks  and  elsewhere  at  will,  for  a  train  of 
cai*8  to  dasli  forward,  without  the  precaution  wbich  should  be  ob- 
served in  such  cases,  might  be  negligent,  whereas  the  same  train, 
going  at  the  same  speed,  and  without  the  same  precaution,  in  tlie 
counties  where  the  stock  law  has  been  adopted,  and  where  the  rail- 
road employees  had  no  thought  that  cattle  would  be  found  on  the 
track,  would  not  be  a  negligent  act. 

80,  at  last,  the  kind  of  negligence  for  which  a  party  may  be 
made  responsible  depends  on  the  degree  of  care  which  may  be  re- 
quired in  the  special  case.  If  the  care  of  the  most  prudent  and 
scrupulous  is  required,  then  slight  negligence  may  be  actionable. 
If  ordinary  care  is  only  required,  then  the  absence  of  this  or  ordi- 
nary negligence  would  sustain  an  action.  If  the  case  demands 
only  the  care  of  the  indifferent  and  reckless  (and  we  know  of  no 
such  case),  then  gross  negligence  would  be  necessary.  Negligence 
in  all  of  its  forms,  as  we  nave  said,  implies  wrong.  It  carries  witli 
it  the  idea  of  fault — a  failure  to  do  what  is  required  to  he  done. 
And  an  injury  resulting  from  this  failure  must  be  redi^essed, 
whether  it  be  a  slight,  ordinary  or  gross  failure.  That  is  to  say, 
in  cases  where  either  of  these  degrees  is  actionable  auder  the  prin- 
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cipIeB  laid  down  above,  then  an  injury  resnlting  from  it  is  entitled 
to  be  redressed. 

It  is  tme,  it  has  been  held  in  words  in  some  of  tlie  States  where 
the  mle  of  the  common  law  as  to  cattle  prevailed,  to  wit,  where 
the  owner  was  bonnd  to  keep  them  on  his  own  land,  tiiat  railroad 
companies  could  only  be  made  answerable  for  ati  injury  to  them 
wautonly  perpetrated,  or,  as  is  said  in  some  of  the  .cases,  where  the 
act  causing  the  injury  was  reckless  and  wilful.  This  seems  to 
have  been  neld  in  Massachusetts,  New  York,  Rhode  Island,  and  in 
some  other  of  the  States.  But  in  Yennont,  and  in  some  otlier 
States,  the  doctrine  prevails  that  the  company  is  liable  for  injuries 
to  cattle  upon  its  track  if  they  could  have  l>een  avoided  by  its  ser- 
vauts  in  the  exercise  of  ordinary  care.  Pierce  Kailr.  L.  p.  822- 
386,  where  the  different  cases  are  collected. 

These  principles,  although  seemingly  in  direct  conflict,  may  vet 
be  somewhat  harmonized  by  rememliering,  as  urged  above,  that 
negligence  is  relative,  and  its  character  depends  upon  the  care  re- 
qnircd  in  a  given  case ;  and,  therefore,  what  would  be  negligence, 
l^ross  or  otherwise,  in  one  case,  might  have  no  feature  of  negligence 
in  another.    In  the  running  of  a  railroad  train,  the  employees  must 
look  to  the  safety  of  the  passengers  and  of  the  property  of  the  com- 
pany, as  well  as  to  dangers  to  cattle  and  persons  on  the  track,  and 
tlie  question  of  negligence  must  be  determined  by  these  considera- 
tioDS  and  others ;  but  after  Jetting  these  have  their  legitimate  in- 
fluence subordinating  the  danger  of  cattle  to  these  higher  interests, 
we  cannot  agree  to  the  doctrine,  that  only  gross  negligence,  to  wit, 
the  absence  of  that  care  which  the  reckless  and  indifferent  would 
give,  could  alone  make  the  road  responsible.     We  do  not  see  that 
tlie  fact  that  stock  are  required  to  be  fenced  in,  and  are  not  ex- 
pected to  be  found  on  the  track,  should  release  the  company  from 
the  bestowal  of  such  care  as  would  be  reasonable  in  such  a  case.  It 
certainly  ought  not  to  license  the  company  to  any  conduct  short 
of  gross,  wilful  and  vicions,  or,  as  is  said  in  some  of  the  cases, 
wiltul   negligence.     We  think,  therefore,  that  the  circuit  judge 
was  warranted  in  striking  out  the  word  '^gross^'  in   the  excep- 
tion. 

Of  conree,  we  do  not  undertake  here  to  determine  what  would 
be  slight,  ordinary,  or  gross  negligence  in  these  railroad  cases. 
All  that  we  determine  is  that  it  is  not  necessarv  to  show  gross  neg- 
ligence, and  that  liability  may  attach  below  this.  We  think  the 
law  requires  these  companies,  even  in  counties  where  the  stock  law 
preFaile,  to  exercise  at  least  reasonable  care,  such  as  ordinarily  pru- 
dent men  would  be  expected  to  exercise  under  the  circumstances. 
Whether  this  has  been  exercised  in  a  special  case  is  a  question  of 
fact  for  the  jury. 

The  next  two  exceptions,  the  sixth  and  seventh,  in  which  the 
judge  was  requested  to  charge  that  nothing  short  of  wanton  neg- 
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ligenoe  or  wilful  misconduct  could  make  the  defendant  respond* 
ble,  are  disposed  of  by  what  we  have  alreadjr  said. 

We  do  not  see  that  the  eighth  exception  involves  any  principle 
of  law.  If  it  was  a  fact  that  the  horse  was  first  discovered  or  was 
first  discoverable  at  so  short  a  distance  on  the  track  that  th"^  train 
conld  not  have  stopped  m  time,  then  this  might  have  been  niged 
upon  the  jury  as  proof  that  there  was  no  negligence ;  but  we  do 
not  see  that  the  judge  was  required  to  charge  that  there  was  no 
negligence  as  matter  of  law. 

The  ninth  exception  alleges  error  because  his  Honor  refused  to 
charge  as  requested :  "  That  a  counter-claim  for  damages  resulting 
from  i;he  trespassing  of  the  horses  set  up  in  the  defendant's  answer 
in  an  action  for  damages  for  the  killing  or  in juiy  of  horses  by  the 
train  of  a  railway  company  is  proper,  and  must  be  allowed  to  the 
extent  of  the  damages  proved  to  have  actually  resulted  to  the  rail- 
road from  such  trespassing,  if  it  appear  that -such  damage  to  the 
company  was  not  the  result  of  blamable  conduct  on  the  part  of  the 
company  or  the  employees  running  the  train."  Under  the  code 
(section  171)  a  counter-claim  may  be  interposed :  1.  Where  the 
cause  of  action  of  defendant,  wnich  he  attempts  to  set  up  by 
counter-claim,  arises  out  of  the  contract  or  transaction  set  forth  in 
the  complaint  as  the  foundation  of  plaintiff's  claim,  or  is  connected 
with  the  subject  of  the  action.  2.  Where  the  plaintifiPs  action  is 
on  contract,  and  the  defendant's  cause  of  action  is  also  on  contract 
and  in  existence  at  the  commencement  of  plaintifPs  action. 
Lynch's  Code,  p.  72. 

The  plaintilrs  action  here  did  not  originate  in  contract,  so  we 
need  not  consider  any  of  the  grounds  above,  except  that  portion  of 
the  first  which  provides  for  a  counter-claim  where  the  defendant'* 
cause  of  action  arises  out  of  the  transaction  set  forth  in  the  com- 
plaint, or  is  connected  with  the  subject  of  the  action.    Did  the 
defendant's  cause  of  action,  presented  in  his  counter-claim,  arise  out 
of  the  transaction  set  forth  in  the  complaint,  or  was  it  connected 
with  the  subject  of  plaintifiPs  action  ?     The  foimdation  of  the 
counter-claim  is  an  alleged  trespass  by  plaintiflfs  horses,  which  re- 
sulted in  injury  to  defendant's  engine.     The  transaction,  if  it  be  a 
transaction,  which  is  the  foundation  of  plaintiflPs  action,  is  an  iniury 
done  to  plaintiff's  horses  by  a  train  of  cars  of  defendant.     These 
two  events  were  nearly  contemporaneous  in  this  instance  ;  but  did 
the  fir^t  arise  out  of  the  latter  ? 

There  is  certainly  no  necessary  connection  between  two  such 
events.  The  one  may  happen,  and  frequently  does  happen,  with- 
out the  other ;  but  even  when  happening  at  or  near  the  same  time, 
we  do  not  see  how  the  trespass  of  the  horses,  even  if  it  be  admit- 
ted that  they  were  trespassing  (which  must  always  be  in  such 
cases  the  first  event),  can  grow  out  of  the  injury  done  to  the 
horses.     Let  it  be  assumed  that  it  was  a  trespass  for  the  horses  to 
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beon  plaintifPs  track,  and  this  gave  the  defendant  a  right  of  action. 
The  horses  w^re  upon  the  track  before  the  train  arrived,  and  a 
right  of  action  had  accmed  to  defendant  before  any  cande  of  ac- 
tion arose  to  plaintiff. 

It  may  be  said,  however,  that  the  injury  for  which,  defendant 
seeks  by  his  counter-claim  to  recover  damages  occurred  afterwards. 
This  is  true,  but  did  it  grow  out  of  the  killing  of  the  horses, 
which  is  the  transaction  constituting  plaintiffs  cause  of  action,  or 
did  it  grow  ont  of  the  fact  that  these  horses  were  upon  the  track 
and  threw  the  engine  ofE  ?  We  do  not  see  that  defendant's  cause 
of  action  grew  out  of  the  transaction  which  is  the  foundation  of 
plaintiff's  suit,  in  the  sense  of  the  counter-claim  provided  for  in 
the  code,  or  that  it  has  such  connection  with  the  subject  of  plain- 
tiff's action  as,  under  the  code,  authorizes  it  to  be  set  up  as  a 
counter-claim  here.  On  the  contrary,  the  two  causes  seem  to  us 
to  be  entirely  separate  and  independent  of  each  other.  The 
foundation  of  each  is  a  tort.  But  these  torts  have  no  dependence 
the  one  upon  the  other.  The  alleged  tort  of  the  defendant,, 
which  constitutes  the  foundation  of  plaintiff's  action,  is  the  neg- 
ligent running  of  defendant's  cars  by  which  his  horses  were  killed ; 
the  alleged  tort  of  plaintiff,  which  is  the  foundation  of  defendant's- 
connter-claim,  was  the  alleged  illegal  presence  of  his  horses  upon 
the  railroad  track  by  whicn  the  train  was  thrown  from  the  track 
and  the  engine  injured.  The  injury  to  the  engine  in  point  of 
time,  it  is  true,  followed  in  quick  succession  that  of  the  injury  to 
the  horses ;  but  it  cannot  be  said  that  the  illegal  presence  of  the 
horses  on  the  track,  which  is  the  foundation  of  defendant's  coun- 
ter-claim, arose  out  of  the  negligence  of  defendant  in  running  the 
cars,  which  is  the  foundation  of  plaintiff's  action.  ISot  was  it  con- 
nected with  the  subject  of  plaintiff's  action. 

In  most  of  the  States  naving  the  code,  similar  provisions  to 
ours  in  reference  to  counter-claims  have  been  adopted,  and  in  some 
of  the  States  the  terms  "transaction,"  "arising  out  of,"  "subject 
of  action,"  and  "  connected  therewith,"  have  been  much  discussed* 
The  decisions  are  not  uniform,  and  from  them  it  is  diiSicult  to 
arrive  at  a  definite  and  satisfactorv  conclusion.  In  souie  of  the 
States,  especially  in  New  York,  the  tendency  has  been  to  limit 
and  nant>w  the  meaning  of  these  terms.  In  others,  the  construc- 
tion has  been  more  liberal.  In  the  first,  the  principles  of  the 
former  doctrine  of  set-off  and  recoupment,  which  applied  to 
actions  ex  contractu  entirely,  have  controlled,  more  or  less;  in  the 
latter,  it  has  been  held  that  the  terms  "  transaction"  and  "  subject 
•of  the  action"  mean  something  more  than  contracts,  and  that  con- 
sequently counter-claims  may  embrace  other  causes  of  action  be- 
sides those  arising  in  contract. 

This  whole  subject  is  fully  discussed  with  great  ability  and  per- 
spicoity  in  Mr.  f^omeroy's  second  edition  of  his  Eemedies  and 
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Bemedial  BijghtB,  §  734  ei  aeq.,  p.  772.  And  at  sectioii  790  will 
be  fotLnd  a  dScoflsion  of  the  "cases  in  which  the  demands  of  both 
parties  are  for  damages  arising  from  tort,"  in  which  be  says : 
*'  Corniter-claims  of  damages  from  torts,  when  attempted  to  be  en- 
forced against  canses  of  action  for  damages  also  arising  from  other 
torts,  have,  with  few  exceptions,  been  rejected.  The  conrts  have 
been  inclined  to  adopt,  or  at  least  to  assume  as  a  general  principle, 
that  snch  a  cross^emand  can  n^ver  arise  from  the  transaction  set 
forth  by  the  plaintiff  as  the  foundation  of  his  claim."  It  will  be 
seen,  however,  that  this  doctrine  has  not  been  universally  accepted. 
And  he  presents  in  the  foot-note  an  array  of  cases  from  which  this 
principle  was  extracted.  Opposed  to  this  doctrine,  he  also  cites  a 
few  cases  annonndDg  the  principle,  that  under  special  circum- 
stances a  tort  may  be  counter-claimed  against  a  tort  No  doubt 
this  is  true  whero  there  is  an  evident  connection.  Under  the  former 
practice,  when  the  law  of  set-off  and  rocoupment  prevailed,  it  is 
certain  that  the  cause  of  action  which  the  defendant  attempts  to 
set  up  hero  could  not  have  been  interposed.  Nor<do  we  see,  apon 
our  analysis  of  the  connter-claim  provision  in  our  code,  that  it  can 
1)6  done  hj  virtue  of  the  code,  tlfiider  these  circuniBtaiioes,  whUe 
the  cases  m  other  States  aro  not  authority,  yet  we  are  disposed  to 
follow  on  that  line  in  which  the  most  of  them  seem  to  have  gone; 
and,  therefore,  to  hold  that  the  Cirouit  judge  was  right  in  reusing 
this  request  oi  the  defendant. 

Tentn  exception.  Because  his  Honor  refused  the  request  of 
defendant  to  give  a  binding  charge  to  the  jury  "  to  find  for  the 
defendant,  because  of  there  being  in  this  case  no  proof,  or,  at 
most,  a  mere  scintilla  of  evidence  of  negligence  on  the  part  of  the 
defendant  or  its  employees."  The  judge  declined  this  because 
there  was  contradictory  testimony  on  that  point  which  must  be  left 
to  the  jury.     "We  see  no  error  here. 

Eleventh  exception,  as  to  contributory  neffliffence,  was  refused 
in  the  form  presented,  because,  as  stated  by  his  Honor,  ^' A  chai^ 
should  not  merely  state  a  general  rule  of  law.  It  should  be 
made  in  connection  with  a  point  in  the  case  on  which  evidence 
has  been  offered.  And  the  above  rule,  as  applicable  to  horses, 
has  already  been  charged  upon  and  the  defendant  held  liable  for 
negligence,  if  proved."  A  judge  is  not  bound  to  chame  general 
and  abstract  propositions  of  law  however  sound.  They  must 
have  some  connection  with  the  case  and  the  facts  relied  on.  So 
far  as  this  principle  had  reference  to  the  horses,  it  seems  that  the 
judge  had  charged  upon  it,  and  it  was  not  necessary  for  him  to  go 
over  that  ground  agam.  We  think  the  reason  which  he  gives  vin.- 
dicates  his  refusal. 

It  is  the  jadgment  of  this  court  that  the  judgment  of  the  Cir> 
cuit  Court  be  affirmed. 

Cattle  Trespassing  on  Track. — The  authorities  upon  the  subject  of  the 
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duty  of  a  railroad  company  to  cattle  trespassing  upon  its  track  will  be  found 
collected  in  the  note  to  Jon^s  v,  Columbia  &  Greenville  R.  Co.,  ntpra. 

Duty  of  Engineer  when  Cattle  are  Ahead  on  Track* — As  to  the  duty  of  the 
engineer  of  a  railroad  train  to  stop  or  slacken  speed  when  he  perceives  cattle 
ahead  on  the  track,  see  Kansas  City,  Ft.  S.  &  G.  R.  Co.  e.  Hmes,  and  note, 
infra. 

Injury  to  Trains  from  Trespassing  Cattle* — A  party  wronfffullj  allowing 
&is  cattle  to  stray  upon  the  track  of  a  railroad  company  is  liable  for  any  in- 
jury occurring  to  the  trains  of  the  company  in  consequence.  Eames  e.  Sa- 
lem &  L.  R.  Co.,  98  Mass.  560;  New  York  &  Erie  R.  Co.  e.  Skinner,  10  Pa. 
St.  298;  Sinram  v.  Pitts.,  Ft.  W.  &  C.  R.  Co.,  28  Ind.  244;  Hannibal,  etc., 
R.  Co.  9.  Eenney,  41  Mo.  271;  Housatonic,  etc.,  R.  Co.  e.  Enowles,  80 
Conn.  881;  N.  E:  R.  Co.  e.  Smeath,  8  Rich.  L.  (S.  C.)  185;  Annapolis  &  E. 
R  R.  Co.  e.  Baldwin,  11  Am.  &  Eng.  R.  R.  Cas.  486. 

Analogous  Case* — In  a  suit  against  a  railroad  company  for  an  injury  to 
cattle  occasioned  by  a  failure  to  fence  its  track,  defendant  cannot  set  off  the 
damage  done  to  the  train  of  the  company  by  collision  with  the  cattle.  Terre 
Haute  A  Ind.  R.  Co.  e.  Pierce,  95  Ind.  496 ;  s.  c,  irtfra 
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OmoAGo,  M.  AND  St.  P.  By.  Co. 

{Advance  Ctue,  Iowa,     October  28,  1884.) 

When  railroad  crossings  at  highways  are  so  constructed  that  the  public 
can  cross  with  teams  and  vehicles  with  reasonable  safety  and  convenience, 
such  crossings  are  sufficient  to  protect  the  company  from  liabilities  for  stock 
killed  by  trains  at  such  crossings. 

When  the  approaches  to  a  highway  crossing  are  not  constructed  exactly 
opposite  to  eacn  other,  it  is  for  the  jury  to  say  whether  this  was  such  a  defect 
as  to  render  the  railroad  company  liable  for  the  killing  of  a  cow  on  such 
crossing. 

Appeal  from  Tama  district  court. 

This  is  an  action  to  recover  damages  for  the  valne  of  a  cow  killed 
by  one  of  defendant's  engines  at  a  public  crossing,  by  reason,  as  it  is 
alleged,  of  the  crossing  of  the  railroad  track  being  inf^nflScient  and 
unsafe.  There  was  a  trial  by  jury,  and  a  verdict  and  judgment  for 
the  plaintiff.     Defendant  appeals. 

Struble  &  Kinne  for  appellants. 

Stivers  &  Louthan  for  appellee. 

BoTHBOOK,  C.  J. — The  amount  claimed  in  the  petition  was  $40, 
and  the  verdict  of  the  jury  was  $35.86.  No  appeal  is  allowed  hi 
such  cases  unless  the  record  involves  a  question  or  questions  of  law 
upon  which  it  is  desirable  to  have  the  opinion  of  the  supreme  court ; 
and  the  trial  judge  is  required  to  certify  that  the  cause  involves 
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8ach  qaeBtion.  Code,  §  3173.  The  certificate  in  this  case  is  as  fol- 
lows :  ^'  (1)  When  a  railroad  company  in  this  State  so  constmctB 
crossing  wliere  highways  cross  its  track  that  it  is  reasonably  safe  for 
the  pablic  to  cross  with  teams  and  vehicles,  is  such  crossing  sntiicient 
to  protect  the  company  for  stock  killed  on  such  crossing  while 
attempting  to  cross  the  railroad?  (2)  If  a  railroad  crossing  at 
public  higiiways  and  the  approaches  thereto  are  so  constructed  that 
the  -public  can  cross  the  railroad  at  such  point  with  teams  and 
vehicles  with  reasonable  safety  and  convenience,  will  the  railroad 
company  be  liable  for  stock  killed  on  such  crossing  because  the  ap- 
proaches on  each  side  of  the  railroad  are  not  of  the  same  width  im- 
mediately at  the  point  where  such  approaches  come  to  the  track,  or 
are  not  constructed  directly  opposite  each  other  in  whole,  but  where 
sufficient  of  such  approaciies  are  opposite  each  other  as  to  consti- 
tute sufficient  width  for  tho  crossing  of  the  public  by  teams  and 
vehicles  with  reasonable  safety  and  convenience?  .  (3)  If  railroad 
crossings  at  highways  are  so  constructed  that  the  public  can  cross 
with  teams  and  vehicles  with  reasonable  safety  and  convenience, 
are  sucli  crossings  sufficient  in  law  to  protect  railroad  companies 
from  liabilities  for  stock  killed  by  trains  at  such  crossings?" 

It  has  been  repeatedly  held  bv  this  court  that  the  certificate,  in 
this  class  of  cases,  should  state  the  question  of  law  to  be  determined 
in  such  manner  as  to  explain  itself,  without  reference  to  the  record 
in  the  case.  Appellant  denies  the  first  question  answered  in  the 
affirmative  because  the  court  instructed  the  jury  that  if  they  found 
that  teams  and  vehicles  and  cattle  could  safely  cross  and  recrossthe 
railroad,  the  defendant  would  not  be  liable.  It  is  claimed  that  tho 
instruction  reqnired  absolute  safety  in  the  crossing  in  order  to  ex- 
onerate tlie  defendant.  Taking  the  instructions  together,  no  such 
test  of  the  sufficiency  of  the  crossing  was  made.  Of  course,  the 
third  question  certified  should  be  answered  in  the  aflSrmative;  hut 
such  answer  would  not  lead  to  a  renewal,  because  it  is,  in  substance, 
the  same  as  the  instnicrions  given  by  the  court  to  the  jury.  As  to 
the  second  question,  all  we  desire  to  say  is,  if  the  approaches  were 
not  constructed  exactly  opposite  to  each  other,  it  was  for  the  jury 
to  sav  whetiier  this  was  such  a  defect  as  to  hold  the  defendant  liable 
for  the  killing  of  the  cow. 

This  case  is  an  example  of  many  that  are  certified  to  us  under 
the  law  regulating  the  appeals  in  this  class  of  actions.  The  pur- 
pose of  tiie  law  Wiis  to  prevent  ap|>eals  in  cases  where  the  amount 
is  but  trifiing,  unless  there  is  an  important  question  of  law  involved, 
which  should  be  determined  in  order  that  the  decision  mav  serve 
as  a  precedent.  In  this  case  there  is  no  real  dispute  as  to  what  the 
law  is,  but  the  controversy  is,  did  the  court  err  in  its  instructions  to 
the  jury?  With  all  due  respect  to  the  learned  district  judge  who 
presided  at  the  trial,  we  think  that  about  the  only  error  in  the  case 
consisted  in  certifying  it  to  this  court,  and  if  trial  judges  would. 
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give  counsel  to  understand  when  they  enter  npon  the  trial  of  these 
cases  that  no  certiiicate  woald  be  given  unless  upon  the  court's  own 
motion,  the  law  in  this  class  of  casea  would  be  much  better  adminis- 
tered than  it  is  now.    AfSrmed, 


LriTLB  Book  and  Ft.  Scott  Bt. 

V. 

Holland. 

(40  ArlDan9a9  BeparUy  386.) 

Ordinary  cafe  in  the  management  of  their  trains  is  the  measure  of  vigi- 
lance T^bich  the  law  exacts  of  railroad  companies  to  avoid  injury  to  domes- 
tic animals ;  and  this  means,  practically,  that  the  company's  servants  are  to 
use  all  reasonable  efforts  to  avoid  harming  an  animal  after  it  is  discovered, 
or  might,  by  proper  watchfulness,  be  discovered,  on  or  near  the  track. 

Appeal  from  Conway  Circuit  Court. 
Clark  &  Williams  for  appellant. 

Smtth,  J. — ^In  this  action  for  damages  for  killing  a  horse,  the 

fileadings  admit  the  killing  by  the  company's  train,  but  deny  neg- 
igence.  The  case  beai-s  a  striking  similarity  to  Harrison's  case 
reported  in  39  Ark.  413.  A  train  of  sixteen  cars  was  running  at 
night  at  a  speed  of  twenty  miles  an  hour,  on  a  grade  which  de- 
scended at  the  rate  of  seventy-five  feet  to  the  mile.  The  engine 
had  a  bright  head-light.  An  object  as  large  as  a  man's  body  could 
bave  been  seen  one  hundred  yards  ahead  on  the  track,  but  not 
much  was  visible  on  the  side. 

There  was  a  bridge,  thirty-five  feet  long,  across  a  small  stream. 
As  the  train  reached  one  end  of  this  bridge,  a  hoi-se  ran  out  of  the 
bushes  and  jumped  upon  the  track  at  tlie  otlier  end.  The  engi- 
neer saw  the  horee  when  he  left  tlie  bushes  and  instantly  whistled 
**  down  brakes,"  reversed  his  engine,  sanded  the  track,  and  the  train 
began  to  slow  down.  There  was  not  time  to  sound  the  alarm 
whistle,  as  only  a  second  of  time  intervened  before  the  horse  was 
struck.  No  power — not  even  air-brakes — could  have  stopped  the 
train  after  the  horse  came  upon  the  track,  in  time  to  save  him. 

The  plaintiff  relied  upon  the  statutory  presumption  of  negli- 
gence arising  from  the  animal  being  found  crippled  near  the  rail- 
road track.  This  presumption  was  effectually  disproved  by  all  the 
witnesses  who  had  any  personal  knowledge  of  the  circumstances, 
and  their  testimony  tended  strongly  to  show  that  the  injury  com- 
plained of  was  the  result  of  inevitable  accident.  The  verdict  was 
thus  left  unsupported  by  any  evidence.     As  the  case  must  be  sent 
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back,  we  remark  that  there  was  a  pretty  plain  failure  properly  ta 
charge  the  jary.  Under  the  state  of  proof  detailed  above,  the 
Conrt  denied  the  following  reqaests  of  the  defendant : 

'^  2.  The  Court  instracts  the  jury  that  evidenoe  of  witnesses  not 
on  the  train,  to  the  efEect  that  they  did  not  hear  the  whistle  blow  or 
the  bell  ring,  is  not  evidence  of  negligence  on  the  part  of  defend^ 
ant's  agents. 

^^  4.  If  the  jury  believe  from  the  evidence  that  the  horse  jumped 
on  the  track  anead  of  the  train  and  so  near  the  train  that  no  efforts 
that  could  have  been  made  and  no  diligence  that  could  have  been 
used,  could  have  avoided  the  injury,  then  it  was  immaterial  whether 
the  whistle  blew,  or  the  bell  was  rung,  and  they  will  find  for  the 
defendant." 

Railway  companies  are  not  insurers  of  the  lives  and  safety  of  all 
the  domestic  animals  in  the  country  tlirough  which  their  lines  run. 
Ordinary  care  in  the  management  of  their  trains  is  the  measure  of 
vigilance  which  th'e  law  exacts  of  them  in  their  relations  to  the 
owners  of  such  animals.  And  this  means  practically  that  the  com- 
pany's servants  are  to  use  all  reasonable  efforts  to  avoid  harming 
the  animal  after  it  is  discovered,  or  might  by  proper  watchfulness 
have  been  discovered  to  be  on  or  near  the  track. 

Reversed. 

Measure  of  Care  required  to  Animals  on  Track. — A  railroad  company 
18  bound  to  use  ordinary  care  and  diligence  to  prevent  injury  to  live-fttock 
on  its  track,  but  is  in  no  sense  an  insurer.  Quimby  v.  Vermont,  etc.,  R.  Co., 
23  Vt.  887;  Trout  v.  Virginia,  etc.,  R.  Co.,  23  Gratt.  (Va.)  619;  Coyle  e. 
Baltimore,  etc.,  R  Co.,  11  W.  Va.  94;  Great  Western  R.  Co.  t.  Thompson, 
17  III.  181;. Central,  etc.,  R.  Co.  «.  Rockafellow,  17  III.  541;  Chicago,  etc^ 
R.  Co.  V.  Patchin,  16  111.  198;  Georgia,  etc.,  R.  Co.  v.  Anderson,  33  Gs.  110; 
Peoria,  etc.»  R.  Co.  v.  Champ,  75  111.  578;  Louisville,  etc.,  R  Co.  «.  Milton^ 
14  B.  Monr.  75;  Burton  v.  Phila.,etc.,  R.  Co.,  4  Harr.  (Del.)  253;  Chicago, 
etc.,  R.  Co.  9.  Pdckwood,  7  Am.  &  Eng.  R.  R  Cas  584;  Smith  e.  Chicago^ 
etc.,  R  Co.,  18  Am.  ^1;  Eng.  R  R  Cas.  534. 


East  TsErarBsssB,  Yibginia  and  Geoboia  R.  B.  Ca 

V. 

Bayliss. 

•(74  Alabama  Beports,  150.) 

In  an  action  against  a  railroad  company,  to  recover  damsges  for  injariesta 
stock,  when  the  fact  of  injury  by  the  defendant  or  its  serrants  baa  beeo 
shown,  a  prima  facie  case  is  made  out  for  the  plaintiff,  and  the  Mttit  ia  then 
cast  on  the  defendant  **to  acijuit  itself  of  negligence,  or  to  show  a  compli- 
ance with  the  statute ;"  that  is,  if  the  injury  occurred  at  one  of  the  plaoM^ 
specified  in  the  statute,  and  under  the  circumstances  therein  detailed,  a  com* 
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pHance  with  the  requisitions  of  the  statute  must  be  shown ;  and  if  under 
other  circumstances,  the  evidence  must  be  sufficient  to  satisfy  the  jury  that 
it  occurred  without  such  negligence  as,  under  the  general  law  governing  the 
doctrine  of  negligence,  would  render  the  defendant  liable. 

The  plaintiff  having  procured  appraisers  to  value  his  horse  which  was 
killed,  and  to  certify  to  the  correctness  of  his  claim  at  their  valuation  against 
the  railroad  company,  this  appraisement  is  an  admission  on  'his  part  of  the 
value  of  the  horse  as  stated ;  but  it  is  subject  to  be  explained,  or  rebutted, 
by  proof  of  any  fact  connected  with  the  appraisement  which  is  admissible  as 
a  part  of  the  res  gesta;  as,  that  he  told  them  to  put  the  lowest  cash  value  on 
the  animal,  not  exceeding  the  sum  fixed  by  them,  because  the  agent  of  the 
railroad  company  had  pron&ised  that  the  claim  should  be  paid  at  once  with- 
out abatement. 

When  a  question  calls  for  irrelevant  or  illegal  evidence,  and  the  answer  to 
it  is  illegal  or  irrelevant,  an  objection  to  the  question  is  sufficient  to  exclude 
the  answer;  but,  where  the  answer  is  not  strictly  responsive  to  the  question, 
though  apparently  suggested  by  it,  the  objection  to  the  question  aoes  not 
cover  the  independent  matter  thus  elicited. 

In  an  action  against  a  railroad  company,  for  injuries  to  stock,  the  sum- 
mons and  complaint  may  be  served  on  a  **  depot-agent"  without  the  affidavit 
required,  in  other  actions  against  corporations,  when  the  service  is  on  any 
other  person  than  the  ^^  president,  or  oth^r  head  thereof,  secretary,  cashier, 
or  managing  aeent." 

A  claim  for  damages  against  a  railroad  company,  for  stock  killed  or  injured, 
is  ''barred,  unless  complaint  is  made  within  six  months  after  such  killing  or 
injury ;"  but  a  presentment  of  the  claim  in  writing,  within  the  six  months,  to 
the  president,  treasurer,  superintendent,  depot-agent,  or  agent  specially  ap- 
pointed to  look  after  such  claims,  is  sufficient  to  avoid  the  bar,  although  suit 
IS  not  commenced  until  after  the  lapse  of  six  months. 

It  being  shown  that  the  horse  which  was  killed  leaped  on  the  track  in  such 
close  proximity  to  the  engine  that  it  was  impossible  to  stop  or  check  the 
train  in  time  to  avoid  the  injury,  this  would  not  only  authorize  a  verdict  for 
the  defendant,  but  would  require  it,  *'  provided  it  was  also  shown  that  the 
engineer  kept  a  proper  look-out  for  stock,  and  could  not  have  seen  the  horse, 
even  by  the  exercise  of  the  very  great  diligence  exacted  by  his  situation ;" 
and  in  determining  whether  the  engineer  kept  a  proper  look-out,  '*  the  jury 
must  consider  that  other  duties  also  devolve  upon  him,  which  may  interfere, 
to  some  extent,  with  the  constancy  of  uninterrupted  observation." 

The  question  of  negligence  vel  nan  is  a  question  of  law  for  the  decision  of 
the  court,  **  only  when  the  case  is  so  free  from  doubt  that  the  inference  of 
negligence  to  be  drawn  from  the  facts  is  clear  and  certain ;"  in  all  other 
cases,  it  is  a  question  of  fact  for  the  determination  of  the  jury. 

Whether  it  is  neffligence  for  an  engineer  to  run  his  train  at  a  stated  number 
of  miles  per  hour,  is  generally  a  mixed  question  of  law  and  fact,  dependent 
upon  many  controlling  circumstances,  such  as  the  condition  and  structure  of 
the  road,  its  grade,  straightness  or  curvature,  the  character  and  capacity  of 
the  brakes,  etc. ;  and  when  there  is  no  evidence  as  to  any  of  these  controlling 
facts,  it  is  properly  left  to  the  jury  to  decide  whether  he  was  guilty  of  neg- 
ligence in  running  his  train  at  the  rate  of  thirty-five  or  forty  miles  per  hour 
at  the  time  of  the  accident. 

The  issue  of  the  summons  and  complaint,  not  the  service  of  process,  is  the 
commencement  of  the  action ;  and  the  setting  aside  of  the  service,  on  ac- 
count of  irregularities,  does  not  abate  or  discontinue  the  suit. 

Appeal  from  the  Circuit  Court  of  Lawrence. 
Tliifi  action  was  brought  by  John  W.  Bajliss,  to  recover  damages 
for  the  killing  of  a  horse  by  the  alleged  negligence  of  the  defend- 
19  A.  ^1;  £.  R  Cas.-«1 
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ant'B  servants,  and  was  commenced  on  the  10th  of  December,  1881. 
In  the  original  summons  and  complaint  the  defendant  was  de- 
scribed as  "  the  Memphis  <fe  Charleston  R.  R.  Co.  (East  Tenn., 
Virginia  <fe  Georgia  R.  R.  Co.,  lessee),  corporation  owned  and  op- 
erated in  the  State  of  Alabama,  under  act  of  legislature  of  said 
State ;"  and  the  plaintifiTs  attorney  having  made  affidavit  that  the 
president  (or  other  head),  secretary,  cashier,  or  managing  agent  of 
the  defendant  corporation,  was  nnknown  to  him,  the  summons  was 
returned  executed,  December  13,  1881,  "  by  leaving  copy  of  the 
within  summons  and  complaint  with  W.  V.  Chardavoyne,  R.  R. 
agent,  defendant."  At  the  ensuing  April  term,  1882,  as  the  jndg- 
ment>entry  recites,  ^^  came  the  Memphis  &  Charleston  R.  R.  Co., 
by  attorney,  and  moves  the  court  to  set  aside  the  pi-ocess  in  this 
case,  because  of  misnomer  of  party  defendant,  and  for  other  reasons 
in  said  motion  stated ;"  and  this  motion  being  sustained  by  the 
court,  it  was  further  ordered,  on  motion  of  the  plaintiff,  ^^  that 
plaintiff  have  leave  to  amend  his  summons  and  complaint,  by  strik- 
ing out  the  words,  *  East  Tenn.,  Virginia  &  Georgia  R.  Ij.  Co., 
lessee,'  where  they  occur  in  said  summons  and  complaint;  and 
that  plaintiff  have  leave  to  amend  his  complaint,  by  making  the 
East  Tennessee,  Virginia  <fe  Georgia  R.  R.  Co.  party  defendant; 
and  that  an  aiias  summons  and  complaint  issue,  to  be  served  on 
said  Memphis  <fe  Charleston  R.  R.  Co.,  and  also  on  said  East  Ten- 
nessee, Virginia  &  Georgia  R.  R.  Co."  An  cUias  summons  and  com- 
plaint was  thereupon  issned,which  was  returned  executed,  September 
1, 1882,  "  by  leavmg  copy  with  W.  V.  Chardavoyne,  depot-agent^  for 
E.  T.,  Va.  &  Ga.  R.  R.  Co.,  defendant;"  also,  September  7, 1882, 
"by  leaving  copy  with  James  White,  agent  M.  &  C.  R.  R.,  de- 
fendant ;"  and  November  11,  1882,  executed  "  on  Memphis 
&  Charleston  R.  R.  Co.,  by  leaving  copy  with  S.  R.  Cruse, 
treasurer  of  said  corporation."  Each  of  the  corporations  appeared, 
by  attorney,  and  separately  pleaded,  "  in  short  by  consent,"  1st,  not 
guilty ;  2d,  that  the  plaintifrs  claim  was  not  presented  in  writing, 
within  six  months  after  it  accrued,  to  the  president,  treasurer,  su- 
perintendent, or  any  depot-agent  of  this  defendant,  nor  was  suit 
Drought  thereon  within  said  term  of  six  months ;  3d,  the  statute 
of  limitations  of  one  year ;  ith,  a  special  plea  averring  the  lease  of 
the  Memphis  &  Charleston  road  to  the  East  Tennessee,  Virginia  & 
Georgia  corporation,  and  the  exclusive  liability  of  said  latter  cor- 
poration for  all  damages  at  the  time  of  the  alleged  injury.  Issue 
seems  to  have  been  joined  on  all  of  these  pleas.  Before  entering 
on  the  trial,  the  Eiast  Tenn.,  Virginia  <k  Georgia  corporation 
moved  the  court  to  set  aside  the  service  of  process  on  W.  V. 
Chardavoyne,  as  depot-agent  for  said  corporation,  "  because  said 
service  of  process  upon  him  was  without  an  affidavit  being  made  as 
required  by  law ;"  and  an  exception  was  duly  reserved  to  the 
overruling  of  this  motion. 
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The  evidence  addnoed  on  the  trial,  all  of  which  is  set  ont  in  the 
bill  of  exceptions,  showed  that  the  plaintiffs  hoi-se  was  killed  on 
the  morning  of  the  16th  October,  1881,  a  few  minutes  before  day- 
break, by  a  train  which  was  moving,  as  the  engineer  in  charge  tes- 
tified, at  the  rate  of  thirty-five  or  forty  miles  per  hour,  being  abont 
twenty  raiuntes  late ;  and  the  place  was  about  tliree  quarters  of  a 
mile  distant  from  Town  GrecK  station,  which  the  train  was  ap- 
proaching. At  that  place,  and  for  some  distance  beyond,  there  was 
a  fence  on  each  side  of  the  railroad ;  that  on  the  north  side  being 
About  thirty  feet  from  the  railroad  track,  and  that  on  the  south  side 
having  a  gap  in  it  at  the  place  where  the  horse  was  killed.  Several 
witnesses  for  the  plaintiff,  who  saw  the  horse  and  walked  over  the 
ground  about  an  Iiour  after  the  accident,  testified  from  an  exami- 
nation of  the  horse's  tracks,  on  the  north  side  of  the  road,  that  he 
must  have  rqn  along  the  path,  parallel  with  the  railroad,  from  150 
to  175  yards,  and  been  killed  just  as  he  jumped  on  the  track,  op- 
posite the  gap  in  the  fence  on  the  south  side ;  and  one  of  the  wit- 
nesses stated  that,  judging  from  his  stride,  he  must  have  been 
running  at  the  rate  of  a  mile  in  five  minutes.  The  plaintiff's  wit- 
nesses testified,  that  the  road  was  level,  and  the  track  straight,  for 
about  a  mile  from  the  place  where  the  horse  was  killed  ;  while  other 
witnesses  stated  that  there  was  a  down  grade  on  the  road  at  that 
place,  the  track  running  on  an  embankment,  about  three  feet  high$ 
which  was  succeeded  by  a  shallow  ditch  near  the  gap  in  the  fence. 
The  engineer  in  charge  of  the  train,  who  was  examined  as  a  wit- 
ness for  the  defendant,  testified,  ''  that  he  never  saw  the  horse  un- 
til he  sprung  on  the  track  about  ten  feet  in  front  of  the  engine;  that 
he  immediately  reached  up  his  hand  to  sound  the  cattle  alarm,  but 
struck  the  horse  before  he  could  do  so ;  that  his  head-light  was  in 
^od  order,  bui*ning  brightly,  and  was  as  good  as  any  head-light  in 
use  on  any  railroad ;  that  by  it,  at  that  time  of  night,  he  was  not 
able  to  discover  an  object  ahead  of  him  on  the  track  more  than  one 
hundred  yards ;  that  the  head-light,  by  reason  of  its  focus,  enables 
an  engineer  to  see  objects  on  the  track  some  distance,  better  than 
objects  near  at  hand,  or  on  the  side  of  the  track  ;  that  the  equip- 
ments and  appliances  of  the  engine  and  train  were  of  the  best  de- 
scription, and  in  perfect  order  ;  that  he  was  himself  at  his  post,  in 
the  vigilant  discharge  of  his  duties,  and  keeping  a  sharp  look-out 
ahead,  and  he  did  not  see  any  obstacle,  or  any  object  anywhere, 
until  the  horse  jumped  suddenly  on  the  track,  as  stated  ;  that  the 
train  was  then  runnmg  at  from  thirty-five  to  forty  miles  an  hour, 
which  was  not  faster  than  regular  schedule  time;  that  the  horse,  when 
he  jumped  on  the  track,  was  so  near  him  that  it  was  impossible  to 
stop  the  train,  to  reverse  the  engine,  to  sound  the  cattle  alarm,  ring 
the  bell,  or  do  anything  else  before  the  animal  was  struck  ;  that  it 
takes  seven  or  eight  seconds  to  get  an  engine  reversed,  and  that  the 
train,  at  the  rate  it  was  then  running,  could  not  have  been  stopped 
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by  any  human  ageney  under  250  yards."     This  was  the  substance 
of  the  evidence  adduced  on  these  points. 

As  to  the  value  of  the  horse,  two  of  the  plaintiff's  witnesses  tes- 
tified that  he  "  was  worth  $300,  or  over ,  another,  that  he  was 
worth  $250 ;  while  it  appeared  that  two  appraisers,  selected  by  the 
plaintiff,  had  valued  him  at  $200.  As  to  this  valuation,  or  appraise- 
ment, the  plaintiff  himself  thus  testified  as  a  witness  in  his  own 
behalf :  "  W  itness  obtained  from  Mr.  Hartly,  section  foreman  of 
the  railroad,  a  blank  form  of  voucher  for  making  the  usnai  valua- 
tion of  stock  killed,  and  selected  Mr.  Jolly  and  Mr.  Lemay^as  two 
disinterested  persons,  to  value  the  horee.  Witness  understood  said 
Hartly  to  tell  him,  at  the  time  said  voucher  was  furnished,  ttat  he 
should  get  the  hoi'se  valued  at  the  lowest  reasonable  cash  valuation, 
and  he  would  be  paid  that  in  cash  without  deduction.  Said  ap- 
praisers valued  the  horse  at  $200."  "  Witness  was  then  asked  this 
question :  'State  why  the  horse  was  valued  at  $200  by  the  apprais- 
ers ; ' "  and  answered, "  that  it  was  because  he  told  them  not  to  value 
it  above  $200  ;  that  he  had  written  to  Mr.  White  about  his  horse 
having  been  killed,  and  had  received  no  reply,  but,  from  his  con- 
versation with  said  Hartly,  he  understood  that  the  appraiser's  valu- 
ation would  be  paid  in  cash  without  deduction,  proviaed  it  was  the 
lowest  reasonable  cash  valuation,  and  thei*efore  did  not  wish  them 
to  exceed  $200  in  their  valuation."  To  this  question  and  answer, 
each,  the  defendant  objected,  "  because  it  was  irrelevant  and  incom- 

Setent  evidence,  and  because  it  sought  to  elicit  hearsay  proof ;"  and 
uly  excepted  to  the  overruling  of  said  objections.  One  of  the 
appraisers,  who  was  examined  as  a  witness  for  the  plaintiff,  and 
who  testified  that  the  horse  was  worth  $250,  though  he  had  signed 
the  appraisement  at  $200,  "was  asked  by  plaintiff  to  state  the 
reason  why  he  appraised  the  horse  at  $200;"  and  answered,  "  that 
it  was  because  plaintiff  asked  them  to  place  the  valuation  at  the 
lowest  cash  value,  not  to  exceed  $200,  as  he  expected  to  be  paid 
cash  for  it  without  deduction."     The  defendant  objected  to  this 

auestion,  "  because  it  sought  to  elicit  irrelevant  evidence,  and  evi- 
ence  calculated  to  mislead  the  jury;"  and  to  the  answer,  "  because 
it  was  irrelevant  evidence,  included  the  ex-parte  statements  of  the 
plaintiff  himself,  and  was  calculated  to  mislead  the  jury;"  and  ex- 
ceptions were  reversed  to  the  overruling  of  these  objections. 

The  court  charged  the  jury,  in  writing,  as  follows :  "  The  first 
question  to  be  determined  is,  whether  the  facts  entitle  the  pluintiff  to 
recover  against  either  of  the  defendants.  Under  the  provisions  of 
the  statute,  when  the  plaintiff  proves  that  his  horse  was  killed  by 
the  train  of  the  defendants,  and  that  the  killing  was  done  in  Law- 
rence County,  and  also  the  value  of  the  horse,  he  has  made  out  a 
prima  facie  case ;  and  if  the  proof  stopped  there,  the  plaintiff  is 
entitled  to  recover,  provided  he  also  proves  that  he  has  presented 
his  claim  to  the  defendant,  or  brought  suit  thereon,  within  six 
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nionths  after  the  killing.  When  the  plaintiff  has  proved  the  above 
facts,  then  the  burden  of  proof  is  shifted,  and  it  devolves  on  the 
•defendant  to  show  that  it  is  not  liable  for  the  damages  resulting 
from  the  killing  of  the  horse :  it  then  devolves  on  the  defendant  to 
show  lyy  its  jp^roof  thai  it^  through  its  agents  a/ad  employees^  has 
complied  with  the  provisions  of  the  statutSy  amd  has  been  auiliy 
of  no  negligence.  .  .  .  Under  the  statute,  it  is  the  duty  of  the  en- 
gineer, on  perceiving  any  ol)struction  ow  the  track,  to  use  all  means 
in  his  power  known  to  skilful  engineers,  such  as  the  application 
of  brakes,  the  reversal  of  his  engine,  etc.,  in  order  to  stop  the 
train ;  and  if  you  believe  that  the  engineer  in  charge  of  this  train, 
•on  perceiving  the  horse  on  the  track,  failed  to  use  all  the  means  in 
his  power  known  to  skilful  engineers  in  order  to  stop  the  train, 
:and  that  the  killing  of  the  hoi'se  resulted  from  such  failure  on  the 
part  of  the  engineer,  then  the  plaintiff.is  entitled  to  recover.  But, 
if  you  believe,  on  the  contrary,  that  the  killing  would  have  re- 
:8ulted,  even  though  the  engineer  had  used  all  the  means  in  his 
power  known  to  skilful  engineei'S,  in  order  to  stop  his  train,  then 
your  verdict  should  be  for  the  defendant,  unless  you  find  that  the 
•engineer  was  guilty  of  some  other  negligence  than  that  above  d^ 
fined  as  statutory.  But  the  plaintiff  says^  that  the  def&ndant^ 
through  its  engineer ^  was  gwdty  of  negligence  in  not  seeing  the 
horse  before  he  got  on  the  track  ;  that  he  was  runnina  the  train 
faster  thafi  schedule  time.  It  is  for  the  jury  to  determine  wlierlier 
•or  not  that  was  negligence  on  the  part  of  the  engineer ;  and  hi  order 
to  do  this  the  jury  must  look  to  all  the  evidence  in  the  case — the 
time  of  night  when  the  accident  occurred  ;  the  head-light ;  the  speed 
of  the  train  at  the  time,  whether  faster  than  schedule  time ;  the  loca- 
tion of  the  railroad,  with  the  fences  contiguous  thereto ;  the  run- 
ning of  the  horee  parallel  with  the  train  and  engine,  together  witk 
all  the  other  evidence ;  and  if  they  find,  from  all  the  evidence,  that 
the  engineer  in  charge  of  the  train  did  not  exercise  the  care,  watch- 
fulness, and  skill  that  a  prudent  and  careful  man  would  exercise 
in  the  management  of  his  own  affairs,  then  the  defendant  is  guilty 
of  negligence;  and  if  they  find  that  the  killing  was  the  result  of 
*  8uch  negligence,  then  their  verdict  should  be  for  the  plaintiff.  But^ 
if  the  jury  believe^  from  the  evidence^  that  the  engineer  used  all 
the  care  and  skill  that  a  prudent  man  could  or  woidd  have  used 
in  the  m^anagement  of  his  own  affairs^  then  the  defendant  is 
not  guilty  of  negligence^  and  thevr  verdict  must  be  for  the  de- 
fendant. 

To  the  several  italicized  portions  of  this  charge,  each,  the  defen- 
dant duly  excepted,  "  and  also  to  so  much  of  said  charge  as 
nistioicted  the  jury  that,  in  determining  the  question  of  negligence 
vd  non^  they  could  look,  among  other  things,  ^  to  the  speed  of  the 
train  at  the  time — whether  faster  than  schedule  time.' "  The  de- 
jfendant  then  requested,  in    writing,  the  following  (with  other) 
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charges,  each  of  which  was  refused  by  the  court,  and  exceptions 
duly  reserved  to  the  refusal  of  each : 

"  1.  If  the  jury  believe,  from  the  evidence,  that  the  engineer  was 
at  his  post,  and  in  the  discharge  of  his  duty,  and  was  exercising  that 
degree  of  diligence  whicli  very  prudent  persons  observe  in  the  con- 
duct of  their  own  business,  tlieu  simply  because  lie  failed  to  see  the 
horse,  wlien  running  on  the  side  of  the  tracks  does  not  make  the 
defendant  liable  for  the  accident. 

"  2.  If  the  jury  believe,  from  the  evidence,  that  when  the  horse 
went  on  the  railroad  track,  the  front  of  the  engine  was  so  near  him 
that  it  was  impossible  for  the  engineer,  before  the  engine  struck 
the  horse,  to  stop  the  train,  or  to  sound  the  cattle  alarm,  then  the 
jury  would,  upon  this  state  of  facts,  be  authorized  to  find  for  the 
defendant. 

"  3.  If  the  iuiT  find,  fcom  the  evidence,  that  the  accident  oc- 
curred before  daylight,  and  that  the  train  was  then  moving  at  the 
rate  of  thirty-five  miles  an  hour,  and  that  the  engine  was  so  close 
to  the  horse,  when  he  went  on  the  track,  that  it  was  impossible  to 
stop  before  striking  him,  then,  upon  this  state  of  facts,  the  jury 
would  be  authorized  to  find  for  the  defendant. 

"  4.  The  laws  of  the  State  do  not  require  that  either  a  railroad, 
or  the  lands  of  individuals,  shall  be  so  fenced  about  and  inclosed 
that  domestic  animals,  going  at  hirge,  cannot  get  upon  them.    Of 
course,  though,  the  owners  of  such  uninclosed  property  would  be 
liable  for  damages  resulting  from  any  violence  they  should  do  to 
live-stock  straymg  thereupon,  whether  caused  by  acts  wilfully  or 
only  negligently  committed.     But  it  does  not  follow  that  they  must 
take  upon  themselves  the  care  or  protection  of  such  wandering 
stock,  or  that  they  must,  from  fear  of  doing  hurt  thei'eto,  refraif^ 
from  using  their  own  premises  in  any  lawful  manner  beneficial  to 
themselves.     The  owners  of  animals  thus  turned  out,  to  go  at  large 
upon  the  premises  of  another,  must  bear  the  loss  that  must  come 
to  them  from  any  mere  accident  not  attributable  to  the  positive 
misconduct  or  carelessness  of  another  person.     Therefore,  if  the 
jury  believe,  from  the  evidence  in  the  case,  that  the  plaintifPs  horse 
was  turned  out,  by  those  in  charsre  of  him,  to  run  at  lar^  in  a 
field,  and  upon  the  uninclosed  track  of  the  railroad,  and,  whilst  so 
running  at  large,  strayed  at  or  near  said  track,  and  got  upon  it^  and 
was  run  over  and  killed  by  the  cars  of  the  railroad,  the  defendants 
would  not  be  liable  for  such  killing,  if  the  jury  should  conclude, 
from  all  the  evidence  and  circumstances  of  the  case,  that  the  killing 
was  not  the  result  of  the  positive  misconduct  or  carelessness  of  the 
defendants,  their  agents,  or  servants. 

'*  5.  A  railroad  certainly  has  a  right  to  the  free  and  uninterrupted 
use  and  enjoyment  of  its  road-bed  ;  and  this  ri^ht  is  the  same  in 
character  and  degree  that  the  owner  of  the  freehold  has  to  the  ex- 
clusive use,  enjoyment  and  occupation  of  his  premises.    Therefore, 
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tf  the  jnrv  Bhould  find  that  the  plaintifP^  horse  went  tpon  the 
track  of  the  railroad,  where  he  was  run  over,  or  hit  by  tlie  engine, 
and  killed,  and  should  conclude,  from  all  the  evidence  in  the  cause, 
that  the  killing  was  not  the  result  of  the  positive  misconduct  or 
carelessness  of  the  defendants,  their  agents,  or  servants,  then  they 
would  not  be  liable  therefor,  and  the  verdict  of  the  jury  should  be  • 
for  the  defendants. 

"  6.  If  the  jury  find,  from  the  evidence,  that  the  plaintiff  did 
Oct  present  his  claim  for  damages,  in  writing,  within  six  months 
from  the  day  his  horse  was  killed,  to  the  president,  treasurer,  super- 
intendent or  some  depot-agent  of  the  defendants,  or  either  of  then^, 
the  plaintiff  cannot  recover  in  this  suit. 

"7.  The  engineer  was  not,  as  a  matter  of  law,  required  to  see 
the  horse  when  he  was  running  at  the  side  ,of  the  tracK. 

"  8.  If  the  jury  find,  from  the  evidence,  that  the  engineer  was 
ranning  the  train  at  the  rate  of  thirtv-five  or  forty  miles  an  hour, 
they  are  not  warranted  in  inferring  that  rate  of  speed  was  negli- 
gence of  itself." 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff,  against  the 
East  Tennessee,  Virginia  &  Georgia  K.  R.  Co.,  and  the  court 
thereupon  rendered  judgment  against  said  corporation,  and  that 
the  other  defendant  go  hence.  Tne  appeal  is  sued  out  by  said  rail- 
road corporation,  and  all  the  rulings  of  the  court  to  which  ex- 
ceptions were  reserved,  together  with  the  judgment  on  the  verdict, 
re  now  assigned  as  error,  making  thirtv  assignments  in  all. 

Humes,  Gordon  &  Sheffey  for  appellant. 

W.  P.  Chitwood  and  James  C.  Xumpe  for  appellee. 

80MEBVILLE,  J. — In  the  case  of  the  Mobile  &  Ohio  R.  R.  Co* 
y,  Williams,  53  Ala.  595,  the  question  as  to  the  burden  of  proof, 
in  suits  for  injuries  to  stock  by  the  cars  and  locomotives  of  railroad 
companies,  is  full^  discussed  ;  and  the  rule  is  announced  that  when 
the  fact  of  the  injury  by  the  company,  or  its  servants,  is  proved  by 
the  plaintiff,  a  prima  jade  case  exists,  and  the  burden  of  proof  is 
then  on  the  rauroad  company,  which  is  sued  as  defendant,  ^'  to  ac- 

?uit  itself  of  negligence,  or  to  show  a  compliance  with  the  statute.'^ 
f  the  injury  occurs  at  the  places,  and  under  the  circumstances  de- 
tailed in  section  1699  of  the  Code,  then  it  will  be  sufficient  to  show 
a  compliance  with  the  requirements  of  the  statute.  If  under  other 
circumstances  than  these,  the  evidence  must  be  sufficient  to  satisfy 
the  mind  of  an  unprejudiced  jury  that  the  injury  occurred  without 
such  negligence  as  would  render  the  defendant  liable  under  the 
general  rules  of  law  governing  the  doctrine  of  negligence. 

Whatever  doubts  may  be  entertained  as  to  the  strict  soundness 
of  the  construction  placed  upon  sections  1399  and  1401  of  the  Re- 
vised Code  of  1867,  by  the  opinion  of  the  court  in  that  case,  we 
are  unwilling  to  disturb  its  authority,  for  the  reason,  that  the  seo> 
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tions  constmed  have  since  been  re-adopted  by  the  General  Aesem- 
blj  into  the  present  Coae  of  1876,  and  this  was  an  adoption  of  the 
jndicial  constrnction  previously  placed  upon  them.  Code,  1876, 
§§  1698-1700 ;  JEx  pa/rie  Matthews,  52  Ala.  51.  The  case  has, 
moreover,  been  several  times  followed  in  subsequent  decisions  of 
this  court.     8.  &  N.  R.  R.  Co.  t?.  Thompson,  65  Ala.  74. 

There  was  no  error  in  the  charge  of  the  Circuit  Court  in  refer- 
ence to  the  burden  of  proof,  which  is  admitted  to  be  in  aooordance 
with  the  rule  above  stated. 

The  fact  that  the  plaintiff  had  valued  his  horse,  claimed  to  have 
been  killed,  at  only  two  hundred  dollars,  or  suffered  it  to  be  so 
valued  by  the  appraisers  whom  he  select^  and  procured  to  certify 
to  the  correctness  of  his  claim,  was  an  admission  on  his  part  as  to 
the  just  value  of  the  animal.  This  could  be  rebutted  by  any  fact 
tending  to.  show  that  this  valuation  was  not  based  upon  the  real 
and  true  opinion  of  the  persons  selected  to  make  the  appraisement 
It  was  a  part  of  the  Te%  gestae — the  act  of  appraisement  itself — that 
the  seemingly  low  valuation  was  induced  oy  the  plaintiff's  own 
persuasion ;  and  hence  the  testimony  of  the  several  witnesses  on 
'  this  point  was  unotnectionable,  whatever  objection  there  mav  have 
been  to  the  form  oi  the  question  by  which  it  was  elicited.  Where 
a  question  is  obnoxions  to  objection,  which  is  duly  interposed,  and 
the  witness  makes  an  answer  to  it  not  strictly  responsive,  but  ap- 
parentlv  suggested  by  it,  the  objection  to  the  question  dbes  not 
cover  the  independent  matter  thus  elicited.  Barnes  v,  Ingalls,  39 
Ala.  193.  It  IS  only  where  the  answer  itself  is  irreleyant  or  illegal 
evidence,  and  is  called  for  by  the  question  propounded,  that  mo 
separate  objection  to  the  answer  is  required.  Gilmer  v.  City  Coun- 
cil, 26  Ala.  665. 

The  motion  to  set  aside  the  service  of  the  summons  and  com- 
plaint, for  the  want  of  a  proper  affidavit,  was  properly  overruled, 
where  a  suit  is  brought  against  a  railroad  company  for  injury  to 
stock  cognizable  in  a  Circuit  Court,  process  may  be  executed  on 
any  one  of  the  officers  or  agents  designated  in  section  1714  of  the 
Code,  among  whom  is  expressly  included  *' a  depot-agent;"  and 
for  this  purpose  no  affidavit  is  required.  Code  1876,  §  1714.  It 
is  only  in  suits  of  another  nature,  other  than  for  injuries  to  stock, 
that  the  affidavit  requii"ed  by  section  2935  of  the  Code  is  required 
to  be  made,  and  then  only  where  the  road  sued  is  a  corporation. 

A  claim  for  damages  to  stock  injured  or  killed  by  a  railroad 
train  is  barred,  under  the  statute,  ^^  unless  complaint  is  made  with- 
in six  months  from  the  date  of  such  killing  or  injury."  Code  1876, 
§  1711.  This  may  be  done  by  presenting  the  claim,  in  writing,  to 
"the  president,  treasurer,  superintendent,. t>r  some  depot-agent  of 
the  railroad  company"  (Ala.  Gr.  Southern  R,  R.  Co.  v.  ItiHian, 
69  Ala.  277 ;  Code,  §  1701;)  or  by  bringing  suit  against  the  railroad 
company  within  the  required  time.     S.  &  N.  Ala.  R.  R.  Co. «. 
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Morris,  66  Ala.  193.  So,  if  the  company  appoints  a  special  agent 
for  the  purpose  of  reporting  such  claims,  and  the  claim  is  referred 
to  such  agent,  and  he  reports  it  in  writing  to  the  company  within 
six  months,  this  has  been  adjudged  sufScient.  S.  &  K.  Ala.  S.  R. 
Co.  V,  Brown,  53  Ala.  651. 

It  is  true  that  the  present  suit  was  not  commenced  against  the 
appellant  within  six  months  from  the  date  of  the  injury  sued  for ; 
bat  there  was  evidence  tending  to  show  that  the  claim  was  pre- 
sented to  the  depot-agent  of  the  defendant,  and  also  to  their  author- 
ized a^nt,  White,  wlio  was  appointed  to  look  after  such  claims. 
The  sixth  charge  requested  by  the  defendant  was  properly  refused, 
because  it  entirely  ignored  the  alleged  presentation  to  'W'hite,  and 
his  probable  transmission  of  it  to  the  company,  and  also  withdrew 
from  the  jury,  as  a  question  of  fact,  whether  the  space  of  six 
months  had  elapsed  from  the  time  of  the  injury  to  the  date  of 
bringing  the  suit. 

Ii  the  testimony  of  the  engineer  was  true,  to  the  effect  that, 
when  the  hoi'se  leaped  on  the  track,  he  was  in  such  close  proximity 
to  the  engine  that  it  was  impossible  to  arrest  the  progress  of  the 
train  so  as  to  prevent  the  injury,  this- state  of  facts  woiud  not  only 
authorize  the  lury,  but  would  render  it  their  duty,  to  find  a  verdict 
for  the  defendant,  provided  that  the  engineer  had  kept  a  proper 
lookout  for  stock,  and  could  not  have  seen  the  horse,  even  by  the 
exercise  of  the  very  great  diligence  exacted  by  his  situation.  We 
have  often  announced  the  rule,  that  the  law  demands  of  railroads 
and  their  servants  that  degree  of  care  which  very  prudent  persons 
take  of  their  own  affairs,  and  that  infallibility  is  not  required.  Cook 
V.  The  Central  R.  R.,  etc.,  67  Ala.  533,  and  cases  cited.  In  deter- 
mining whether  the  engineer  was  guilty  of  negligence  in  looking 
out  for  probable  obstructions  on  the  track,  the  jury  must  consider 
that  other  duties  also  devolve  upon  him,  which  may  interfere,  to 
«ome  extent,  with  the  constancy  of  uninterrupted  observation. 

In  all  cases  not  free  from  doubt,  either  where  the  evidence  is 
<;onflicting,  or  where  it  is  not,  and  different  minds  may  reasonably 
draw  different  inferences  or  conclusions  on  the  subject,  the  question 
of  negligence  is  one  of  fact  for  the  determination  of  the  jury.  It 
becomes  a  question  of  law,  to  be  decided  by  the  court,  only  when 
the  case  is  so  free  from  doubt  as  that  the  inference  of  negligence 
to  1)6  drawn  from  the  facts  is  clear  and  certain.  The  City  Council 
of  Montgomery  v.  Wright,  72  Ala.  411 ;  Whart.  on  Negl.  §  420 ; 
Lanier  v.  Youngblood,  at  present  term. 

•  In  view  of  these  principles,  the  first  and  seventh  charges  re- 
quested by  the  appellant  were  erroneous,  in  submitting  to  the  de- 
termination of  the  court,  as  matter  of  law,  the  question  of  the  en- 
gineer's negligence  vd  non,  based  upon  his  alleged  failure  to  keep 
a  proper  look-out ;  and  the  second  and  third  charges  were  also  ob- 
jectionable, in  withdrawing  the  consideration  of  this  question  en- 
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tirel J  from  the  jury.    These  cbai^ges  were,  therefore,  properly  re- 
fused. 

Whether  it  be  negh'gence  for  an  en^neer  to  ran  his  train  at  a 
certain  rate,  or  number  of  miles  per  hour,  cannot  be  said  always 
to  be  a  question  for  the  court  to  determine.  It  is  most  generally  a 
mixed  question  of  law  and  fact,  dependent  upon  many  controlling 
circuinscances,  including  the  condition  and  strnctni'e  of  the  road, 
the  relative  straitness  of  the  road-bed,  or  declivity  of  the  gi-ading, 
the  character  and  capacity  of  the  brakes  in  use,  and  other  circum- 
stances of  like  kind.  There  is  no  proof  as  to  these  various  con- 
ditions in  the  present  case,  and  we  are  not  able  to  say  that  it  was, . 
or  was  not,  j[}er  se  negligence  for  the  engineer  to  have  been  run- 
ning his  train  at  the  rate  of  from  thirty-five  to  forty  miles  per 
hour,  at  the  time  of  the  accident  in  controversy.  This  question 
was  properly  left  to  the  jury,  and  the  several  charges  requested  by 
defendants  were  erroneous,  which  sought  to  devolve  its  detennina- 
tion  upon  the  court  as  a  pure  matter  oi  law. 

We  are  unable  to  see  upon  what  ground  the  fourth  and  fifth 
written  charges  requested  by  the  de^ndants  were  refused  to  be 
given.  The  Killing  of  plaintiiFs  stock  must  have  been  attribut- 
able either  to  positive  misconduct,  in  the  nature  of  a  wilful  or  in- 
tentional act  on  defendant's  part,  or  else  to  carelessness,  or  to  in- 
evitable accident.  If  it  was  not  the  result  of  either  of  the  two  first 
causes,  it  certainly  was  of  the  last,  and  was,  therefore,  in  such 
event  excusable.  The  refusal  of  these  charges  was  error,  the  pre- 
liminary portions  of  them  being  unobjectionable.  M.  &  O.  R.  S. 
Co.  V.  Williams,  53  Ala.  595, 597. 

The  effect  of  quashing  the  service  of  the  summons  and  complaint 
upon  the  Memphis  &  Charleston  K.  R.  Co.  did  not,  as  contended 
bv  appellant's  counsel,  operate  to  discontinue  or  abate  the  suit 
The  issue  of  the  summons  and  complaint  was  the  commencement 
of  the  suit,  and  its  pendency  was  totally  unaffected  by  the  act  of 
the  court  in  setting  aside  the  service  for  irregularity.  Cotton  ft. 
Huey,  4  Ala.  56 ;  Maverick  v.  Dnffie,  1  Ala.  433.  The  only  efEeet 
was  to  necessitate  the  issue  and  service  of  an  alias  prooees. 

Reversed  and  remanded. 

Presumption  of  Negligence. — As  to  how  far  the  killing  of  stock  oonati- 
tutes  a  pr«Btimption  of  Degligence  on  the  part  of  the  railroad  company,  see 
Wilson  V.  Norfolk  &  Southern  R.  R.  Co.,  and  note,  ntpra. 

Duty  of  Engineer  as  to  Cattle  ahead  on  Track. — Upon  this  subject  see 
Kansas  City,  Ft.  8.  &  G.  R.  Co.  v.  Mines,  and  note,  infra. 

Speed  of  Trains. — As  to  the  duty  of  a  railroad  company  with  regard  to 
the  speed  of  its  trains,  see  Louisville  &  Nashville  B.  B.  Go.  e.llam<^  and 
note,  tf|/hi. 
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LciTLB  Book  ajscd  Fobt  Smith  Bt.  Ck> 

V. 

TuBNEB,  Adm'r. 

(41  Arhansaa  BeparU,  161.) 

The  engineer  saw  the  mule  which  was  killed  as  it  came  upon  the  track; 
aboot  sixty  yards  in  front  of  the  engine,  and  immediately  caused  the  brakes 
to  be  put  on,  reversed  his  engine,  and  sounded  the  alarm  whistle,  but  it  was 
impossible  in  so  short  a  distance  to  stop  the  train,  and  avoid  the  oollision. 
Em^  no  negligence. 

Appeal  from  Faulkner  Circuit  Court. 
Clark  &  Williams  for  appellant. 
J.  H.  Harrod  for  appellee. 

SMFiHy  J. — This  was  an  action  for  the  recovery  of  the  valne  of 
a  mnle,  alleged  to  have  been  killed  by  a  passenger  train.  The  de- 
fendant admitted  the  fact  of  the  injury,  but  denied  all  negligence, 
and  alleged  aflBrmatively  that  the  cause  of  the  injury  was  the 
plaintifPs  carelessness  in  hobbling  the  mule  and  turning  it  out  in 
the  vicinity  of  the  railroad. 

The  evidence  tended  to  prove  that  the  plaintiff  had  tied  the 
mule's  head  to  one  of  its  forefeet  with  a  halter  to  prevent  it  from 
breaking  fences,  and  had  turned  it  out  to  graze  upon  the  commons ; 
that  the  train  was  running  at  the  speed  of  twenty  or  twenty-five 
miles  an  hour,  which  was  not  above  schedule  time ;  that  the  en- 
gineer first  saw  the  mule  in  the  act  of  coming  upon  the  track, 
about  sixty  yards  in  front  of  the  engine;  that  the  brakes  were 
immediately  called  for  and  put  on,  the  engine  reversed  and  the 
alarm  whistle  sounded,  but  the  track  was  wet  and  slippery,  and  the 
hobbled  condition  of  the  mule  impeded  its  motion  and  prevented 
it  from  getting  out  of  the  way ;  that  the  train  was  not  materially 
checked  before  the  mule  was  struck,  and  it  would  have  required 
not  less  than  one  hundred  yards,  perhaps  two  hundred  in  the  ex- 
isting state  of  the  track  and  with  only  hand-brakes  and  other  ap- 
plianceB  then  at  hand,  in  which  to  stop  the  train. 

Tlie  jury  fonnd  a  verdict  for  the  plaintiff.  One  of  the  assign- 
ments in  the  motion  for  a  new  trial  assailed  the  verdict  as  bemg 
contrary  to  the  evidence. 

Several  questions  have  been  argued  here,  but  we  notice  only 
one.  A  new  trial  should  have  been  granted  on  the  merits.  The 
statntory  presumption  of  negligence,  arising  from  the  circumstance 
that  the  mule  was  run  down  by  the  train,  was  as  completely  re- 
butted as  it  is  possible  for  evidence  to  rebut  it  in  any  case.  The 
engineer  and  nreman,  the  only  eye-witnesses  of  the  accident,  told 
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s,  plain  and  consistent  story.  Their  testimony  as  to  the  substantive 
facts  of  the  injury  was  not  discredited,  nor  was  it  even  contro- 
verted by  the  plaintiflPs  witnesses. 

In  Kentucky  Central  E.  Co.  v.  Talbot,  78  Ky.  621,  the  court  of 
appeals  of  Kentucky,  constrning  a  similar  statute,  say:  ''The 
statute  is  in  derogation  of  the  rule  (that  negligence  must  be  affirma- 
tively proved)  and  grows  out  of  the  difficulty  ordinarily  supposed 
to  exist,  with  the  plaintiff  in  making  proof  of  facts  presumed  to  lie 
peculiarly  within  the  knowledge  of  the  defendant  or  its  employees. 
Therefore  whenever  the  conscience  of  those  in  whose  breusts  the 
fact,  if  in  existence,  is  presumed  to  rest,  are  purged,  the  reason  for 
the  law  ceasing,  the  orainary  rule  ceases,  the  j/rima  facte  case  is 
overcome,  and  the  plaintiff  has  failed  to  make  out  Lis  case.  It 
appears  to  us  that  tne  only  safe  and  just  rule  in  a  case  arising  un- 
der this  statute  is,  that  the  railroad  company  should  be  required, 
when  in  its  power,  to  introduce  as  witnesses  those  employees  who, 
from  the  circumstances  of  the  particular  case,  would  be  presumed 
to  know  whether  there  had  been  any  negligence  on  the  part  of  the 
-con^pany ;  and  when,  unimpeached,  such  witnesses  testify  that 
thera  was  no  negligence,  and  the  circumstances  do  not  contradict 
them,  the  law  is  for  the  defendant." 

We  have  not  attached  any  special  significance  to  the  fact  that 
the  mule's  foot  was  fettered.     If  it  was  negligence  in  the  owner 
to  turn  his  beast  loose  in  this  condition,  it  was  probably  too  remote 
to  affect  the  case,  provided  the  defendant  could  by  the  exercise  of 
ordinary  care  have  avoided  injuring  it.     In  Davis  v.  Mann,  10 
Mees.  &  W.  545;  the  plaintiff,  having  fettered  the  forefeet  of  his 
ass,  had  turned  it  into  a  public  highway.     The  ass  was  gmzing  on 
the  side  of  the  roa^,  when  the  defendant's  wagon  and  team,  coming 
down  the  road  at  a  ^^  smartish  pace,"  ran  against  the  ass,  knockea 
it  down  and  killed  it.     The  driver  of  the  waffon  was  some  little 
distance  behind  the  horses.     Erskine,  J.,  told  the  jury  that,  though 
the  plaintiff's  act,  in  leaving  the  donkey  on  the  higii  way  so  fettered 
as  to  prevent  his  getting  out  of  the  way  of  carriages  travelling 
along  it,  might  be  illegal,  still  if  the  proximate  cause  of  the  injury 
was  attributable  to  the  want  of  proper  conduct  on  the  part  of  the 
driver  of  the  wagon,  the  action  was  maintainable  aprainst  the  de- 
fendant; and  he  directed  them  to  find  for  the  plaintiff,  if   they 
thought  the  accident  might  have  been  avoided  by  tlie  exercjise  of 
proper  care  on  the  part  of  the  driver.     And  a  rule  for  a  new  trial, 
on  the  ground  of  misdirection,  was  refused  by  the  court,    of  ex* 
chequer.     See  also  L.  R  &  F.  S.  Ey.  v.  Finley,  37  Ark.  536. 

Keversed  and  remanded  for  a  new  trial. 

General  Reference. — ^As  to  the  duty  of  a  railroad  company  when  the  en- 
gineer perceives  cattle  ahead  upon  the  track,  see  Eansas  City,  Ft.  &.  &  G.  R» 
Co.  V.  Hines,  and  note,  ir^fra. 
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OmoAGOy  Book  Island  and  Paodio  By.  Oo. 

V. 

Kendio. 

(79  Missouri  Bep<nis,  307.) 

A  statement  setting  forth  the  pwoership  of  a  steer,  the  fact  that  it  was- 
kiiled  by  the  negligence  of  defendant's  servants, and  the  amount  of  the  damage 
held  to  set  forth  a  good  cause  of  action  for  the  negligent  killing  of  the  steer 
bj  a  railroad  company. 

If  the  agents  of  a  railroad  company  in  charge  of  a  train  run  its  engines  or 
cars  upon  or  over  live-stock,  and  such  collision  could  be  avoided  by  the  exer- 
cise of  reasonable  care  and  vigilance  on  their  part,  the  company  will  be  liable 
to  the  owner  for  the  resulting  damages. 

Instructions  which  announce  mere  abstract  propositions  of  law,  or  single 
out  and  comment  upon  particular  facts,  are  properly  refused. 

If  live-stock  is  or  could  be  seen  approaching  a  public  road- crossing  before 
it  gets  on  a  railroad  track,  the  company  may  be  guilty  of  negligence  in  case 
of  a  collision,  although  such  stock  be  not  seen  on  the  track  in  time  to'  avoid 
the  injury. 

Appeal  from  Clinton  Circuit  Court. 
Shanklin,  Low  &  McDongal  for  appellant. 
William  Henry  for  responden 

KoBTON,  J. — Plaintiff  commenced  this  action  before  a  justice  of 
the  peace  and  obtained  judgment  in  the  circuit  court  where  it  bad 
been  taken,  by  the  appeal  of  defendant,  and  it  is  now  before  us  on 
the  appeal  of  defendant.  After  charging  that  defendant  was  a  cor- 
poration operating,  its  road  through  Shoal  Township  in  Clin  ton 
County,  it  is  averred  in  the  statement  as  the  cause  of  action  that 
^^  such  corporation,  the  defendant,  on  or  about  the  30th  day  of  June^ 
1878,  in  said  township  of  Shoal,  by  and  through  its  oflScers,  agents 
and  Bcrvants,  negligently  and  carelessly  ran  its  railroad  cars  and 
engrine  against,  over  and  upon,  and  injured  and  killed  a  certain 
dark-red  steer,  of  the  value  of  $30,  the  property  of  plaintiff,  to  hi& 
damage  in  the  sum  of  $30,  for  which  sum  plaintiff  prays  judgment." 

The  above  statement  sets  forth  a  good  cause  of  action,  and  the 
questions  presented  by  it  are  free  from  complexity.  These  ques- 
tions are,  was  plaintiff  the  owner  of  the  steer ;  was  it  injured  and 
killed  by  the  negligence  of  defendant's  servants  and  agents ;  and^ 
if  80,  what  was  the  damage  ?  And  all  of  them  were  fairly  submitted 
to  tbe  jary  in  the  instructions  given. 

On  behalf  of  the  plaintiff  the  juiy  were  told  that  if  thev  believed 
from  the  evidence  that  plaintin  owned  the  steer  and  that  it  was 
killed  in  Shoal  Township,  Clinton  County,  by  the  carelessness  and 
negligence  of  defendant's  servants  in  operating  the  train,  they  would 


494  CHICAGO,  STC,   BY.  CO.  V.  KENDIG. 

find  for  plaintiff  and  assess  his  damages  at  such  snm  as  thej  might 
believe  from  the  evidence  he  had  been  damaged.  They  were  fur- 
ther instructed  that  negligence  is  the  lack  of  such  care  and  caution 
as  men  of  common-sense  and  prudence  generally  exercise  under 
like  circumstances,  and  that  if  defendant's  agents  in  charge  of  the 
train,  ran  its  engine  or  cars  upon  or  over  plaintiff's  steer,  and  if  such 
collision  and  injury  could  nave  been  avoided  by  the  exercise  of 
reasonable  care  and  vigilance  on  their  part,  then  defendant  was 
liable. 

On  the  part  of  defendant  the  jury  were  told  that  if  plaintifPs 
steer  got  on  the  track  at  the  public  crossing  when  the  engine  was 
approaching,  and  so  near  as  to  be  impossible  to  stop  it  before  strik- 
ing, they  should  find  for  defendant ;  they  were  also  told  that  negli- 
gence was  a  question  of  fact,  and  consists  in  doing  what  a  prudent 
person  woula  not  do,  or  in  failing  to  do  what  a  prudent  person 
would  do  under  the  circumstances,  and  some  commission  or 
omission  as  above  defined  on  the  part  of  defendant's  servants  or 
agents  must  be  proved  before  they  could  find  for  plaintiff,  and  that 
the  burden  of  proving  negligence  was  on  the  plaintiff. 

These  instructions  fairly  covered  all  the  points  in  issue  in  this 
case ;  and  we  perceive  no  ground  of  complaint  against  the  action  of 
the  court  in  giving  plaintiff's  instructions.  Like  instructions  in  a 
like  case  have  received  the  sanction'of  this  court  McPheeten  v. 
Hann.  &  St.  Jo.  R.  R.  Co.,  45  Mo.  22. 

The  instructions  asked  by  defendant  and  refused,  were  properly 
refused,  because  the  propositions  announced  were  mere  abstractions, 
and  subject  to  the  further  objection  of  singling  out  particular  facts, 
in  the  nature  of  comment  on  the  evidence. 

The  case  of  Wallace  v.  Railroad  Co.,  74  Mo.  694,  to  which  we 
have  been  cited  as  establishing  the  doctrine  that  a  railroad  company 
can  only  be  guilty  of  negligence  in  killing  stock  in  an  incorporated 
town  or  at  a  public  road  crossing,  in  a  case  where  the  animal  is  seen 
on  the  track  in  time  to  avoid  the  injury,  is  misconceived  by  counsel 
What  was  there  said  was  intended  to  apply  to  the  facts  of  that 
case,  which  were  that  the  animals  when  first  seen  were  on  the  track 
running  from  side  to  side  of  the  track.  There  was  no  evidence  in 
that  ease,  as  in  this,  that  the  animals  were  seen  approaching  the 
crossing  before  they  got  on  the  track,  and  could  have  been  seen  at 
a  point  on  the  railroad  eighty  or  ninety  rods  distant  from  whefe 
t])ey  were  approaching  the  crossing. 

Judguient  affirmed.     All  concur. 

General  Reference.— As  to  the  duty  of  an  engineer  of  a  railroad  tnm 
generally  upon  seeing  cattle  ahead  on  the  track,  see  Kansas  City,  Ft.  &  ft 
O.  R  Co.  e.  Hines,  and  note,  «9|/hi. 
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Eahbab  Orrr,  Fr.  8.  and  G.  R.  Go. 

Hikes. 

{Aiwmnoe  Com,  Kansas.   November  28,  1884.) 

In  an  action  by  the  owner  of  a  cow  for  injuries  to  her  by  a  railroad  company, 
the  evidence  tended  to  prove  that  the  cow  was  standing  upon  the  railroad 
track  in  plain  view  of  an  approaching  train ;  that  she  coula  have  been  seen 
bj  thoee  in  charge  of  the  train  800  feet  before  the  engine  reached  the  place 
where  she  stood;  that  the  train  was  moving  at  the  rate  of  about  10  miies  per 
hour;  that  it  could  have  been  stopped  within  600  feet,  but  that  it  was  not 
stopped,  nor  even  slacked  in  its  motion,  and  the  whistle  was  not  sounded ; 
but  the  train  moved  on,  and  when  the  engine  approached  within  about  16 
feet  of  the  cow  she  attempted  to  escape,  and  ran  along  the  track  about  80 
feet,  when  the  engine  overtook  her  and  struck  her  on  the  leTt  hip,  throwing 
her  from  the  track  and  causine  the  injuries  for  which  the  plaintiff  sued. 
A2(2,  that  Buch  evidence  tended  to  prove  negligence  on  the  part  of  the  rail- 
road  company. 

Ebrob  from  Bourbon  County. 

Wallace  Pratt  and  Blair  &  rerry  for  plaintiflE  in  error. 

West  &  Humphrey  for  defendant  in  error. 

Yalentqtb,  J. — This  case  has  once  before  been  to  this  court. 
Kansas  City,  Ft.  8.  &  G.  R.  Co.  v.  Hines,  29  Kan.  695.  When 
the  case  was  returned  to  the  district  court,  it  was  again  tried  hy 
the  court  and  a  jury,  and  judgment  was  again  rendered  in  favor  of 
the  plaintiff,  Hines,  and  against  the  defendant  railroad  company ; 
and  the  defendant,  as  plaintiff  in  error,  again  complains.  On  the 
second  trial  of  the  case  in  the  district  court  the  same  agreed  state- 
ment of  facts  was  introduced  in  evidence  as  was  introduced  by  the 
plaintiff  on  the  first  trial,  and  such  other  evidence  was  introduced 
as  the  plaintiff  chose  to  introduce.  The  defendant  did  not  choose 
to  introduce  any  evidence,  but  submitted  the  case  upon  the  plain- 
tiff's evidence.  The  action  was  for  alleged  injuries  by  the  defend- 
ant to  the  plaintiff's  cow.  The  evidence  tended  to  prove  that 
the  cow  was  standing  upon  the  railroad  track,  in  plain  view  of  an 
approaching  train;  that  she  could  have  been  seen  by  those  in  charge 
of  the  train  800  feet  before  the  engine  reached  the  place  where 
she  stood ;  that  the  train  was  moving  at  the  rate  of  about  10  miles 
per  hoar;  that  it  could  have  been  stopped  within  600  feet;  but 
that  it  was  not  stopped,  nor  even  slacked  in  its  motion,  and  the 
whistle  was  not  sounded ;  but  the  train  moved  on,  and  when  the 
engine  approached  within  about  15  feet  of  the  cow  she  attempted 
to  escape,  and  ran  along  the  track  about  30  feet,  when  the  engine 
oveitook  her  and  straw  her  on  the  left  hip,  throwing  her  from 
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find  for  plaintiff  and  assess  his  damages  at  sach  snm  as  thej  might 
believe  from  the  evidence  he  had  been  damaged.  They  were  lur- 
ther  instructed  that  negligence  is  the  lack  of  sach  care  and  caution 
as  men  of  common-sense  and  prudence  generally  exercise  under 
like  circumstances,  and  that  if  defendant's  agents  in  charge  of  the 
train,  ran  its  engine  or  cars  upon  or  over  plaintiff's  steer,  and  if  such 
collision  and  injury  could  nave  been  avoided  by  the  exercise  of 
reasonable  care  ana  vigilance  on  their  part,  then  defendant  was 
liable. 

On  the  part  of  defendant  the  jury  were  told  that  if  plaintifPa 
steer  got  on  the  track  at  the  public  crossing  when  the  engine  was 
approaching,  and  so  near  as  to  be  impossible  to  stop  it  before  strik- 
ing, they  should  find  for  defendant ;  they  were  also  told  that  negli- 
gence was  a  question  of  fact,  and  consists  in  doing  what  a  prudent 
person  would  not  do,  or  in  failing  to  do  what  a  prudent  person 
would  do  under  the  circumstances,  and  some  commission  or 
omission  as  above  defined  on  the  part  of  defendant's  servants  or 
agents  must  be  proved  before  they  could  find  for  plaintiff,  and  that 
the  burden  of  proving  negligence  was  on  the  plaintiff. 

These  instructions  fairly  covered  all  the  points  in  issue  in  this 
case ;  and  we  perceive  no  ground  of  complaint  against  the  action  of 
the  court  in  giving  plaintiff's  instructions.  Like  instructions  in  a 
like  case  have  received  the  sanction' of  this  court.  McPheeters  V. 
Hann.  &  St.  Jo.  R.  R.  Co.,  45  Mo.  22. 

The  instructions  asked  by  defendant  and  refused^  were  properly 
refused,  because  the  propositions  announced  were  mere  abstractions, 
and  subject  to  the  further  objection  of  singling  out  particular  facts, 
in  tlie  nature  of  comment  on  the  evidence. 

The  case  of  Wallace  v.  Railroad  Co.,  74  Mo.  594,  to  which  we 
have  been  cited  as  establishing  the  doctrine  that  a  railroad  company 
can  only  be  guilty  of  negligence  in  killing  stock  in  an  incorporated 
town  or  at  a  public  road  crossing,  in  a  case  where  the  animal  is  seen 
on  the  track  in^me  to  avoid  the  injury,  is  misconceived  by  counsel 
What  was  there  v^id  was  intended  to  apply  to  the  facts  of  that 
case,  which  were  th^t  the  animals  when  first  seen  were  on  the  track 
running  from  side  td  side  of  the  track.  There  was  no  evidence  in 
that  case,  as  in  this, 'that  the  animals  were  seen  approaching  the 
crossing  before  they  jgot  on  the  track,  and  could  have  been  seen  at 
a  point  on  the  railro.\d  eighty  or  ninety  rods  distant  from  whefe 
tliey  were  approaching  the  crossing. 

Judgment  afiirmed.     All  concur. 

General  Reference^ — As  to  the  duty  of  an  engineer  of  a  ndlroad  tnin 
generally  upon  seeing  cattle  ahead  on  the  track,  see  Kansas  City,  Ft.  &  ft 
O.  R  do.  V,  Hines,  and  note,  i/\fra. 
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V. 

Hikes. 

{AfOhanes  Caae^  Kamas.   November  28,  1884.) 

In  an  action  by  the  owner  of  a  cow  for  injuries  to  her  by  a  railroad  company, 
the  evidence  tended  to  prove  that  the  cow  was  standing  upon  the  railroad 
trvsk  in  plain  view  of  an  approaching  train;  that  she  coula  have  been  seen 
by  thoee  in  charge  of  the  train  800  feet  before  the  engine  reached  the  place 
vbere  she  stood;  that  the  train  was  moving  at  the  rate  of  about  10  miies  per 
hour;  that  it  could  have  been  stopped  within  600  feet,  but  that  it  was  not 
•topped,  nor  even  slacked  in  its  motion,  and  the  whistle  was  not  sounded; 
bnt  the  train  moved  on,  and  when  the  engine  approached  within  about  16 
feet  of  the  cow  she  attempted  to  escape,  and  ran  along  the  track  about  80 
feet,  when  the  engine  overtook  her  and  struck  her  on  the  leTt  hip,  throwing 
her  from  the  track  and  causing  the  injuries  for  which  the  plaintiff  sued. 
2feU,  that  Buch  evidence  tended  to  prove  negligence  on  the  part  of  the  rail- 
road  company. 

Eebob  from  Bourbon  County. 

Wallace  Pratt  and  Blair  &  rerry  for  plaintiflE  in  error. 

West  &  Humphrey  for  defendant  in  error. 

Yalsntine,  J. — This  case  has  once  before  been  to  this  court. 
Kansas  City,  Ft.  8.  &  G.  R.  Co.  v.  Hines,  29  Kan.  695.  When 
the  case  was  returned  to  the  district  court,  it  was  again  tried  by 
the  court  and  a  jury,  and  judgment  was  again  rendered  in  favor  of 
the  plaintiff,  Hines,  and  against  the  defendant  railroad  company ; 
and  the  defendant,  as  plaintiff  in  error,  again  complains.  On  the 
second  trial  of  the  case  in  the  district  court  the  same  agreed  state- 
ment of  facts  was  introduced  in  evidence  as  was  introduced  by  the 
plaintiff  on  the  first  trial,  and  such  other  evidence  was  introduced 
as  the  plaintiff  chose  to  introduce.  The  defendant  did  not  choose 
to  introduce  any  evidence,  but  submitted  the  case  upon  the  plain- 
tiff's evidence.  The  action  was  for  alleged  injuries  by  the  defend- 
ant to  the  plaintiff's  cow.  The  evidence  tended  to  prove  that 
the  cow  was  standing  upon  the  railroad  track,  in  plain  view  of  an 
approaching  train;  that  she  could  have  been  seen  by  those  in  charge 
of  the  train  800  feet  before  the  engine  reached  the  place  where 
she  stood ;  that  the  train  was  moving  at  the  rate  of  about  10  miles 
per  hour;  that  it  could  have  been  stopped  within  600  feet;  but 
that  it  was  not  stopped,  nor  even  slacked  in  its  motion,  and  the 
whistle  was  not  sounded ;  but  the  train  moved  on,  and  when  the 
engine  approached  within  about  15  feet  of  the  cow  she  attempted 
to  escape,  and  ran  along  the  track  about  30  feet,  w^hen  the  engine 
OTdtook  her  and  struck  her  on  the  left  hip,  throwing  her  from 
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the  track  and  causing  the  injuries  for  which  the  plaintiff  sued» 
The  jury  found  a  general  verdict  in  favor  of  the  plaintiff  and 
against  the  defendant,  and  also  found  that  the  defendant  was  gniltj 
of  negligence  in  not  giving  '^  the  customary  signals,"  and  in  not 
**slowing  up"  the  train. 

We  think  the  evidence  tended  to  prove  negligence,  and  there- 
fore that  it  cannot  be  said  that  the  verdict  of  the  jury  is  wrong. 
There  was  no  conflicting  evidence.  With  reference  to  the  points 
niade  by  counsel  for  plaintiff  in  error,  defendant  below,  we  would 
say: 

1.  As  to  their  point  '^  A,"  see  the  case  of  Stewart  v,  Manhattan, 
A.  &  B.  R.  Co.,  27  Kan.  631;  s.  c,  13  Am,  &  Eng.  R.  R.  Cas.  603. 

2.  As  to  their  point "  B,"  the  trial  court  was  not  asked  to  charge 
the  jury  with  reference  to  tlie  question  pf  contributory  negligence, 
nor  was  the  evidence  such  as  to  require  the  court  to  so  charge. 

8.  As  to  their  point  "C,"  the  evidence  does  tend  to  prove 
negligence. 

4.  As  to  their  point  "  D,"  the  testimony  of  Lucas  and  Hulbert 
was  not  in  any  manner  erroneously  prejudicial  to  the  substantial 
rights  of  the  defendant.  A  part  of  it  may  have  been  immaterial 
in  the  case,  and  another  part  may  have  been  unnecessary^  as  the 
court  might  have  taken  judicial  notice  of  the  facts  testified  to  with- 
out proof.  We  think  that  a  court  may  take  judicial  notice  that  it 
is  generally  the  duty  of  the  employees  of  a  railroad  company  in 
charge  of  a  moving  train  to  sound  the  whistle  whenever  stock  is 
on  the  track  in  front  of  the  train,  and  also  to  slacken  the  speed  of 
the  train,  or  even  stop  it,  if  necessary  and  practicable  to  avoid 
coming  in  contact  with  the  stock.  The  rest  of  the  testimony  of 
said  witnesses  was  competent  and  proper. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  justices  concurring. 

Duty  to  Slacken  Speed  or  Stop  Train  when  Cattle  are  on  Track. — ^Itis  the 
duty  of  an  engineer  in  charge  of  a  railroad  train  when  he  sees  cattle  ahead 
upon  the  track  to  slacken  the  speed  of  his  train,  or  even  to  stop  it  when  such 
course  seems  necessary  to  preserve  the  cattle  from  injury.  Ghenerally,  how- 
ever,  such  a  precaution  is  noc  necessary.  Chicago,  etc.,  R.  Co.  v.  Barrie,  65 
III.  227;  Illinois,  etc.,  R.  Co.  c.  Wren,  43  III.  78;  Rockford,  etc.,  U.  Co.  «. 
Linn,  67  111.  110;  Paris,  etc.,  R.  Co.  v.  Mullins,  66  III.  526;  Toledo,  etc.,  R. 
Co.  tj.  McGinnis,  71  111.  847;  Rockford,  etc.,  R.  Co.  v.  Rafferty,  73  111.58; 
Aylock  V.  Wilmington,  etc.,  R.  Co.,  6  Jones  L.  282;  Jones  o.  North  Carolina 
R.  Co.,  70  N.  C.  626;  Page  v.  North  Carolina  R.  Co.,  71  N.  C.  222;  Toledo, 
etc.,  R.  Co.  v.  Milligan,  52  Ind.  506;  Searles  v,  Milwaukee,  etc.,  R.  Co.,  85 
Iowa,  490;  Lapioe  v.  New  Orleans,  etc.,  R.  Co.,  20  La.  Ann.  158;  Little 
Rock  &  Fort  S.  R.  Co.  t>.  Trotter,  87  Ark.  593;  s.  c,  11  Am.  &  Eng.  R  R 
Cas.  475;  Simkins  v.  Columbia  &  Greenville  R.  Co.,  20  8.  C.  259;  s.  c,  ntpra; 
Chicago,  R.  I.  &  P.  R.  Co.  v,  Eendig,  79  Mo.  207;  s.  c,  tupra;  Memphis  ^ 
Little  Rock  R.  Co.  o.  Sanders,  48  Ark.  225 ;  s.  c,  infra;  Louisville  &  Nash- 
ville R.  R.  Co.  t>.  Marriott,  infra. 

First  Duty  of  Engineer  is  for  Safety  of  Traint — ^But  the  first  duty  of  an 
engineer  is  of  course  to  his  passengers,  and  he  is  not  bound  to  slacken  speed 
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or  to  attempt  to  stop  the  train  if  the  lives  of  the  passengers  would  be  there- 
by imperilled.  Eames  v.  Salem,  etc.,  R.  Co.,  98  Mass.  560;  Maynard  «.  Bos- 
ton, etc.,  R.  Co.,  115  Mass.  458;  McDonnell  v.  Pittofield,  etc.,  R.  Co.,  115 
Mass.  564;  Darling  «.  Boston,  etc.,  R.  Co.,  121  Mass.  118;  Smith  v.  Chicago, 
etc,  R.  Co.,  34  Iowa,  506;  Louisville,  etc.,  R.  Co.  v.  Ballard,  2  Mete.  (Ky.) 
177;  Central  Ohio  R  Co.  v.  Lawrence,  13  Ohio  St.  66;  Raiford  v.  Miss.  Cent. 
R.Co.,  43  Miss.  238;  New  Orleans  J.  G.  N.  R.  Co.,  46  Miss.  573;  Baltimore 
&  Ohio  R  Co.  «.  Mulligan,  45  Md.  86;  Brown  «.  New  York  Central  R  Co.^ 
34  N.  T.  404;  Prior  «.  St.  Louis,  K.  C.  &  N.  R  Co.,  69  Mo.  215;  Parker  v. 
Dubuque  &  8.  W.  R.  Co.,  34  Iowa,  399 ;  Missouri  Pac.  R  Co.  v.  Reynolds,  18 
Am.  &  Eng.  R  R  Cas.  510. 

Cattle  nearthe  Track. — ^A  railroad  company  is  not  under  any  circumstances 
obliged  to  stop  its  train  because  cattle  are  ahead  near  the  track.  Edson  o. 
Central  R  Co.,  40 Iowa,  47;  Peoria,  etc.,  R  Co.  «.  Champ.  75111.  557;  Louis* 
ville  &  N.  R  Co.  v.  Ganote,  13  Am.  &  Eng.  R.  R  Cas.  519.  But  see  Aylock 
If.  Wilmington  &  W.  R  Co.,  6  Jones  (N.  C),  231. 

Unavoidable  Accident — When  cattle  come  suddenly  on  the  track  and 
there  is  no  time  to  stop  the  train  before  it  strikes  them,  the  company  is  not 
liable.  Louiaville  &  N.  R  Co.  v.  Wainscott,  3  Bush.  (Ky.)  149;  Illinois 
Central  R.  Co.  o.  Wren,  43  111.  77;  Chicago,  B.  &  Q.  R  Co.  v,  Bradfield,  6^ 
III.  220;  Holder  «.  Chicago,  etc.,  R  Co.,  13  Am.  &  Eng.  R  R  Cas.  567;  East 
Tenn.,  Va.  &  Ga.  R.  R.  Co.  v.  Bayliss,  74  Ala.  150;  s.  c,  iupra;  Little  Rock 
&  Ft.  S.  R.  Co.  V.  Turner,  AdmV,  41  Ark.  161 ;  s.  c,  ntpra. 

Increasing  Speed  of  Train — When  Allowable! — In  case  the  course  seems 
likely  to  prove  the  safest  for  the  train  and  its  contents,  the  engineer  is  justified 
in  increasing  the  speed  so  as  to  throw  the  cattle  from  the  track.  Owens  o. 
Hannibal,  etc.,  R  Co.,  58  Mo.  387;  Bemisv.  Connecticut,  etc.,  R.  Co.,  43 
Yt  875;  Eerwhacker  «.  Cleveland,  C.  &C.  R  Co.,  3  Ohio  St.  172;  Louisville, 
etc.,  R  Co.  V.  Milton,  14  B.  Monr.  75;  Louisville,  etc.,  R  Co.  v.  Ballard,  i 
Mete.  (Ky.)  177 ;  Chicago,  8t.  L.  &  N.  O.  R  Co.  v.  Jones,  11  Am.  &  Eng.  R  R. 
CSm.450. 


Mkkphib  and  LriTLB  KooK  B.  B.  as  reorganieed 

V. 

Sandebs  et  al. 

(48  ArhansM  RoporU^  225.) 

To  ezciue  a  railroad  company  for  negligence  in  killing  stock  wrongfully 
upon  its  track,  it  must  appear  that  there  was  no  negligence  of  the  engineer 
in  keeping  watch  or  in  observing  signals  of  danger,  and  that  reasonable  care 
exercised  to  avoid  the  collision  after  the  danger  was  discovered. 


Appkal  from  Lonoke  Circuit  Court. 

Geo.  Sibley  for  appellant. 

Jno.  C.  and  C.  W.  England  for  appellees. 

Eajok,  J. — ^Appellees  sued  the  Bailroad  Company  below  for 
damages^  on  accoimt  of  injury  to  a  horse  done  by  a  running  train. 
The  clefendant  denied  the  alleged  injuries,  and  set  up  also  contrib- 
19  A.  A  K  R  Cas.— 83 
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ntorj  negligence  on  the  part  of  the  plaintiffs.  Upon  trial  a  joiy 
returned  a  verdict  in  favor  of  plaintiffs  for  $90  damages.  After 
a  motion  for  a  new  trial  had  been  overruled,  and  a  biU  of  exoep> 
tions  allowed,  the  defendant  appealed. 

The  first  five  grounds  of  the  motion  are  all  to  the  effect  that  the 
verdict  is  contrary  to  the  evidence,  or  not  sustained  by  it.    There 
was  proof  tending  to  show  that  upon  a  dark  night  a  person  to 
whom  plaintiffs  had  hired  the  horse  was  riding  him  along  a  dirt  . 
road  near  the  track,  but  not  there  crossing  it.     The  road  was  over- 
flown with  water  from  one  to  three  feet  deep.    The  railroad  crossed 
the  low  ground  upon  an  embankment  several  feet  above  the  water, 
having  overflown  ditches  on  both  sides.     The  rider  stopped  to  let 
his  horse  drink,  being  at  the  time  in  view  of  the  headlight  of  an 
approaching  train,  which  was  yet  a  great  distance  off.     The  horse 
whilst  drinking  scared  at  some  object  and  started.     Before  the 
rider  could  gather  up  the  slack  of  the  reins  and  control  him,  the 
horse  ran  up  the  embankment,  and  along  the  track  to  a  culvert,  at 
which  he  fell,  throwing  the  rider  over  his  head.     The  rider  rose, 
and  first  endeavored  to  get  the  horse  off  the  track,  but  finding  that 
impossible,  he  ran  towards  the  approaching  train,  waving  his  hand 
ana  cap,  and  calling  out  to  stop  it,  until  tlie  engine  came  so  near  that 
he  jumped  off  the  track  to  avoid  it.     The  engineer  fir-st  saw  the 
man  on  the  track  waving  his  hand,  but  paid  no  attention  to  the 
warning.    When  the  man  jumped  off  he  could  see  the  horse  by  the 
light  of  his  headlight,  and  he  then  made  every  reasonable  effort, 
by  the  aid  of  the  fireman,  to  stop  the  train.     It  was  too  late.    The 
horse  was  pushed  from  the  track  and  badly  injured.     Damages 
were  proved. 

The  jury  might,  upon  this,  find  some  negligence,  unqualified  by 
any  proof  of  contributory  negligence.     The  engineer  says  that  he 
did  not  heed  the  warning,  because  it  is  customary  for  persons  to 
get  upon  the  track,  and  jump  off  just  as  the  engine  comes  up.    It 
was  lor  the  jury  to  say  whether  or  not  that  sort  of  annoyance 
fairly  excused  the  engineer  from  disregarding  the  only  warning  of 
danger  which,  under  the  circumstances,  it  was  possible  to  give. 
The  company,  through  him,  took  the  responsibility  of  doing  so. 
Fortunately,  in  this  case,  the  only  injury  was  damages  to  an  animaL 
It  might,  for  aught  the  engineer  could  know,  have  involved  the 
death  of  a  human  being  lying  helpless  on  the  track,  or,  far  worse, 
the  wreck  of  the  train  in  a  broken  culvert,  and  the  death  of  the  per- 
sons on  board.   For  if  the  engineer  could  not  see  the  horse  in  time  to 
stop  the  train,  he  could  not  nave  discovered  the  damaged  condition 
of  the  culvert  if  it  had  been  broken.     Considering  the  time,  place, 
and  circumstances,  the  darkness  of  the  night,  the  long  elevated 
embankment,  the  water  floods  upon  each  side,  which  would  deter 
animals  from  leaving  the  track,  we  can  easily  understand  that  his 
conduct  might  impress  the  jury  as  somewhat  reckless.     The  ver- 
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diet  finds  ample  support  in  the  proof.  As  to  contribatory  neg- 
ligence it  maj  be  as  well  to  say,  once  for  all,  that  there  is  not  a 
particle  of  proof  of  it  in  the  whole  transcript. 

It  is  tme  enon^h,  in  one  sense,  that  railroad  trains  have  a 
right  to  a  clear  andunobstmcted  way  along  their  tracks.  Ko  one 
may  obstruct  these  without  a  trespass  and  a  wrong,  unless  it  be 
done  accidentally  or  unavoidably.  Still  this  right  must  be  exer- 
cised reasonably,  with  a  fair  consideration  of  the  rights  of  others, 
und  with  reference  to  the  circumstances  of  the  country.  The  ser- 
vants and  agents  of  the  companies  for  whose  acts  they  are 
responsible  have  not  the  right  wantonly,  recklessly,  or  even  care- 
lessly, to  destroy  whatever  tney  may  find  in  their  way.  Roads  are 
useful  to  citizens,  but  the  right  to  a  fair  and  reasonable  protection 
of  property  is  useful  to  them  also,  not  to  be  overbalanced  by  the 
inconvenience  of  a  slight  delay  of  a  train,  to  say  nothing  of  the  far 
higher  consideration — the  lives  and  limbs  of  human  beings  on  the 
train,  whether  brakemen  or  passengera. 

The  instructions  have  been  very  carefully  given  and  refused  bv 
the  Hon.  Circuit  Judge.  His  rulings  have  been  in  accordance  with 
the  views  of  this  court  previously  expressed,  or  necessarily  implied. 
Only  one  has  met  with  serious  objection  on  the  part  of  appellant's 
counsel. 

The  eighth  instruction  given  for  the  defendant  was,  that  '^  if  the 
property  of  plaintiffs  was  wrongfully  on  the  defendant's  track,  as 
the  defendant  was  entitled  to  a  free  and  unobstructed  track,  as 
a^inst  the  plaintiffs,  it  is  only  for  negligence  of  the  defendant 
after  being  apprised  of  the  situation  of  plaintiff's  property,  that 
defendant  is  ciiargeable."  This  is  correct  upon  the  nvpothesis 
that  there  was  no  previous  negligence  in  keeping  watcli,  or  dis- 
regarding signals  of  danger.  It  was  perhaps  too  favorable  for 
defendant  as  given.  The  defendant  by  counsel  insisted,  however, 
that  his  Honor  should  add,  that  ^^  it  is  only  for  culpable  and  gross 
negligence  of  defendant,  after  being  apprised  of  the  situation 
0f  plaintiff's  property,  that  defendant  is  chargeable."  This  was 
properly  refused.  It  is  not  sufficient  to  exercise  a  slight  degree  of 
care  and  attention,  the  omission  of  which  would  constitute  gross 
negligence,  to  excuse  one  from  infiicting  damage  to  which  the  in-  . 
Turea  party  has  contributed.  After  the  discovery  of  a  danger, 
brought  about  by  the  negligence  of  another,  one  must  in  all  c^ses 
use  a  reasonable  diligence  to  avoid  the  consequences,  and,  where 
human  life  is  involved,  to  be  reasonable  it  must  be  everything  that 
humanity  would  prompt,  and  which  might  be  reasonably  thought 
of  in  the  emergency.  In  ordinanr  cases  like  this,  involving  prop- 
erty, it  must  be  ordinary  care.  Such  care  as  a  prudent  man,  of 
average  careful  habits,  would  be  prompted  to  use  to  avert  an 
injury  to  property  of  his  own.  Gross  negligence  implies  only 
•alieence  of  slight  cara    The  degree  of  care  should  be  proportional 
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to  the  pending  danrar  to  be  apprehended.  To  have  ^ven  the  in- 
stractions  as  asked  might  have  been  mifileading.  L.  R.  &  Ft. 
Smith  R.  R.  Co.  v.  Iinley,  87  Ark.,  562 ;  Citizens  St.  Ry.  v. 
Steem,  42  lb.  321 ;  L.  R.  (fe  Ft.  Sm.  R.  R  v.  Turner,  41  lb.  161; 
6.  c.,  supra. 

We  find  no  reversible  error. 

Affirmed. 

Servants  bound  to  Use  Ordinary  Care  to  Prevent  Injury  to  Cattle  on  Traok. 
— The  servants  of  a  railroad  compaDy  are  bound  to  use  all  ordinary  and 
reasonable  care  to  prevent  injuries  to  live-stock  upon  the  track.  Quimby  «. 
Vermont,  etc.,  R  Co.,  28  Vt.  387;  Proctor  «.  Wilmington,  etc.,  R.  Co.,  W 
N.  C.  579;  Trout  «.  Virginia,  etc.,  R.  Co.,  28  Gratt.  619;  Coyle  9.  Baltimore, 
etc.,  R.  Co.,  11  W.  Va.  94;  Mississippi,  etc.,  R  Co.  v.  Miller,  40  Miss.  45; 
Illinois,  etc.,  R.  Co.  o.  Wren,  48  III.  77;  Great  Western  R.  Co.  «.  Geddis,  38 
III.  804;  Burton  v.  Phila.,  etc.,  R.  R  Co.,4  Harr.  (Del.)  252;  UUle  Rock  A 
Ft.  8.  R.  Co.  V.  Finley,  87  Ark.  562;  s.  c,  11  Am.  &  Eng.  R  R  Cas.  469. 

Duty  of  Engineer  to  Slacken  Speed  when  Cattle  are  ahead  on  Trackr— . 
Upon  this  subject  see  Kansas  City,  Ft.  S.  &  G.  R  Co.  9.  Hines,  and  note,. 
mpra. 


TJmov  Paoifio  R.  Oow 

V. 
SEAmrON. 

(Advance  Oiue,  Kansas.    April  10, 1885.) 

In  an  action  to  recover  damages  for  the  killing  of  cattle  at  a  nilioad 
ing,  the  engineer  testified  that  as  soon  as  he  saw  the  cattle  on  the  track  be 
put  on  the  air-brakes  and  reversed  the  engine,  stopping  the  train  within  800 
yards,  which,  he  testified,  was  the  quickest  a  train  of  the  kind  going  at  the 
rate  of  speed  at  which  his  train  was  going  could  be  stopped.  The  jury  found 
for  the  plaintiff,  and  as  a  special  finding  of  fact  that  the  train  could  hava 
been  stopped  within  850  or  876  feet.  There  was  no  evidence  to  support 
this  finding.  Held  that  the  jury  had  no  right  so  to  find  and  that  a  new  trial 
would  be  ordered. 

Eeroe  from  Leavenworth  County. 
J.  P.  Usher  and  Charles  Monroe  for  plaintiff  in  error. 
.  Lucien  Baker  for  defendant  in  error. 

HoBTON,  C.  J. — ^This  was  an  action  brought  by  the  defendant  in 
error  (plaintiff  below)  against  the  railway  company  to  recover  the 
sum  of  $176,  being  the  value  of  seven  head  of  cattle  allied  to 
have  been  wron^ully  and  n^ligently  killed  by  the  railway  com- 
pany at  the  crossing  of  a  pubuc  road.  The  jury  found  a  verdict 
for  the  plaintiff  below,  and  also  returned  special  findiogs  of  &ct 
Among  the  special  findings  of  fact  were  the  following : 
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"  Did  the  engineer  of  the  train  blow  the  whistle  of  the  locomo- 
tive eighty  rods  west  of  the  crossing  where  plaintiflPs  cattle  were 
struck  on  the  occasion  of  the  ininry  1  Answer.  No."  "  As  soon 
as  the  engineer  saw  the  cattle,  aid  he  apply  the  air-brakes  on  his 
engine,  and  reverse  the  engine  ?  A.  No.  "  What  is  the  shortest 
distance  in  which  this  engine  conld  have  been  stopped  at  the  speed 
it  was  going  at  the  time  of  the  injury  ?    A.  350  to  375  feet." 

The  evidence  upon  the  question  whether  the  whistle  was  sound' 
ed  80  rods  west  of  the  crossing  where  the  cattle  were  struck,  was 
<»>nflicting.    The  en^neer  tiestified,  among  other  things,  '^  as  soon 
as  he  s^w  the  stock,  ne  immediately  put  on  the  air-brakes  and  re- 
versed the  engine,  and  stopped  in  abont  300  yards."    We  do  not 
find  in  the  record  any  evidence  conflicting  with  this.    The  engi- 
neer  also  testified  '^  that  tlie  speed  of  the  train  was  forty-five  miles 
an  hour ;  that  he  stopped  the  train  in  abont  300  vards ;  that  this 
was  the  quickest  a  tram  of  that  kind,  going  at  tne  speed  it  was, 
could  be  stopped."      There  was  no  testimony  contradicting  this 
statement,  and  no  other  witness  testified  within  what  space  an  en- 
^e  could  be  stopped  going  at  the  speed  this  engine  was.    The 
jury  therefore  not  only  disregarded  the  testimony  of  the  engineer 
concerning  the  distance  in  which  he  might  have   stopped   the 
engine,  but  made  the  finding  that  the  engine  conld  have  been 
stopped  in  from  360  to  376  feet,  without  any  evidence  whatever. 
This  they  had  no  right  to  do.    As  this  finding,  which  was  impor- 
tant as  tending  to  establish  negligence  on  the  part  of  the  railway 
company,  was  made  without  evidence,  it  affects  all  the  findings^ 
as  it  goes  to  show  that  the  jury  were  determined  to  make  the  find- 
ings, regardless  of  the  evidence,  so  as  to  sustain  a  general  verdict 
against  the  railway  company.    It  also  affects  the  general  verdict, 
because  if  imporUmt  special  findings  of  fact  are  made  by  a  jury 
without  the  support  of  evidence,  it  cannot  be  said  that  their  gen- 
eral verdict,  upon  conflicting  evidence,  is  entitled  to  much  confi- 
dence.     Cotmsel  for  plaintiff  below  suggests,  however,  that  the 
jury  "  had  the  right  to  apply  their  own  common-sense  and  knowl- 
edge to  the  matter,"  and  therefore  they  had  the  right  to  say,  of 
their  own  knowledge,  ^^  that  the  engine  could  have  been  stopped 
within  860  or  376  feet." 

It  was  decided  in  Missouri  S.  B.  Co.  v.  Eichards,  8  Kan.  101, 
that ''  the  jury  are  always  in  a  case  to  use  the  knowledge  and  ex- 
perience they  are  supposed  to  possess  in  common  with  the  general- 
ity of  manlcind,  in  making  up  a  verdict.  And  it  was  further 
bedded  in  Anthony  v.  Stinson,  4  Kan.  211,  that  "  the  jury  cannot 
be  required  bv  the  court  to  accept  as  matter  of  law  the  conclusions 
of  witnesses."  These  decisions  are  not  controlling  in  this  case.  It 
is  not  within  the  general  knowledge  of  persons  in  what  space  an 
engine  or  train  can  be  stopped,  going  at  the  speed  of  46  miles  an 
hour,  and  equipped  with  tbe  appliances  as  the  one  operated  by  the 
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company  at  the  time  of  the  accident.  To  determine  how  lon^  it 
takes  to  stop  an  engine  or  train  requires  experience  in  the  runmng 
of  trains  and  in  checking  their  speed,  or  opportunities  on  the  part 
of  a  person  giving  opinion  thereof  to  speak  as  an  expert  Man- 
hattan,  A.  &  B.^K.  Co.  v.  Stewart,  30  Kan.  226 ;  s.  c,  Pac  Eep. 
151.  This  was  not  a  subject  upon  which  the  jury  could  use  theur 
own  judgment ;  and  if  any  one  of  the  jury  had  any  particular 
knowledge  on  the  subject,  he  ought  to  have  been  sworn  and  ex- 
amined as  a  witness.  Eailroad  Co.  v.  Yan  Steinberg,  17  Mich. 
105  ;  Kex  v.  Eosser,  7  Car.  &  P.  648,  803 ;  s.  c,  32  E.  0.  L.  803 ; 
Railroad  Co.  v.  Richards,  supra. 

The  complaint  is  not  that  the  jury  disregarded  the  opinion  and 
(Statement  of  the  engineer,  in  the  finding,  within  what  space  an 
engine  could  be  stopped,  but  it  is  that  the  jury  not  only  ignored 
sudi  testimony,  but  made  their  finding  witnout  any  evidence  to 
support  it. 

The  judgment  of  the  district  court  will  be  reversed,  and  tihe- 
cause  remanded  for  a  new  trial 

All  the  justices  concurring. 

Siaekening  Speed  when  Cattle  on  Traokt — ^Aa  to  the  duty  of  an  engi- 
neer to  slacken  speed  when  he  perceives  cattle  ahead  upon  the  track,  aee* 
Eanaas  Oity,  Ft.  8.  &  G.  R.  Co.  e.  Hines,  and  note,  iupra. 
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V. 

Powers. 

(78  Alabama  Beparts,  244.) 

In  an  action  against  a  railroad  company  to  recover  damages  for  injnriea 
done  to  a  horse,  a  charge,  given  at  the  request  of  the  plaintiff,  instructing 
the  jury  that,  if  the  horse  was  seen  by  the  engineer  within  ten  or  fifteen  feet 
of  the  road,  or  running  close  by  the  road-bed,  on  a  line  with  it,  and  within 
a  few  feet  of  the  moving  train,  and  under  circumstances  indicating  danger  of 
the  horse's  getting  on  the  track,  it  was  the  duty  of  the  engineer  to  use  all 
means  in  his  power  to  frtghten  the  horse  away,  until  the  danger  had  ceased, 
asserts  a  correct  legal  proposition. 

In  such  case,  a  charge  given  at  the  request  of  the  plaintiff  is  free  from 
error,  which  instructs  the  jury  that  the  reason  why  different  rules  for  rail* 
roads  are  prescribed  for  the  preservation  of  cattle,  and  for  the  safety  of 
human  life,  is,  that  human  beings  are  sentient,  and  cattle  do  not  know  the 
necessity  of  leaving  the  track ;  and  that  as  to  cattle,  in  addition  to  sounding 
the  alarm  whistle,  the  brakes  must  be  applied,  and  the  train  checked  or 
stopped,  if  need  be,  to  prevent  injury. 

The  diligence  required  of  an  engineer  in  charge  of  a  locomotive,  in  order 
to  avoid  injury  to  stock,  does  not  commence  at  the  moment  he  first  perceivea 
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the  Btock  on  the  track;  and  a  charge  requested  by  a  railroad  company,  in  an 
action  against  it  to  recover  damages  for  injuries  to  stock,  limiting  the  en- 
gineer's duty  to  the  employment  of  all  proper  means  to  avoid  the  injury  from 
that  moment,  is  properly  refused. 

That  the  verdict  of  the  jury  trying  a  cause  is  not  sustained  by  the  evi- 
dence is  a  wrong  which  this  court  has  no  power  to  redress ;  the  only  remedy 
therefor  being  a  motion  for  a  new  trial  in  the  primary  court. 

The  fact  that  the  owner  of  stock  permits  them  to  run  at  large,  and  to  tres- 
pass on  the  track  of  a  railroad  company,  does  not  preclude  him  from 
recovering  for  injuries  done  to  the  stock  by  the  company's  locomotive  and 
train. 

Appeal  from  Hale  Circuit  Court. 

This  suit  was  brought  by  John  S.  Powers  against  the  Alabama 
Great  Southern  R.  K.  Co.,  a  corporation  operating  a  railroad  in 
this  State,  to  recover  damages  for  injuries  alleged  to  have  been 
done  to  plain ti£Ps  horse  by  the  defendant's  locomotive  and  train, 
through  and  by  reason  of  the  negligence  of  defendant's  servants  in 
conducting  and  running  said  locomotive  and  train.  The  cause 
was  tried  on  issue  joined  on  the  plea  of  not  guilty,  the  trial  result- 
ing in  a  verdict  and  judgment  for  the  plaintiff. 

The  evidence  introduced  on  behalf  of  the  plaintiff  tended  to 
show,  that  on  29th  of  April,  1882,  the  plaintiff's  horse,  having 
been  turned  into  a  common  pasture  owned  by  the  plaintiff  and 
one  Prince,  in  a  district  in  which  crops  are  required  to  be  fenced, 
and  it  was  customaiy  to  allow  stock  to  run  at  large,  was  grazing  in 
an  old  field  through  which  the  road  ran,  within  fifteen  or  twenty 
feet  of  defendant's  track,  when  the  train  approached,  and  the 
horse  started  towards  the  track,  approaching  it  diagonally,  and  at* 
tempted  to  cross  it,  and  was  ran  over  and  so  injured  by  defend- 
ant's locomotive  that  he  had  to  be  killed;  and  that  only  ''one 
whistle  was  heard,  which  was  sounded  just  as  the  horse  was  struck." 
The  value  of  the  horse  was  also  shown.  The  evidence  introduced 
on  behalf  of  the  defendant  tended  to  show  that  the  defendant's 
track  at  and  near  the  place  where  the  horse  was  injured  was  per- 
fectly straight,  and  the  train  was  running  at  the  rate  of  from  five 
to  seven  miles  per  hour;  that  while  the  engineer  was  in  his  seat 
on  the  right-hand  side  of  the  engine,  three  horses  were  perceived 
by  him  about  ten  yards  from,  and  on  the  right-hand  siae  of  the 
road,  about  forty  yards  distant  from  the  engine ;  that  the  horses 
appeared  to  have  been  frightened  by  the  train,  and  two  of  them 
ran  off  from  the  road,  but  the  third  started  diagonally  towards  the 
road ;  that  as  soon  as  it  was  seen  coming  towards  the  road,  ''the 
engineer  whistled  down  brakes,  and  immediately  thereafter  sounded 
the  stock  alarm  several  times;  that  the  horse  came  up  the  em- 
bankment, which  was  about  three  feet  high,  to  the  track,  as  if  to 
cross,  about  fifteen  yards  in  front  of  the  engine ;  that  the  engine 
was  reversed,  and  every  effort  made  to  stop  the  train ;"  that  the 
train  was  stopped  just  after  the  horse  was  struck ;  and  that  the  en- 
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S'neer  and  other  employees  in  cliarge  of  the  train  were  experienced, 
ilful,  and  carefnl  men  in  their  line  of  employment,  and  that  the 
en^ne,  cars,  brakes,  and  appliances  were  in  good  order  and  con- 
dition. The  foregoing  is  the  substance  of  the  material  portions  of 
the  evidence  introduced,  as  shown  by  the  bill  of  exceptions. 

The  court  charged  the  jury,  at  the  written  request  of  the  plain- 
tiff, as  follows :  1.  '^  If  the  horse  was  seen  by  the  engineer  within 
ten  or  fifteen  feet  of  the  road,  or  mnnine  close  by  the  road-bed, 
on  a  line  with  it,  and  within  a  few  feet  of  the  road  and  train,  as 
it  was  moving,  and  under  circumstances  indicating  danger  of  its 
getting  on  the  track,  then  it  was  the  duty  of  the  engineer  to  use 
all  means  in  his  power  to  frighten  away  the  horse,  until  the  danger 
had  ceased."  2.  "  Hnman  beings  are  sentient,  and  have  the  rea- 
soning faculty ;  and  this  is  the  reason  why  different  rules  for  rail- 
roads are  prescribed  for  the  preservation  of  cattle,  and  for  the 
safety  of  human  life.  As  to  tiie  former,  in  addition  to  sounding 
the  alarm  whistle,  the  brakes  must  be  applied,  and  the  train 
checked  or  stopped,  if  need  be,  to  prevent  injury ;  for  dom^tic 
animals  know  not  the  necessity  of  leaving  the  track."  The  defend- 
ant duly  reserved  exceptions  to  the  giving  of  these  charges,  and 
also  to  the  refusal  of  tne  court  to  give  the  following  charges,  re- 

3 nested  by  it  in  writing:  1.  "If  the  jury  believe  from  the  evi- 
ence  that  the  engineer  and  persons  in  charge  of  said  train  were 
very  careful  and  prudent  men,  and  that,  on  perceiving  the  said 
stock  on  the  railroad,  used  that  degree  of  diligence  which  every 
careful  and  prudent  man  exercises  in  the  conduct  of  his  own 
affairs,  in  seeking  to  avoid  the  danger  and  arrest  the  injury  to  said 
stock,  then  they  must  find  for  the  defendant."  2.  "If  the  jury 
believe  from  the  evidence,  that  the  engineer  on  said  defendant's 
train  was  on  the  look-out  for  obstrnctions,  and  that,  when  he  dis- 
covered said  stock  on  the  track,  he  and  the  persons  in  charge  of 
said  train  promptly  resorted  to  all  means  known  to  skilful  en- 
gineers to  escape  the  impending  danger,  or  arrest  the  thi'eatened 
injury,  then  the  defendant  exercised  that  due  diligence  which  the 
law  requires  of  the  defendant  in  this  case,  and  tiie  jury  must  so 
find." 

The  charges  given  at  the  plaintiff's  request,  and  the  refusal  of 
the  court  to  charge  as  requested  by  the  deiendant,  are  here  assigned 
as  error. 

Samuel  F.  Eice,  Wood  &  Wood  and  Coleman  &  Boulhac  for 
appellant. 

Thomas  Seay,  contra. 

Stone,  J. — 1.  The  circuit  court  did  not  err  in  giving  the  two 
charges  requested  by  appellee.  They  each  assert  correct  principles 
of  law.  M.  &  M.  R.  Co.  v.  Blakelv,  69  Ala.  471 ;  L,  &  N.  R.  R 
Co.  V.  Jones,  56  Ala.  507.     And  tliough,  it  is  possible,  they  are 
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abstract,  and  have  a  tendency  to  mislead,  yet  this  famishes  no 
ground  for  reversing  the  jndgment.  The  appellanjk  shonid  have 
requested  explanatory  charges  ''  by  which  the  objectionable  ten- 
dency conld  have  been  averted  and  healed."  McCrary  v.  Rash, 
60  Ala.  374;  Smith  v.  Fellows,  68  Ala.  467;  Durr  v.  Jackson,  69 
Ala.  203. 

2.  Charges  numbered  1  and  2,  requested  by  the  appellant,  and 
lefused  by  the  court,  were  properly  refused.  They  each  confine 
the  diligence  to  be  exercised  by  the  persons  in  charge  of  the  train, 
for  the  purpose  of  avoiding  the  danger,  and  arresting  the  injury 
to  the  horse,  to  the  time  when  the  engineer  perceived  it  on  the 
track.  If  this  were  the  correct  rule,  the  persons  in  charge  of  the 
train  need  have  exercised  no  diligence,  but  may  have  conducted 
the  train  im  a  negligent  manner  up  to  the  time  of  perceiving  the 
horse  on  the  tra^.  As  was  said  oy  this  court  in  the  case  of  S.  & 
K.  R  R.  Co.  V.  Jones,  66  Ala.  607 :  "  The  engineer,  if  he  saw  the 
ox  in  dangerous  proximity  to  the  track,  and  under  circumstances 
indicating  danger  of  its  getting  on  the  track,  should  have  taken 
steps  promptly  to  frighten  him  away ;  or,  if  need  be,  should  have 
arrested  the  motion  of  his  train,  if  possible,  rather  than  incur  the 
hazard  of  destroying  another's  property." 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

On  a  subsequent  day  of  the  term  an  application  was  made  by 
the  appellant  for  a  rehearing,  to  which  the  following  response  was 
made: 

Sroisfs,  J.— We  are  not  able  to  find  any  errors  in  the  rulings  of 
the  court,  of  which  appellant  can  complain.  If  it  be  true  that  the 
verdict  of  the  jury  was  nnsustained  by  the  testimony,  that  is  a 
wrong  which  we  have  no  power  to  redress.  The  presiding  judge 
in  the  primary  court  alone  had  power  to  grant  a  new  trial,  and  that 
is  the  only  method  known  to  our  system,  by  which  to  obtain  re- 
Jief  from  a  verdict,  unsupported  by  testimony.  And  from  his 
ruling,  on  such  motion,  no  appeal  lies  to  this  court.  The  theorv 
of  our  system  is,  that  juries,  as  their  oaths  require  them  to  do,  will 
fairly  and  impartially  weigh  the  testimony,  and  that  their  verdict 
shall  truly  represent  the  convictions  produced  on  their  minds  by 
the  evidence,  construed  in  reference  to  the  law,  as  given  them  in 
charge  by  the  court.  If  a  verdict  be  rendered  on  any  other  prin- 
ciple than  this,  it  is  done  in  palpable  disregard  of  a  solemn  oath  ; 
and  there  is  no  more  sacred  duty  resting  on  the  presiding;  judge, 
than  to  set  aside  a  verdict  which  is  rendered  in  palpable  disregard 
of  the  evidence,  or  of  the  charge  of  the  court. 

Cases  may  be  found,  in  which  it  was  held  that  when  the  owner 
of  the  animal  killed  permitted  it  to  run  at  large,  and  trespass  on 
the  track  of  the  railroad,  he  thereby  precluded  himself  from  re- 
covering for  the  injury  done.    But  m  all  those  cases,  the  statutes 
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of  the  States  in  which  the  mlincs  were  made,  required  stock  to  be 
kept  within  indosnre,  and  not  allowed  to  rnn  at  large.  Mnnger  «. 
Tonawanda  R.  R  Co.,  4  N.  T.  349 ;  Jackson  v.  R.  &  B.  K.  R. 
Co.,  25  Vt.  150 ;  P.  C.  &  St.  L.  Ry.  Co.  v.  Stuart,  71  Ind.  500 ; 
Price  V,  K  J.  R.  R.  &  T.  Co.,  81  N.  J.  (Law)  229 ;  s.  c  32  lb. 
19.  We  have  ruled  differently.  S.  &  N.  R.  R.  Co.  «.  WilliamSy 
65  Ala.  74 ;  Ala.  Gt.  Sontliern  R.  R.  Co.  v.  McAlpine,  71  Ala.  545 ; 
8.  c,  15  Am.  &  En^.  R.  R.  Cas.  644. 

The  application  for  a  rehearing  must  be  denied. 

Duty  to  Qive  Signals  when  Cattle  on  Tracki — ^As  to  the  duty  of  the  ea- 
gineer  of  a  railroad  train  to  give  suitable  signals  to  frighten  cattle  off  the 
track,  see  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  v.  Turner,  and  note,  infra: 

Cattle  Trespassing  on  Track. — As  to  the  duty  of  a  railroad  company  lo 
cattle  trespastiing  on  the  track,  see  Kansas  Oity,  Ft.  &  &  G.  B.  Co.  e.  Hiiie% 
and  note,  mtpra. 


Eahbab  Out,  St.  Jobsph  aitd  (Touvgil  Blufto  B.  B.  Oa 

V. 
TUBNES. 

(78  IHsBouri  BeporU,  578.) 

l%e  cirouit  court,  on  appeal  from  a  justice,  may  allow  tiie  oonsteUe  to 
amend  his  return  on  the  summons,  according  to  the  fact,  so  as  to  show  proper 
service  on  the  defendant. 

Section  38  of  the  Railroad  Law  of  Missouri  does  not  require  both  the  ring- 
ing of  the  bell  and  the  sounding  of  the  whistle  when  a  train  approaches  a 
public  crossing.    Either  will  suffice. 

It  is  no  defence  to  cCn  action  under  section  88  for  killing  stock,  that  the 
plaintiff  allowed  his  animals  to  run  at  large  upon  the  highway  near  the 
railroad. 

If  the  company  fails  to  give  the  signal  required  by  section  88,  and  stock  ia 
killed  or  injured,  which  is  in  such  a  condition  or  situation  that  if  the  signal 
had  been  given  it  might  have  escaped,  this  constitutes  a  prima  fatie  case 
against  the  company. 

Appeal  from  Platte  Circuit  Court. 
Strong  &  Mosman  for  appellant. 
R.  P.  0.  Wilson  for  respondent. 

Henbt,  J. — This  suit  originated  in  a  Instice's  court  in  Platte 
County,  and  is  for  damages  for  killing  plaintiff's  stock  by  a  train 
of  cars  passing  over  defendant's  road,  in  consequence,  it  is  allied, 
of  a  failure  to  ring  the  bell  or  sound  the  whistle,  in  violation  of 
section  38,  article  2,  Wagnei^'s  Statutes,  volume  1,  page  310. 

On  a  motion  in  the  circuit  court  to  which  the  cause  was  appealed, 
to  quash  the  return  of  the  constable  on  the  writ  of  summons,  and 
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diemiss  the  snit,  the  court  allowed  that  officer  to  amend  his  return, 
and  overruled  the  motion.  The  constable'e  original  return  was^ 
imperfect  and  defective,  but  midit  have  been  amended  in  the  jus- 
tice's  court,  and  we  think  that  wlien  the  circuit  court  became  pos- 
sessed of  the  cause  it  also  could  allow  the  amendment.  The  justice^ 
had  jurisdiction  of  the  cause,  if  tlie  writ  was  in  fact  properly 
served  upon  defendant,  whether  the  return  of  service  made  by  the 
oiBcer  was  defective  or  not.  The  service  in  this  case  was  sufficient, 
and  the  return  only  was  defective  in  not  stating  correctly  the  man* 
ner  of  service,  and  no  error  was  committed  by  the  circuit  court  in 
permitting  the  amendment. 

The  evidence  proved  the  killing  of  the  stock  by  defendant's  train 
of  cars,  but  whether  the  bell  was  rung  or  the  whistle  was  sounded 
as  required  by  the  statute,  was  not  so  clear  from  the  evidence. 
The  court,  for  plaintiff,  gave  to  the  jury  the  following  instruction  r 
If  the  jury  believe  the  horses  and  colt  in  question  were  injured 
and  killed  in  the  public  road  or  highway  where  the  defendant's 
track  crosses  it  in  Lee  Township,  Platte  County,  Missouri,  on  or 
about  the  6th  day  of  July,  1879,  by  the  locomotive  and  cars  of  the 
defendant,  and  that  defendant  failed  to  sound  a  whistle  on  said 
locomotive  eighty  rods  from  the  crossing  of  said  public  highway 
and  continue  to  sound  the  same  at  intervals  until  said  highway  was 
passed  by  the  train,  or  failed  to  ring  a  bell  within  said  eighty  rods 
and  continue  ringing  the  same  untu  the  railroad  train  crossed  said 
load  or  highway,  tney  will  find  for  the  plaintiff;  provided,  they 
farther  believe  that  the  failure  as  aforesaid  to  sound  tne  whistle  and 
ring  the  bell  caused  the  injury  complained  of. 

The  instruction  is  manifestly  erroneous.  The  statute  does  not 
require  both  the  blowing  of  the  whistle  and  ringing  of  the  bell. 
Either  is  sufficient,  and  yet  the  instruction  is  predicated  upon  a  sup* 
posed  legal  duty  to  do  both.  By  it  the  ]ury  were  told  that  if 
defendant  failed  to  blow  the  whistle,  or  failed  to  ring  the  bell,  and 
if  the  injury  to  the  stock  was  caused  by  such  failure  to  sound 
whistle  and  ring  the  bell,  plaintiff  was  entitled  to  recover.  The 
instruction  should  have  been  to  the  effect  that  if  defendant  neither 
sounded  the  whistle,  nor  rang  the  bell,  etc.,  and  if  the  injury  was 
occasioned  by  such  neglect,  plaintiff  was  sentitled  to  a  verdict.. 
Van  Note  v.  Hannibal  &  St.  Joseph  R.  R  Co.,  70  Mo.  641. 

Counsel  for  appellant  contend  that  the  38th  section  imposes  no 
duty  upon  defendant  to  plaintiff  as  to  stock  which  he  allowed  to 
stray  upon  the  highway  in  the  vicinity  of  the  track.  It  is  well 
settled  in  this  State  that  the  owner  of  cattle  is  guilty  of  no  negli- 
gence in  permitting  his  stock  to  run  at  large,  whether  in  the  vicinity 
of  a  railroad  track  or  remote  from  one ;  and  the  statute  was  passed 
in  order  to  require  the  railroad  companies  to  use  proper  precautions 
to  avoid  injuring  or  killing  stock  wliich  might  be  on  or  near  rail- 
road crossings  oi  public  roads.     In  its  wisdom  the  legislature  deter- 
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mined  that  ringing  the  locomotive  bell,  or  sounding  the  whietley 
would  tend  to  prevent  the  injury  of  stock  at  such  crossings. 

Counsel  argue  from  the  evidence  of  experts  that  neither  ringing 
the  bell  nor  sounding  the  whistle  is  apt  to  f rigliten  stock  from  tlie 
track,  but  that  on  the  contrary,  if  near  the  track,  they  are  as  likelj 
to  run  upon  the  track  of  the  road  as  away  from  it,  when  frightened 
by  whistle  or  bell.  This  may  be,  but  it  is  a  matter  for  the  consid- 
eration of  the  legislature.  Section  38  may  be  an  unwise  provision,  so 
far  as  applicable  to  stock,  but  this  court  is  not,  therefore,  authorized 
to  eliminate  it  from  the  statutes.  The  duty  imposed  by  section  38 
is  not  a  very  onerous  one,  and  if  by  complying  with  that  section 
<»ittle  near  the  track  are  frightened  and  run  on  the  track,  or  cattle 
on  the  track  are  not  frightened  off,  and  are  injured,  the  company 
incurs  no  liability  under  that  section,  and,  therefore,  the  better 
course — the  only  safe  course  for  the  company— is  to  observe  the 
requirements  of  the  statute.  When  the  stock  killed  or  injnred  at 
«  crossing  are  in  a  condition  and  situation  to  escape,  if  the  i*equired 
signal  is  given,  2l prima  faeie  case  is  made  against  the  company,  if 
it  nas  failed  to  give  such  signal.  This  has  been  repeatedly  lield  by 
this  court,  and  recently  in  two  cases.  Goodwin  «;.  B.  li.  Co.,  75 
Mo.  76 ;  Alexander  v.  K.  R.  Co.,  76  Mo.  494. 

For  the  error  contained  in  the  plaintiffs  instruction,  the  judg- 
ment is  reversed  and  the  cause  remanded.     All  concur. 

Duty  to  Qive  Signals  when  Cattle  on  Track. — When  there  is  no  statute 
directly  applicable,  a  failure  to  give  sigaals  which  would  warn  cattle  to  get 
off  the  track  in  time  to  escape  being  run  over  is  not  negligence,  but  is  evidenoe 
of  negligence.  Michigan  S.  &  N.  I.  R.  Co.  v,  Fisher,  27  Ind.  96 ;  Illinoia, 
etc.,  R.  Co.  e.  Phelps,  29  III.  447;  Illinois,  etc.,  R.  Co.  e.  Goodwin,  30111. 
117;  Toledo,  etc.,  R.  Co.  «.  Fergusson,  42  111.  449;  Indianapolis,  etc.,  R 
Oo.  «.  Hamilton,  44  Ind.  76;  Flattes  e.  Chicago,  R.  I.  &  P.  R  Co.,  85  Iowa, 
191;  Searles  «.  Milwaukee,  etc.,  R  Co.,  35  Iowa,  490;  Plaster  «.  lUincns 
Central  R.  Co.,  85  Iowa,  449;  Jackson  v.  Chicago  &  N.  W.  R.Co.,  36  Iowa, 
451 ;  Gates  v.  Burlington,  etc.,  R.  Co.,  39  Iowa,  45;  Tabor  v.  Missouri  Valley 
R.  Co.,  46  Mo.  854;  Owens  o  Hannibal,  etc.,  R.  Co.,  58  Mo.  887;  Barnes  e. 
Connecticut,  etc.,  R.  Co.,  42  Vt.  375;  Washington t?.  B.  <&  O.  R  Co.,  10  Am. 
^  £ng.  R  R  Cas.  749;  Missouri  Pac.  R.  Co.  v,  Wilson,  11  Am.  &£ng.  R  R 
Cas.  447;  Alabama  Gt.  Southern  R.  Co.  v.  Powers,  73  Ala.  244;  s.  c.  wpra. 

Statutory  Signlasi — When  there  is  a  statute  requiring  the  giving  of  signals 
the  company  will  of  course  be  liable  when  an  injury  occurs  to  cattle  in  con- 
sequence of  the  failure  to  give  the  signals.  Howenstein  e.  Pacific  R.  Co..  55 
Ho.  38;  Owens  v.  Hannibal  &  St.  Jo  R  Co.,  58  Mo.  386;  East  Tenn.,  Va  & 
Ga.  R  Co.  V.  Scales.  2  Lea  (Tenn.),  688;  Chicago  <feR.  I.  R.  Co.  «.  Reid,  24 
III.  144;  Great  Western  R  Co.  c.  Geddis,  33  111.  304;  Toledo,  W.  &  W.  R 
€o.  V.  Fergusson,  42  111.  449;  Springfield  &  I.  S.  R  Co.  e.  Andrews,  68  IIL 
56;  Mobile,  etc.,  R.  Co.  «.  Malone,  46  Ala.  391;  Braxton  e.  Hannibal  &  St. 
Jo  R  Co.,  13  Am.  &  Eng.  R  R  Cas.  494;  Alabama  Great  S.  R  Co.  e. 
Mc Alpine  &  Co.,  15  Am.  &  Eng.  R  R  Cas.  544. 

Presumption  of  Negligence. — In  some  States  where  there  are  such  statu- 
tory provisions  as  above  it  is  held  that  proof  of  the  occurrence  of  the  accident 
•coupled  with  proof  of  the  failure  of  the  parties  in  charge  of  the  engine  to  give 
any  signal  constitutes  a  prima  facie  presumption  of  negligence.      Central 
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Branch  R  Co.  9.  Pbillipi,  20  Kans.  0;  Mobile,  etc.,  R.  Co.  1^.  Williams,  68> 
Ala.  595;  Mobile,  etc.,  R.  Co.  v.  Malone,  46  Ala.  891;  Nashville,  etc.,  R.  Co. 
V.  Thomas,  5  Heiak.  (Tenn.)  262;  Memphis,  etc.,  R.  Co.  v.  Smith,  OHeisk. 
(TeoD.)  860;  HoweDsteio  «.  Pacific  R.  Co.,  55  Mo.  38;  Owens  «.  Hannibal, 
etc.,  R  Co.,  58  Mo.  387. 

Casual  Connection. — ^In  other  States  it  is  held,  howeyer,  that  the  plaintiff* 
must  go  further  and  show  the  casual  connection  between  the  failure  to  give 
the  signal  and  the  injury  to  the  cattle.  Illinois  Central  R.  Co.  v.  Phelps,  20* 
III.  447;  Illinois  Central  R.  Co.  «.  Qoodwin,  80  III.  117;  Great  Western  R 
Co.  V.  Geddis,  33  III.  304;  Indianapolis,  etc.,  R  Co.  «.  Blackman,  68  111.  117; 
Chicago,  etc.,  R  Co.  v.  McDaniels,  63  111.  122;  Chicago,  etc.,  R.  Co.  «. 
Henderson,  66  111.  494;  Rockford,  etc.,  R  Co.  v,  Linn,  67  III.  109;  Quincy, 
etc.,R  Co.  «.  Wellhoener,  72  111.  60;  Stoneman  «.  Atlantic  &  P.  R  Co.,  5S 
Mo.  508;  Hebnan  v.  Chicago,  R  I.  <&  P.  R  Co.,  62  Mo.  562;  Atchison,  T.  A 
B.  F.  R.  Co.  0.  Morgan,  18  Am.  &  Eng.  R.  R  Cas.  499. 

Signals  Frightening  Cattlot— Even  when  the  probable  effect  will  be  to 
frighten  cattle  and  cause  them  to  run  upon  the  track,  it  is  not  negligence  to 

g've  a  statutory  signal.    Manhattan,  etc.,  R  Co.  v.  Stewart,  13  Am.  &  Eng.. 
.EGafl.508. 
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'^' 
Mabbiott. 

(Adoance  Otue,  Kentucky.    May  14,  1884.) 

In  ta  aedon  for  killing  cattle  when  the  servants  of  the  railroad  company 
were  called  to  rebut  the  statutory  presumption  of  negligence,  they  must, 
Qoder  the  peculiar  circumstances  of  this  case,  be  presumed  to  have  known 
the  facts. 

In  an  action  such  as  the  above  the  mere  fact  that  the  train  was  moving  at 
a  speed  greater  than  was  customary,  though  not  in  excess  of  the  speed  allowed 
by  statute  and  the  rules  of  the  company,  was  not  evidence  of  negligence. 

Where  the  engineer  of  a  passenger  train  sees  cattle  upon  the  track  in  ad- 
vance, he  is  only  bound  to  stop  the  train  when  he  can  do  so  with  due  regard 
to  the  safety  of  his  passengers.  In  this  case  there  was  no  evidence  that  the 
eoffineer  ought  to  have  stopped  the  train  under  the  rule  stated  above. 

Evidence  as  to  the  space  within  which  witnesses  had  observed  certain 
tnins  stopped  is  not  admifl|sible  where  the  witnesses  are  unable  to  state  the 
speed  of  the  trains  at  the  time  they  are  stopped. 

The  Coubt. — ^Thie  is  an  appeal  from  a  judgment  aprainst  a  rail- 
road company  for  killing  the  cattle  of  appellee.  The  injury  and 
amoant  01  damage  being  admitted,  the  bnrden  was  on  the  n]>pel- 
lant  to  rebnt  the  statutory  presumption  of  negligence. 

This  the  company  did  by  the  introduction  of  those  employees 
who,  under  the  peculiar  circumstances  of  the  case,  must  l>c  pre- 
fioined  to  know  the  facts.  Ky.  Central  R.  R.  Co.  v.  Tall)ot,  78 
Kj.  6S1.  Unless  they  were  contradicted  either  by  other  witnesses 
or  by  the  drcamBtances  attending  the  accident,  the  plaintiff  was' 
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not  entitled  to  recover.  The,  jndgment  was  based  npon  a  special 
verdict.  The  plaintiff  attempted  to  prove  two  facte  m  support  of 
his  charge  of  negligence:  first,  that  the  train  was  being  ran  at 
too  ^reat  a  rate  of  speed ;  second,  that  the  stock  could  have  been 
saved  by  stopping  or  checking  up  the  train  after  they  were  seen 
or  could  have  been  seen  by  the  employees  of  the  defendant 

Upon  the  first  ground  the  jury  found  that  "  the  train  was  run- 
ning at  a  rate  greater  than  is  usual,"  and  that  this  was  not  ^^ren- 
•dered  necessary  by  any  unavoidable  accident  or  delay,"  but  that 
this  increased  speed  '*  conduced  to  the  killing  of  the  cattle."  These 
facts  were  not  sufiicient  to  establish  negligence.  As  to  what  was 
the  usual  speed  is  not  shown,  and  it  is  certainly  not  wrong  for  the 
officers  of  a  train  to  run  it  at  times  faster  than  customary.  It  is 
often  the  duty  of  such  officers  to  increase  the  speed,  and  their  right 
to  do  so  is  not  dependent  upon  "  unavoidable  accident  or  delay." 
This  case  is  not  similar  to  McLeod  v.  Ginther,  78  Ky.  408.  There 
it  was  proven  that  the  train  was  ran  at  a  greater  rate  of  speed  than 
was  authorized  by  the  rules  of  the  company,  and  that  was  held  to 
be  evidence  of  negligence.  But  here  there  was  no  attempt  to  show 
that  the  rules  of  the  company  were  violated,  or  that  any  other 
<]uty  was  transgressed  by  reason  of  the  speed.  Of  course,  running 
a  train  fast  ^^  conduces"  to  the  injury  of  any  stock  that  may  be  on 
the  track ;  but  because  this  is  true,  the  company  is  not  bound  to 
run  its  trains  slow,  or  as  slow  as  "  usual."  Moreover,  the  above 
answers  must  be  read  in  connection  with  the  answer  to  the  6th 
question.  In  the  latter  the  jury  find  that,  at  the  time  the  cattle 
ivere  killed,  the  defendant's  employees  were  doing  nothing  they 
ought  not  to  have  done.  This  is,  in  substance,  finding  that  al- 
though they  were  running  the  train  faster  than  usual,  still  they 
were  doing  nothing  it  was  not  their  right  and  duty  to  do.  The 
verdict  was,  therefore,  against  the  plaintiff  on  the  first  ground. 

Was  there  negligence  in  failing  to  stop  or  check  the  train  ? 

"In  considering  the  question  of  negligence  of  the  agente  of  t 
railroad  company  all  their  duties  must  be  considered;  their  first 
and  higher  duties  to  the  passengers  and  property  in  their  charge, 
and  their  subordinate  duties  to  avoid  injury  to  live-stock  straying 
on  the  road  in  front  of  them."  Ky.  Cenjt.  R.  R.  Co.  v.  Lebus,  14 
Bnsli.  523.  It  was,  therefore,  not  simply  a  question  of  whether 
the  train  could  have  been  stopped  in  time  to  save  the  stock,  but 
whetiier  it  could  have  been  so  stopped  without  the  obligation  its 
officere  were  under  for  the  protection  of  the  lives  and  property 
under  their  charge. 

The  jury  has  found  that  the  cattle  could  only  have  been  seen  a 
distance  of  two  hundred  yards,  and  that  the  train  could  not  have 
been  stopped  "  with  safety  to  it  and  its  passengers  and  employees'* 
in  a  shorter  distance  than  four  hnndrea  yards.  If  the  cattle  had 
remained  at  the  point  where  first  seen,  or  where  they  could  havQ 
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been  first  seen,  the  accident  would  have  been  nnavoidable,  but  the 

J 'cry  find  in  answer  to  the  12th  qnestion  that  they  were  killed  four 
mndred  yards  from  this  point;  in  other  words,  that  the  train  ran 
six  hundred  yards  after  it  first  came  in  sight  of  tbe  cattle  before 
they  were  kiUed.  By  this  finding,  the  cattle  must  have  run  four 
hundred  yards,  while  the  train  ran  six  hundred;  that  is,  the  speed 
of  the  cattle  was  two  thirds  that  of  the  train.  But  they  further 
find  that  the  train  was  running  at  the  rate  of  fifty  miles  an  hour^ 
"just  before  and  at  the  time  it  struck  plaintiff's  cattle."  Tlie  cattle 
must,  therefore,  have  lom  the  four  hundred  yards  at  the  rate  of 
thirty-three  and  one  third  miles  an  hour.  We  are  of  the  opinion 
that  there  was  nothing  in  the  evidence  to  justify  the  jury  in  finding 
that  they  were  capable  of  such  extraordinary  speed.  Nor  was 
there  any  evidence  to  justify  the  finding  that  the  train  could  have 
been  stopped  in  four  hundred  yards.  There  was  no  competent 
testimony  but  what  fixed  it  at  more  than  six  hundred  yards.  The 
inrv  must  have  taken  into  consideration  the  statements  of  Peter 
Kelly  and  James  Crally.  One  of  them  said  he  had  seen  trains 
stopped  at  depots  in  a  distance  of  500  feet,  and  the  other  said  he 
had  seen  two  trains,  when  meeting  each  other,  stopped  in  800 
yards.  But  neither  of  them  knew  at  about  what  speed  the  trains 
were  going.  Without  this  information  their  testimony  was  not 
only  incompetent,  but  was  worthless,  for  the  distance  within  which 
a  train  can  be  stopped  must  depend  more  upon  its  velocity  than 
upon  anything  else.  The  jury  were  evidently  misled  by  this  testi- 
mony, and  the  court  erred  in  admitting  it. 

For  these  reasons  the  judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  consistent  with  this  opinion. 

Speed  of  Train— Duty  at  to  Cattle. — ^lo  an  action  for  kiUing  cattle,  the 
ninnJDg  of  a  train  at  a  very  high  rate  of  speed,  provided  the  rate  is  not  in 
excess  of  what  is  aUowed  by  law  or  by  the  regulations  of  the  company,  is 
not  of  iteelf  evidence  of  negligence.  Chicago,  etc.,  R.  Co.  v.  Patchin,  16 
HI.  198;  Toledo,  etc.,  R.  Co.  v.  Barlow,  71  111.  640;  Edson  v.  Central  R.  Co., 
40  Iowa,  47;  McKonkey  «.  Chicago,  etc.,  R.  Co.,  40  Iowa,  205;  Morse  e. 
Ratland,  etc.,  R.  Co.,  27  Vt.  49;  New  Orleans,  etc.,  R.  Co.  ©.Field,  46 
Miss.  574;  Burton  v,  Philadelphia,  etc..  R.  Co.,  4  Harr.  (Del.)  252;  Central 
Ohio  R  Co.  V,  Lawrence,  13  Ohio  8t.  67;  East  Tenn.,  Ya.  &  Qa.  R.  R.  Co.  v. 
BaylisSy  74  Ala.  150;  s.  c,  mpra, 

in  certain  cases,  however,  a  high  rate  of  speed  coupled  with  other  c'.rcum- 
stancea  has  been  held  evidence  of  negligence  which  should  go  to  a  jury. 
lodianapoHs,  etc.,  R.  Co.  v,  Hamilton,  44  Ind.  76;  Chicago,  etc.,  R.  Co.  v. 
Engle,  84  111.  397;  Burton  e.  Philadelphia,  etc.,  R.  Co.,  4  Harr.  (Del.)  252; 
Beeves  e.  Delaware,  etc.,  R.  Co.,  30  Pa.  St.  454;  I^ilroad  Co.  «.  Lyon,  7  Rep. 
226;  Pacific  R.  Co.  v.  Houts,  12  Kans.  828;  Latty  v,  Burlington,  etc.,  R.  Co., 
86  Iowa,  250;  Goodwin  v.  Chicago,  R.  I.  &  P.  R.  Co.,  11  Am.  &  Eng.  R.  R. 
Cas.  460. 

Duty  to  Slacken  Speed  when  Cattle  are  on  Tracki — ^When  an  engineer 

Serceives  cattle  ahead  upon  the  track,  it  is  only  his  duty  to  stop  when  he  can 
o  so  having  due  regara  to  the  lives  and  safety  of  the  passengers  and  freight 
under  his  charge.    Eames  «.  Salem,  etc.,  R.  Co.,  98  Mass.  660;  Maynara  e* 
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Boston,  etc.,  H.  Co..  115  Mass.  458;  McDonDell  v.  Pittsfield,  etc.,  R.  Co.,  115 
Mass.  564;  Darling  v.  Boston,  etc.,  R.  Co.,  121  Mass.  118;  Louisville,  etc^  R 
Co.«.  Ballard,  2  Mete.  (Ky.)  177;  Smiths.  Chicago,  etc.,  R.  Co.,  84  Iowa, 
606;  Chicago,  St.  L.  &  N.  O.  R  R.  Co.  v.  Jones,  11  Am.  &  Eng.  R  R  Caa. 
450;  Little  Rock  &  Ft.  Smith  R  Co.  «.  Finley,  11  Am.  <&  Eng.  RR  Cas. 
469;  Little  Rock  <&  Ft.  Smith  R  Co.  o.  Trotter,  11  Am.  &  Eng.  R  R  Cas. 
475;  Missouri  Pac.  R  Co.  v.  Reynolds,  13  Am.  &  Eng.  R  R  Cas.  510; 
Louisville  &  N.  R  Co.  «.  Ganote,  13  Am.  &  Eng.  R  R  Cas.  519;  Chicago, 
R  L  &  P.  R  Co.D.  Kendig,  79  Mo.  207;  8.  c,  wpra\  Kanaaa  City,  VUS.^ 
G.  R  Co.  9,  Hinea,  and  note,  supra. 


Hasnibal  and  St.  Joseph  R  R  Oa 

V. 

Young, 


(79  Mtuouri  BeporU,  886.) 

Proof  of  actual  negligence  on  the  part  of  the  company  ia  not  neosMary  in 
order  to  authorize  recovery  for  live-stock  killed  on  a  railroad  track  within 
the  corporate  limits  of  a  city,  if  the  place  be  one  where  the  company  might 
have  fenced  but  did  not. 

As  matter  of  law,  no  rate  of  speed  at  which  a  train  may  run  constitatea 
negligence  per  se. 

If  the  engineer  in  charge  of  a  train,  after  discovering  live-stock  on  or  near 
the  track  in  danger,  fails  to  use  proper  effort  to  avoid  injuring  them,  the 
company  will  be  liable  for  any  injury  done. 

If  an  engineer  in  charge  of  a  train  on  an  unfenoed  road  sees  live  stock 
grazing  quietly  near  the  track,  he  is  not  bound  to  stop  the  train  or  take 
other  precaution  against  collision ;  and  if  they  take  fright  and  run  upon  the 
track,  it  is  sufficient  if  he  does  all  he  can  to  avoid  colliaion  after  he  becomea 
appriised  of  their  danger. 

Appeal  from  Marion  Circuit  Court. 
Geo.  "W.  Easley  for  appellant. 
Thos.  L.  Anderson  for  respondent. 

Phillips,  C. — ^This  is  an  action  for  damafies  for  killing  the  i^ 
spondent's  horse  in  the  city  of  Palmyra,  Missouri,  throii^h  tiie 
alleged  negligence  of  defendant's  servants  and  employees  in  ron- 
ning  and  managing  one  of  its  freight  trains. 

Tne  evidence  on  plaintifPs  behfuf  tended  to  prove  that  the  town 
of  Palmvra  is  an  incorporated  city ;  that  plainufPs  horse  was  grac- 
ing beside  the  track  of  the  railroad,  about  eighteen  or  twenty  feet 
distant ;  that  the  engineer  conld  have  easily  seen  the  horse  when 
approaching  with  his  train  from  three  to  five  hundred  feetoS; 
that  just  beyond  where  the  horse  was  grazing— some  ninety  feet — 
there  was  a  public  road  crossing  over  the  railroad  track.  On  ap- 
proaclung  tms  crossing  the  engineer  gave  the  usual  roiad-croBaiig 
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signaL  On  approacluDg,  the  horse  ran  down  the  ditch  alongside 
the  track,  which  ditch  was  three  or  five  feet  deep.  The  horse  ran 
toward  the  road-crossing  which  was  his  point  of  egress  from  the 
ditch.  There  was  no  apparent  effort  on  the  part  of  the  engineer 
to  check  tJie  speed  of  tne  train,  which  was  running  from  ten  to 
fourteen  miles  an  hour,  until  the  horse  reached  the  crossing  and 
attempted  to  cross  the  track  where  he  was  killed. 

Detendant's  evidence,  through  its  engineer,  was  to  the  effect 
that  the  engineer  had  frequently  seen  this  horse  grazing  at  or 
about  this  point,  and  that  he  never  knew  him  before  to  run  along- 
side the  track  at  the  approach  of  the  train  and  attempt  to  cross 
the  track ;  that  he  first  saw  the  horse  on  the  occasion  of  the  injury 
about  300  feet  off,  as  he  approached  with  a  freight  train ;  that  the 
horse  remained  grazing  until  he  ran  within  thirty  feet  of  him, 
when  he  ran  as  described ;  that  he  instantly  gave  the  signal  for 
applying  the  brakes,  which  was  done ;  and  that  he  reversed  the 
engine  and  used  every  effort  to  avert  the  disaster ;  that  owing  to 
the  character  of  srade  at  the  point,  he  was  under  the  necessity  to 
run  at  the  rate  oi  speed  stated ;  that  he  made  no  effort  to  check 
the  train  when  he  first  saw  the  horse  because  he  apprehended  no 
danger  until  his  movement  to  cross  the  track. 

On  behalf  of  plaintiff  the  court  declared  the  law  to  be :  "If  the 
jury  believe  from  all  the  facts  and  circumstances  proved  in  evi- 
dence, that  the  defendant,  its  servants  and  agents,  could,  by  the 
1186  of  reasonable  care  and  diligence,  have  avoided  injuring  plain- 
tiff's horse,  it  ought  to  find  a  verdict  for  plaintiff." 

On  its  own  motion  the  court  gave  the  following  instructions : 

1.  It  was  the  duty  of  the  employees  of  the  defendant  having  the 
management  of  the  locomotive  and  train  to  use  a  reasonable  de- 
gree of  care  and  skill  in  the  mana^ment  of  said  locomotive  and 
train  with  the  purpose  of  preventing  injury  to  plaintiff's  horse, 
and  if  from  all  the  facts  and  circumstances  proved,  the  jury  find 
that  the  defendant's  employees  failed  to  use  a  reasonable  degree  of 
csae  and  skill  in  the  management  of  said  locomotive  and  train,  such 
future  was  negligence,  and  if  the  jury  further  find  that  the  injury 
to  plaintiff's  horse  was  caused  by  sucn  negligence  on  the  part  of 
defendant's  employees  in  the  management  of  the  locomotive  and 
train,  the  verdict  should  be  for  plaintiff,  assessing  the  damages  at 
a  sum  eqnal  to  the  actual  value  of  the  horse. 

2.  IJmees  the  jury  find  from  the  facts  and  circumstances  proved, 
that  the  employees  of  the  defendant  having  the  management  of  the 
locomotiye  and  train  did  fail  to  use  a  reasonable  degree  of  care  and 
skill  in  the  management  of  said  locomotive  and  train,  for  the  pur- 
pose of  avoiding  injury  to  plaintiff's  horse,  the  verdict  should  be 
for  defendant. 

The  defendant  asked  a  great  manv  instructions)  among  which 
are  the  following,  which  the  court  refused : 

19  A«  &  E.  R.  Cas.— 88 
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6.  If  the  jury  believe  fFom  the  evidence  that  the  horse  was  qui- 
etly grazing  beside  the  track  and  fifteen  or  twenty  feet  from  it 
when  the  engineer  first  saw  it,  yet  the  engineer  was  not  bonnd  to 
stop  his  train  until  the  animal  was  in  danger  of  being  strnck,  and 
if  the  jury  find  from  the  evidence  that  the  engineer  did  all  he 
could  to  stop  his  train  and  avoid  the  injury  after  knowing  of  the 
danger  of  the  animal,  they  will  render  tneir  verdict  for  defendant 

6.  If  the  jury  believe  from  the  evidence  that  when  the  en^neer 
first  saw  the  horse  it  was  quietly  grazing  beside  the  track,  and  some 
fifteen  or  twenty  feet  from  it,  then  this  was  not  sufficient  to  require 
the  engineer  to  stop  his  train  or  take  any  precaution  to  avoid  an 
unexpected  dan^r,  and  if  the  jury  find  that  the  engineer  did  all 
he  could  to  stop  his  train  and  avoid  striking  the  animal  after  know- 
in^of  its  danger,  they  should  find  for  defendant. 

The  jury  returned  a  verdict  in  favor  of  plaintiff  for  $100. 
Judgment  entered  accordingly ;  from  which  the  defendant  has 
appealed  to  this  court. 

The  question  to  be  decided  arises  on  the  instructions.  The 
plaintifF'seemed  to  think,  and  the  trial  proceeded  on  the  assump- 
tion, that  if  the  injury  occurred  within  the  limits  of  an  incorpo- 
rated town  no  recovery  could  be  had  without  proof,  first  made  oy 
the  plaintiff,  of  actual  negligence  on  the  part  of  defendant  This 
was  evidently  on  the  hypothesis  that  a  railroad  company  is  not  re- 
quired to  fence  inside  of  the  corporation.  As  to  that  the  company 
may  or  may  not  fence.  The  consequence  of  not  fencing  at  certain 
points  on  its  line  is  a  fixed  liability  resulting  therefrom  for  inju- 
riee  to  stock.  There  are  places  within  incorporated  towns  where 
the  railroad  may  fence,  as  where  there  are  no  streets  or  alleys,  and 
the  public  travel  and  convenience  would  not  be  interrupted  by 
such  fence.  This  matter  has  been  reviewed  and  the  law  so  settled 
in  the  case  of  Wymore  v.  Hann.  &  St.  Jo  R.  R.  Co. 

It  may  be  interred,  perhaps,  from  the  statement  made  by  plain- 
tiff in  this  case,  that  the  injury  occurred  at  a  street-crossing,  as  it  is 
called  "  a  public  crossing."  If  it  was  a  street  and  a  point  within 
the  corporate  limits  where  the  company  might  not  fence  on  account 
of  obstructing  a  thoroughfare,  the  absence  of  negligence  on  the 
part  of  the  servants  of  defendant  in  running  and  mana^ng  the 
train  would  relieve  the  defendant  from  liability  for  the  injury. 

As  to  the  rate  of  speed  the  train  was  running,  it  may  be  as  well 
to  observe  that,  as  a  matter  of  law,  no  rate  of  speed  is  prescribed 
at  which  a  train  may  run,  so  that  negligence  ^p<9r  se  may  be  predi- 
cated of  it  Maher  v.  Railroad  Co.,  64  Mo.  267.  Negligence  is  a 
relative  term,  and  each  case  must,  in  large  measure,  depend  on  its 
own  peculiar  facts.  What  would  be  a  negligent  rate  of  speed 
under  certain  circumstances  might  be  wholly  blameless  under 
others.  So  what  would  be  in  common  parlance  gross  n^ligenoe 
m  one  state  of  circumstances  might  be  due  caution  in  anotner. 


AKIMALS — NEGLIGSNOE  PER  8E — ENaiNEER.  615 

If ,  as  a  matter  of  fact,  the  engineer  in  charge  of  the  engine 
Tmew  the  horse  was  at  the  point  grazing  and  saw  him  in  time  to 
check  his  train  before  reaching  him,  that  fact  of  course  was  not 
sufficient  to  demand  of  him  a  slower  speed.  He  had  no  reason  to 
anticipate  that  the  horse  would  take  fnght  and  attempt  to  cross  the 
track.  If  on  the  other  hand  he  saw  the  animal  start  down  the 
ditch  toward  the  road-crossing,  being  cognizant,  as  he  was,  of  the 
road  at  that  point,  and  knowing  the  habilitj  to  take,  under  circnm- 
atanoes  of  danger,  the  very  path  to  it,  it  became  and  was  his  plain 
duty  to  have  immediately  put  forth  every  effort  at  his  command, 
without  neriJ  to  his  train,  to  check  it  and  avert  the  iniury.  And 
ity  after  aiscovering  the  horse  in  motion  going  toward  the  crossing, 
he  could  have  reasonably  and  safely  so  far  stopped  the  train  as  to 
have  avoided  the  collision,  and  neglected  to  do  so,  the  defendant 
iras  dearly  liable. 

In  this  view  of  the  law  the  instruction  given  on  plaintiff's  re- 
quest is  defective  because  it  did  not  go  far  enough.  It  failed  to 
tell  the  jury  that  defendant  was  liable  if  the  engineer,  after  discov- 
ering the>daiyer,  failed  to  use  proper  diligence  and  effort  to  avoid 
the  injury.  W  allace  v,  Eailway  Co.,  74  IMfo.  594.  This  would  not, 
however,  be  sufficient  ground  for  reversal  if  there  had  been  other 
instructions  given  covering  this  aspect  of  the  law.  But  in  neither 
of  the  instructions  given  by  the  court  on  its  own  motion,  was  thig 
matter  put  before  the  jury,  at  least  not  with  such  perspicuity  as  to 
lead  their  minds  to  the  real  matter  constituting  the  negligence 
under  the  circumstances.     The  instructions  were  too  abstract. 

The  defendant  asked  an  unnecessary  number  of  instructions, 
many  of  them  presenting  false  issues,  and  some  differing  in  no 
material  particular  from  the  principles  laid  down  in  those  given  by 
the  court. 

The  fifth  and  aixth  instructions  asked  by  defendant  would  have 
more  nearly  directed  the  minds  of  the  jury  to  the  real  issue  than 
tttiy  presented.  The  only  just  criticism  to  which  they  are  subject 
is  the  employment  of  the  word  "  knowing,''  It  was  liable  to  mis- 
apprehension or  abuse  in  argument.  The  better  expression  would 
be  "  after  being  reasonably  apprised  of  the  danger  to  the  horse." 

There  is  no  reason  why  the  trial  judge  could  not  in  two  instruo- 
tions  clearly  embody  the  whole  law  applicable  to  the  facts  of  this 
cas^  and  reject  all  the  rest  offered,  instructions,  while  avoiding 
commentary  on  the  evidence,  ought  not  to  be  mere  abstractions: 
but  shonld  oe  so  applied  to  the  facts  of  the  particular  case  on  trial 
as  to  aid  the  jury  m  applying  the  facts  to  tne  law.  Zimmerman 
V.  Eailroad  Co.,  71  Mo.  490,  491. 

In  order  that  this  case  may  be  properly  placed  before  the  jury, 
the  indgment  of  the  circuit  court  is  reversed  and  the  cause  re- 
manaed.     All  concur. 

No  Rate  of  Speed  Constitutes  Negligenoe  Per  8e<— In  actions  for  running 
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oyer  tad  in  jnriDg  cattle,  it  is  well  settled  thst  no  possible  rate  of  speed 
imoiMts  to  negligence  per  9$,  MaJier  v.  Atlantic  Sb  Pacific  R  Ck>.,  64  Mo. 
d67;  McEonkeyo.  Chicago,  B.  &  Q.  R  Co.,  40  Iowa,  205;  Powell  e.  Mis* 
souri  Pac.  R  Co.,  8  Am.  &  Eng.  R  R.  Cas.  467. 

High  Rate  of  Speed  Evidence  of  Negiigence^r-But  a  very  high  rate  of 
speed  may  go  to  the  jury  as  evidence  of  negligence.  McPheeters  v.  Hanni- 
bal &  St.  J.  R  Co.,  45  Mo.  22;  Edson  0.  Central  R  Co.,  40  Iowa,  47;  Pryor 
e.  St.  Louis,  E.  C.  &  N.  R.  Co.,  60  Mo.  215;  Reeves  v.  Delaware,  etc.,  R 
Co..  80  Pa.  St.  454;  Chicago,  etc.,  R  Co.  «.  Engle,  84  111.  397;  Burton  e. 
Phila.,  W.  &  B.  R  Co.,  4  Harr.  (Del.)  252;  Pacific  R  Co.  t?.  Houts,  12  Kans. 
828;  Indianapolis,  -etc.,  R.  Co.  e.  Hamilton,  44  Ind.  76;  Latty  v.  Burlington, 
etc.,  R  Co.,  88  Iowa,  250. 

Qeneral  Reference. — For  a  collection  of  the  authorities  as  to  the  duty  of 
an  engineer  of  a  railroad  company  upon  perceiving  cattle  near  the  track,  see 
filansas  City,  Ft.  S.  &  G.  R.  Cfo.  «.  Hines,  and  note,  wpra. 


Winston 
Raleigh  and  Gaston  R   R.  Co. 

(90  North  Carolina  EoporU,  66.) 

The  plaintiff's  cow  was  killed  by  defendant's  freight  train,  and  in  a  salt  for 
damages  for  the  injury  the  engineer  testified  that  the  train  was  running  fif- 
teen miles  an  hour,  at  night,  and  by  means  of  the  head-lisht  a  cow  could  be 
seen  seventy-fl7e  yards  in  advance ;  that  he  discovered  the  animal  at  that 
distance,  blew  on  brakes,  but  could  not  possibly  stop  the  train  and  avoid  the 
accident.  The  judffe  charged  the  jury  that  the  company  should  provide  such 
appliances  as  would  enable  the  engineer  to  stop  the  train  within  the  diatanoe 
mentioned ;  and  if  not  furnished,  then  it  was  the  defendant's  duty  to  sa 
slacken  the  speed  that  the  train  could  be  stopped  within  that  distance. 
BM,  error.  The  company  cannot  be  held  to  so  rigid  a  rule  of  accountability 
where,  as  here,  every  reasonable  precaution  was  UMd. 

No  oonnsel  for  plaintiff. 

L  W.  Hinsdale  and  I.  Devereux,  Jr.,  attorneys  for  defendant. 

SinTH,  0.  J. — In  the  early  part  of  the  night  in  June,  1882,  the 
defendant's  train,  consisting  of  two  coaches  and  several  box  cars, 
running  upon  its  track  on  a  down  grade,  came  in  contact  with  twa 
cattle,  belonging  to  the  plaintiff,  and  killed  them.  The  plaintiffs- 
action,  commenced  in  September  following  before  a  justice  of  the 
peace  and  removed  to  the  superior  court  oy  appeal,  is  for  the  re- 
covery of  their  value,  as  damages  i*esultiug  irom  the  alleged  n^li« 
gence  of  the  officers  and  employees  of  the  defendant  in  ranning 
and  managing  the  train. 

The  testimony  of  the  engineer  in  charge,  though  in  conflict  with 
that  of  the  other  witnesses  for  the  plaintiff,  was  in  Bubetance  ^  that 
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the  train  was  then  moving  at  the  speed  of  fifteen  miles  an  hour^ 
while  eighteen  was  schedule-time ;  that  the  head-light  on  the  en- 

fine  illuminated  the  track  so  that  an  object  conld  be  seen  seventy- 
ve  yards  in  advance ;  that  he  discovered  the  cattle  at  that  distance 
in  front  of  him,  and  immediately  blew  the  whistle  rapidly  in  quick 
succession  to  alarm  the  cattle,  shut  off  steam  and  gave  tne  signal 
to  put  on  brakes ;  that  there  were  two  brakemen  on  the  train ;  and 
it  was  impossible  to  arrest  its  progress  before  striking  the  cattle." 
The  charge  complained  of  relates  to  this  aspect  of  the  case  and  is 
as  follows : 

It  was  the  duty  of  the  company  to  provide  the  train  with  such 
appliances  as  would  enable  the  engineer  to  stop  the  train  within 
the  distance  at  which  an  object,  as  large  as  a  cow,  could  be  dis- 
covered by  means  of  the  head-light,  or  if  such  appliances  were  not 
furnished,  then  it  was  the  defendant's  duty  to  slacken  the  speed  of 
the  train  that  it  could  be  made  to  come  to  a  halt  within  that  dis- 
tance. 

The  instruction  is  in  substance  that  the  company  cannot  run 
their  trains  in  the  night-time  faster  than  at  a  speed  which  will  ad- 
mit by  the  use  of  brakes  of  being  checked,  and  the  train  brought 
to  a  stop  before  it  has  traversed  the  space  illuminated  by  its  head- 
light, without  incurring  liability  for  injury  to  stock  straying  on  its 
road-bed.  In  this  statement  of  the  law  we  do  not  concur,  and  if  it 
prevailed  it  would  seriously  impair  the  usefulness  of  railroad  trans- 
portation, which  depends  largely  on  the  regularity  and  rapidity  of 
Its  running  by  night  as  well  as  by  day.  The  occasional  and  un- 
avoidable injury  sometimes  done  to  property,  in  the  language  of 
the  court  in  Dogget  v.  Railroad,  81  IST.  C.  459,  is  greatly  out- 
weighed by  the  benefits  conferred  upon  the  whole  country  by  rail- 
way transportation,  and  it  would  be  an  unwise  policy  to  hamper 
the  latter  and  diminish  its  usefulness  by  needless  restraints. 

The  cases  reviewed  in  that  case  and  tiiose  cited  in  the  brief  of 
defendant's  counsel,  Montgomery  v.  Bailroad,  6  Jones,  464;  Proc- 
tor V.  Railroad,  72  N.  C.  579  ;  Forbes  v.  Railroad,  76  N.  C.  454, 
leave  little  for  us  to  say  upon  the  general  subject.  It  is  true  the 
law  presumes  negligence,  out  this  is  subject  to  rebuttal  upon  proof 
of  facts  which  show  there  was  none. 

We  are  of  opinion  that  the  railroad  cannot  be  held  to  the  rigid 
rule  of  accountability  laid  down  by  the  court,  that  unless  a  train 
can  be  stopped  before  reaching  an  object  brought  to  view  by  the 
head-light,  it  must  slacken  its  speed  so  that  it  can  be  brought  to  a 
stand-still.  It  appears  from  the  engineer's  evidence  that  every- 
thing was  done  which  could  be  done,  after  the  discovery  of  the 
cow,  to  avoid  the  collision.  If  accepted  by  the  jury,  it  was  a  full 
defence ;  for  we  cannot  impute  culpability  in  the  mere  fact  that 
the  train  was  moving  as  described  by  bim.  Every  reasonable  pre- 
caution is  requii*ed  to  avoid  doing  injury  to  the  property  of  others. 
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bnt  trains  are  not  expected  to  ran  so  slowly  as  to  deprive  the  pab- 
Ec  of  great  adyantages  of  rapid  intercourse  and  qnicK  exchange  of 
prodacts.  There  is  error  and  most  be  a  new  trial,  and  it  is  so 
ordered. 

Error. 

Venire  de  novo. 

Analogous  CaasSt — ^The  followiii|f  cases  are  sabstantially  to  the  same  efibot 
as  that  above  reported:  Belief ontaine,  etc.,  R.  Co.  v.  Schrayhart,  10  Ohio 
St.  115;  Memphis  City  R.  R.  Co. «.  Loagull,  Adm*r»  15  Am.  &  £ng.  R  R.  Gas. 
459;  Louisville  &  Nashville  R.  R  Co.  o.  Milan,  Bz^r,  15  Am.  &£ng.  R.  R  Gas. 
507.  See  also  Alabama  Gt  S.  R  R  Co. «.  Jones,  71  Ala.  487;  s.  c,  15  Am.4^ 
Bng.  R  R.  Cas.  649. 


Natchez  and  Jackboi^  B.  B.  Oo. 

V. 

McNeil. 

(51  Histissippi  BoporUy  484.) 

Railroad  companies  do  not  owe  it  to  the  owners  of  stock  to  procure  tfas 
best  appliances  regardless  of  cost  for  the  management  of  their  trains  to  pre* 
vent  injury  to  stock  straying  upon  their  tracks. 

Appeal  from  the  Circuit  Court  of  Hinds  County. 
The  facts  are  stated  in  the  opinion. 
Nugent  &  Mc Willie  for  the  appellant. 
Wells  &  Williamson  for  the  appellee. 

Cooper,  J. — This  is  an  action  to  recover  the  value  of  oertaia 
stock  killed  by  the  train  of  the  appellant.  On  the  trial  the  defen- 
dant placed  upon  the  stand  as  a  witness  the  engineer  who  had 
charge  of  the  train  by  which  the  stock  was  killed,  and  by  him 
proved  that  the  equipments  of  the  train  were  such  as  are  usual  and 
sufficient.  On  cross-examination  he  stated  that  the  train  was  not 
supplied  with  air  brakes,  and  that  by  the  use  of  such  brakes  a  train 
could  be  more  readily  stopped  than  by  those  in  use  by  the  com- 
pany. 

The  plaintiff  asked  and  obtained  from  the  court  the  following 
instruction :  "  Railroad  companies  must  have  the  best  appliances 
for  the  management  of  their  trains  and  locomotives  and  skilled 
employees,  and  if  by  reason  of  the  lack  of  any  ot  these  they  kill 
stock,  they  are  liable  for  damages  to  the  party  mjured." 

The  instruction  ought  not  to  have  been  given.  It  is  the  duty  of 
railroads  to  use  reasonable  care  and  caution  to  prevent  injury  to 
stock  straying  uj>on  their  tracks,  and  what  is  reasonable  skUI  and 
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care  is  determinable  in  eome  measarg  by  the  character  of  the  agency 
used  by  thenu  Bnt  they  do  not  owe  it  to  the  owners  of  stock  to 
procure  the  best  appliances  regardless  of  cost  for  the  management 
of  their  trains.  Snch  a  rule  would  necessitate  the  same  equipment 
OD  all  trains  regardless  of  character,  and  on  all  roads  re^diess  of 
their  ability  to  buy  the  appliances.  Bartley  v.  Ga.  B.  IL  Oo.,  60 
Ga.  182. 
Judgment  reversed. 


Tyler 

V. 

Illinois  Central  B.  K.  Co. 

(61  JUsnatippi  EoparU^  445.) 

When  it  la  shown  in  a  suit  for  damages  for  injury  to  stock  that  the  railroad 
company  had  fenced  its  track  on  both  sides  and  had  opened  a  gap  on  one 
ride  for  its  own  convenience,  and  that  through  this  gap  the  stock  had 
strayed  on  the  track  and  were  kiUed  while  attempting  to  escape  through  the 
gap,  there  being  no  other  means  of  egress,  the  jury  should  be  allowed  to  say 
whether  that  degree  of  care  which  these  circumstances  called  for  had  been 
exercised  by  those  in  charge  of  the  train. 

Appral  from  the  Oircuit  Court  of  Hinds  Oouuty. 

The  appellant  sued  the  appellee  to  recover  damages  for  a  cow 
IdUed  by  a  train  of  the  appellee.  On  the  trial  it  was  shown  that 
at  the  point  where  the  cow  was  killed  the  railroad  track  had  been 
fenced  by  the  appellee  for  some  distance  on  both  sides ;  and  that 
some  time  prior  to  the  killing  the  appellee  for  its  own  purposes  had 
opened  a  gap  in  the  fence  on  one  side  of  the  track,  through  which 
gap  the  cow  had  strayed  on  to  appellee's  right  of  way  and  crossed 
over  the  track  to  the  side  on  which  there  was  no  opening  in 
the  fence,  and  becoming  alarmed  bv  the  apj)roaching  train  was 
killed  while  attempting  to  recross  tne  track  in  order  to  escape 
at  the  fif^p  through  which  she  had  entered.  It  was  shown  that 
everything  was  done  which  could  be  by  those  in  charge  of  the 
train  to  prevent  the  killing  after  the  cow  had  gotten  on  the 
track,  bnt  the  point  at  which  the  cow  ran  on  the  tradk  was  so  near 
the  approaching  train  that  the  collision  was  then  inevitable.  The 
engineer  knew  of  the  condition  of  the  fence  at  the  point  where 
the  cow  was  struck,  and  had  seen  the  cow  grazing  oy  the  side 
of  the  track  for  some  distance  before  he  reached  her,  bnt  did 
not  attempt  to  check  his  train  until  he  saw  the  cow  run  on  the 
track. 
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The  ooart  instructed  the  jniy  to  find  for  the  defendant  nilroid 
eompany,  and  this  action  of  the  coort  is  asBigned  for  error. 
H.  R.  W  are  for  the  appellant. 
W.  P.  &  J.  B.  Harris  for  the  appellee. 

Ohalmebs,  J. — The  railroad  company  erected  a  fence  on  either 
side  of  its  track  for  several  miles  in  the  neighborhood  of  Jackson. 
For  its  own  convenience  it  then  opened  a  gap  in  its  fence  for  the 
benefit  of  its  employees,  and  this  was  well  Known  to  all  its  eogi- 
neers  and  conductors,  who,  nevertheless,  continued  to  use  it  as 
before.    The  cow  of  appellant  was  attracted  upon  the  road-bed  bj 
this  opening  in  the  fence,  and  while  attempting  to  get  back  to  the 
opening  was  run  over  and  killed  by  the  engine  and  cars  of  the 
appellees.    Appellees  having  proved  by  the  engineer  and  brake- 
men  the  observance  of  every  care  and  caution  practised  by  it  with 
regard  to  cattle  generally,  soueht  and  obtained  from  the  Circoit 
Oourt  an  instruction  directing  Sie  jury  to  find  against  the  owner  of 
the  cow,  which  was  accordingly  done.    The  charge,  of  course,  was 
based  on  Packwood  v.  Railroad  Co.,  59  Miss.  280 ;  s.  c,  7  Am.  & 
Eng.  B.  R.  Oas.  584,  in  which  it  was  held  that  when  the  railroad 
company  has  successfully  met  every  presumption  of  law  by  proof 
of  the  actual  occurrences  at  the  time  of  killing,  it  was  the  duty  of 
the  jury  to  find  for  the  defendant.    The  authority  was  not  appl> 
cable  in  this  case.    It  only  applies  where  the  appellant,  accepting 
the  responsibility  of  the  law,  shows  by  proof  that  it  has  met  every 
requirement  which  the  facts  of  the  case  devolved  upon  it.    We 
cannot  say  that  this  was  done  in  the  present  case.     It  would  seem 
that  the  responsibility  must  be  different  when  the  railroad  com- 
pany itself  has,  by  the  construction  and  subsequent  opening  of  its 
fence,  invited  the  animal  into  its  inclosure  and  then  killed  it  while 
attempting  to  escape.    We  prefer  in  all  such  cases  that  the  jurj  be 
allowed  to  sav  whether  there  was  or  was  not  negligence  in  its 
dealing  with  the  animal,  and  should  they  decide  that  it  owed  acme 
other  and  further  duty  to  an  animal  so  confined  than  to  one  which 
had  a  right  of  egress  unobstructed  by  any  act  of  the  railroad  com- 
pany, we  could  not  say  as  a  matter  of  law  that  its  decision  was 
wrong. 

For  the  error  in  granting  the  instructions  mentianed^  we  reverse 
the  judgment  and  grant  a  new  triaL 
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YiDKBBUBO  AHD  MtCRTDTAN  B.  R.   Oa 

V. 

Hart. 

(61  MUiisiippi  BeporU^  468.) 

There  miut  be  a  causal  oonnection  between  the  negligence  and  the  injury 
complained  of  in  a  suit  against  a  railroad  for  injury  to  stock.  It  is  error  to 
instruct  the  jury  that  any  negligence  will  entitle  the  plaintiff  to  recover. 

The  fact  that  the  brakemen  on  the  train  were  not  at  their  posts  will  net 
entitle  the  plaintiff  to  recover  for  stock  killed,  unless  it  is  also  shown  that 
their  absence  contributed  to  the  injury. 

Appeal  from  the  Circuit  Court  of  Hinds  County. 

The  appellee  sued  the  appellants  to  recover  damages  for  a  mnle 
killed  by  the  locomotive  and  cars  of  the  latter.  At  the  time  the 
mule  was  killed  the  train  was  running  on  a  down  grade  around  a 
sharp  curve  from  right  to  left.  The  engineer  was  at  his  post  on 
the  right  side  of  engine,  but  from  his  position,  owing  to  the  sharp- 
ness (3  the  curve,  could  not  see  the  mule,  and  did  not  see  it  until  it 
was  struck.  EUs  attention  was  called  to  the  fact  that  the  mule  was 
on  the  track  by  the  fireman,  who  was  supplying  the  engine  with 
fuel,  and  he  immediately  whistled  for  brakes ;  but  it  was  too  late, 
4md  the  collision  was  unavoidable.  It  was  shovm  that  at  the  time 
the  whistle  blew  the  brakemen  were  in  the  caboose  and  not  at  their 
respectiye posts  on  the  top  of  the  train,  but  got  on  top  immediately 
and  applied  the  brakes.  S.  Jackson,  a  witness  for  the  plaintin, 
testified  that  the  mule  ran  twenty-five  or  thirty  yards  in  front  of 
the  train,  '*  kicking  back  at  it,"  before  it  was  struck.  The  killing 
occurred  within  the  corporate  limits  of  the  city  of  Jackson,  and  at 
the  time  the  train  was  running  at  a  greater  rate  of  speed  than  six 
miles  an  hour. 

The  court  gave  the  following  instructions  for  the  plaintiff,  which 
were  excepted  to  by  the  defenaant : 

(2)  The  law  presumes  that  every  killing  of  stock  by  a  railroad 
company  is  done  carelessly  and  negligently,  and  the  burden  of  proof 
is  on  the  railroad  company  to  show  that  there  was  no  negligence 
4>r  carelessness  on  the  part  of  the  company. 

(8)  If  the  jury  believe  from  the  evidence  that  the  brakemen  on 
the  train  that  killed  the  plaintiff's  mule  were  not  at  their  posts,  but 
inside  of  the  cars,  and  that  after  the  whistle  for  brakes  to  be  ap- 
plied had  been  sounded  the  brakemen  had  to  climb  out  of  the  cars 
in  order  to  apj>ly  the  brakes  and  get  to  their  posts,  the  jury  would 
be  warrantea  in  concluding  that  there  was  negligence  or  care- 


(4)  It  is  the  duty  of  all  employees  on  a  railroad  train  to  be  at 
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their  poets  while  the  trains  are  in  motion,  and  the  brakemen  on 
each  trains  should  be  at  their  posts,  so  as  to  be  ready  to  applj  the 
brakes  as  soon  as  the  signal  is  given. 

Nuffent  &  McWillie  for  the  appellant. 

Sheiton  &  Shelton  for  the  appellee. 

Campbell,  C.  J. — It  was  error  to  instruct  the  jury  for  the  plainr 
tiff  that  the  absence  of  the  brakemen  from  their  posts  when  the 
whistle  sounded  was  negligence,  and  that  any  negligence  entitled 
the  plaintiff  to  recover,  without  embracing  the  idea  of  a  causal  con- 
nection between  their  negligence  and  the  destruction  of  the  mule. 
If  brakemen  were  not  at  their  post  of  duty,  but  the  killing  of  the 
mule  could  not  have  been  avoided  if  they  had  been,  their  absence 
would  not  have  made  any  difference  as  to  the  r^mlt,  and  should 
not  have  affected  it.  The  third  and  fourth  instructions  for  the 
plaintiff  were  wron^  for  the  reason  stated.  The  evidence  strongly 
suggests  the  insufficiency  of  an  immediate  application  of  brakes  to 
have  prevented  the  catastrophe.  The  evidence  leaves  but  little 
doubt  that  the  train  was  running  at  a  greater  speed  than  six  miles 
an  hour  within  the  corporate  limits  of  Jackson  when  the  mule  was 
killed.  If  so,  the  recovery  was  right,  notwithstanding  the  errone> 
ous  instructions  on  another  view  of  the  case.  There  is  the  usual 
conflict  between  the  employees  of  the  appellant  and  other  witnessea 
as  to  this,  but  that  the  train  overtook  the  mule  running  from  it  iB 
conclusive  that  the  speed  of  the  train  was  greater  than  six  miles  an 
hour,  and  sufficient  to  determine  the  case  in  favor  of  the  appeUee. 
We  think  it  improbable  that  a  different  result  would  occur  on  a 
new  trial,  and  as  the  case  is  before  us  on  appeal  from  a  judmneat 
overruling  a  motion  for  a  new  trial,  the  judgment  is  affirmeo. 


Ohioago,  R.  L  and  Paoifio  By.  Oo. 

V. 

McGlinn. 

(114  United  8iaU$  BeparU,  648.) 

The  clause  in  the  act  of  the  Legislature  of  Kansas  ceding  to  tiie  United 
States  the  Fort  Leavenworth  Military  Reservation  which  limits  ib»  grant  so 
far  as  to  reserve  to  the  State  certain  rights  and  jurisdiction  in  the  teriitoiy 
ceded  is  valid. 

The  laws  of  the  State  of  Kansas  rendering  railroad  com|Muiies  liable  for 
killing  cattle  when  they  have  failed  to  fence  their  tracks  are  operative  witliiB 
the  limits  of  the  Fort  Leavenwortli  Military  Beserration. 

This  was  an  action  brought  by  the  defendant  in  error  as  plain- 
tiff to  recover  the  value  of  a  cow  killed  by  the  engine  and  can  of 
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the  plaintiff  in  error.  Judgment  for  the  plaintiff,  which  was 
affirmed  by  the  Supreme  Court.  The  facts  which  raise  the  Fed* 
eral  question  are  stated  in  the  opinion  of  the  court. 

E.  C  Cook  (with  whom  were  Thomas  F,  Withrow  and  M.  A. 
Low  on  the  brief)  for  plaintiff  in  error. 

"W.-Hallett  Phillips  for  defendant  in  error. 

Field,  Jc-*-This  case  comes  here  from  the  Supreme  Court  of 
the  State  of  Kansas.  It  is  an  action  for  the  value  of  a  cow  alleged 
to  have  been  killed  by  the  engine  and  cars  of  the  Chicago,  Bock 
Island  &  Pacific  By.  Co.,  a  corporation  doing  business  in  the 
county  of  Leavenworth,  in  that  State.  It  was  brought  in  a  State 
District  Court,  and  submitted  for  decision  upon  an  agreed  state- 
ment of  facts,  in  substance  as  follows :  That  on  the  10th  of  Feb- 
ruary, 1881,  a  cow,  the  property  of  the  plaintiff,  of  the  value  of 
$25,  strayed  upon  the  railroad  of  the  defendant  at  a  point  within 
the  limits  of  tne  Fort  Leavenworth  Military  Beservation  in  thatr 
county  and  State,  where  the  road  was  not  inclosed  with  a  fenoe^ 
and  was  there  struck  and  killed  by  a  train  passing  along  tne  road  } 
that  the  Beservation  is  the  one  reierred  to  in  the  act  of  the  Legis* 
latnre  of  the  State  of  February  22,  1875  ;  that  a  demand  upon  the 
defendant  for  the  $25  was  made  by  the  plaintiff  more  than  thirty 
days  before  the  action  was  brought ;  and  that,  if  the  plaintiff  wa3 
entitled  to  recover  attorney's  fees,  $20  would  be  a  reasonable  fee. 

The  action  was  founded  upon  a  statute  of  Kansas  of  March  9, 
1874,  entitled  "An  act  relating  to  killing  or  wounding  stock  by 
railroads,"  which  makes  every  railway  company  in  the  State  liable 
to  the  owner  for  the  full  value  of  cattle  killed,  and  in  damages  for 
cattle  wounded,  by  its  engine  or  cars,  or  in  any  other  manner  in 
operating  its  railway.  It  provides  that,  in  case  the  railway  com-* 
pany  fails  for  thirty  days  after  demand  by  the  owner  to  pay  '.o  him 
the  fall  value  of  the  animal  killed,  or  damages  for  the  animal 
wounded,  he  may  sue  and  recover  the  same,  together  with  a  rea- 
flonable  attorney's  fee  for  the  prosecution  of  the  action.  It  further 
provides  that  it  shall  not  apply  to  any  railway  company  the  road 
of  which  is  inclosed  with  a  good  and  lawful  fence  to  prevent  th& 
animal  from  being^on  the  road.    Laws  of  Kansas,  1874:,  ch.  94. 

On  the  22d  of  February,  1875,  the  Legislatni^e  of  Kansas  passed 
an  act  ceding  to  the  United  States  jurisdiction  over  the  Beserva^ 
tion,  the  first  section  of  which  is  as  follows :  "  That  exclusive  ju 
risdiction  be,  and  the  same  is  hereby,  ceded  to  the  United  States 
over  and  within  all  the  territory  owned  by  the  United  States,  and 
included  within  the  limits  of  the  United  States  Military  Beserva- 
tion, known  as  the  Fort  Leavenworth  Beservation,  in  said  State,  as 
declared  from  time  to  time  by  the  President  of  the  United  States; 
saving,  however,  to  the  said  State  the  right  to  serve  civil  or  crimi* 
nal  process  within  said  Beservation,  in  suits  or  prosecutions  for  or 
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on  accoant  of  rights  acquired,  obligations  incurred,  or  crimes  com- 
mitted in  said  State,  but  outside  of  such  cession  and  Beservation ; 
and  saying  further  to  said  State  the  right  to  tax  railroad,  bridge, 
and  other  corporations,  their  franchises  and  property  on  said  Be6e^ 
vation."    Laws  of  Kansas,  1875,  ch.  66. 

The  District  Court  gave  judgment  for  the  plaintiff,  assessing  his 
damages  at  $45,  an  amount  which  was  made  by  estimating  the 
value  of  the  cow  killed  at  $25,  and  the  attorney's  fee  at  $20,  thefie 
sums  having  been  agreed  upon  by  the  parties.  The  case  was  car- 
ried to  the  oupreme  ^Court  of  the  State,  where  the  judgment  was 
aflSrmed,  that  court  holding  that  the  act  of  Kansas,  relating  to  the 
killing  or  wounding  of  stock  by  railroads,  continued  to  be  operative 
within  the  limits  of  the  Reservation,  as  it  had  not  been  abrogated 
bv  Congress,  and  was  not  inconsistent  with  existing  laws  of  the 
United  States.  In  so  holding  the  court  assumed,  for  the  purposes 
of  the  case,  without  however  admitting  the  fact,  that  the  act  ceding 
jurisdiction  to  the  United  States  over  the  Keservation  was  valid, 
And  that  the  United  States  had  legally  accepted  the  cession.  To 
review  this  judgment  the  case  is  brought  here. 

Two  questions  are  presented  for  our  determination ;  one,  whether 
the  act  of  Kansas  purporting  to  cede  to  the  United  States  exclu- 
sive jurisdiction  over  tne  Keservation  is  a  valid  cession  within  the 
requirements  of  the  constitution  ;  the  other,  if  such  cession  of  jo- 
risaiction  is  valid,  did  the  act  of  Kansas  relating  to  the  killing  or 
wounding  of  stock  by  railroads  continue  in  force  afterwards  within 
the  limits  of  the  Reservation? 

It  can  hardly  be  the  design  of  counsel  for  the  railroad  company 
to  contend  that  the  act  of  cession  to  the  United  States  is  wholly 
invalid,  for,  in  that  event,  the  jurisdiction  of  the  State  would  re- 
main unimpaired,  and  her  statute  would  be  enforceable  within  the 
limits  of  the  Reservation  equally  as  in  any  other  part  of  the  State. 
What  we  suppose  counsel  desires  to  maintain  is,  that  the  act  of 
•cession  confers  exclusive  jurisdiction  over  the  territory,  and  that 
any  limitations  upon  it  in  the  act  must  therefore  be  rejected  as  re- 
pugnant to  the  grant. 

This  point  was  involved  in  the  case  of  Fort  Leavenworth  R.  R. 
^,  Lowe,  114  U.  S.  525.  We  there  held,  that  a  building  on  a  tract 
of  land  owned  by  the  United  States  used  as  a  fort,  or  for  other 
public  purposes  of  the  federal  government,  is  exempted,  as  an  in- 
strumentality of  the  government,  from  any  such  control  or  inter- 
ference by  the  State  as  will  defeat  or  embarrass  its  effective  use  for 
those  purposes.  But,  in  order  that  the  United  States  may  possess 
exclusive  legislative  power  over  the  tract,  except  as  may  be  neces- 
sary to  the  use  of  tne  building  thereon  as  such  instrumentality, 
they  must  have  acquired  the  tract  by  purchase,  with  tlie  consent  of 
the  State.  This  is  the  only  mode  prescribed  by  the  Federal  C!od- 
stitution  for  their  acquisition  of  exclusive  legislative  power  over 
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it.  When  such  legislative  power  is  acquired  in  any  other  way,  as 
by  an  express  act  ceding  it,  its  cession  may  be  accompanied  with 
any  conditions  not  inconsistent  with  the  effective  nse  of  the  prop- 
erty for  the  public  purposes  intended.  We  also  held  that  it  is  com- 
petent for  the  Legislature  of  a  State  to  cede  exclusive  jurisdiction 
over  places  needed  by  the  general  government  in  the  execution  of 
its  powers,  the  use  of  the  places  being,  in  fact,  as  much  for  the 
people  of  the  State  as  for  the  people  of  the  United  States  generally, 
and  such  jurisdiction  necessarily  ending  when  the  places  cease  to 
be  used  for  those  purposes. 

Upon  the  second  questibn  the  contention  of  the  railroad  com- 
pany is  that  the  act  of  Kansas  became  inoperative  within  the 
Ileservation  upon  the  cession  to  the  United  States  of  exclusive 
jurisdiction  over  it.  We  are  clear  that  this  contention  cannot  be 
maintained.  It  is  a  general  rule  of  public  law,  recognized  and 
acted  upon  by  the  United  States,  that  whenever  political  jurisdic- 
tion and  legislative  power  over  any  territory  are  transferred  from 
one  nation  or  sovereign  to  another,  the  municipal  laws  of  the 
country,  that  is,  laws  which  are  intended  for  the  protection  of  pri- 
vate rights,  continue  in  force  until  abrogated  or  changed  by  the 
new  government  or  sovereign.  By  the  cession  public  property 
passes  from  one  government  to  the  other,  but  private  property  re- 
mains as  before,  and  with  it  those  municipal  laws  which  are  de- 
signed to  secure  its  peaceful  use  and  enjoyment.  As  a  matter  of 
course,  all  laws,  ordmances,  and  regulations  in  conflict  with  the 
political  character,  institutions,  and  constitution  of  the  new  govern- 
ment are  at  once  displaced.  Thus,  upon  a  cession  of  political 
jurisdiction  and  legislative  power — ^and  the  latter  is  involved  in  the 
lormer — ^to  the  United  States,  the  laws  of  the  countrv  in  support 
of  an  established  religion,  or  abridging  the  freedom  ox  the  press,  or 
authorizing  cruel  ana  unusual  punishments,  and  the  like,  would  at 
once  cease  to  be  of  obligatory  force  without  any  declaration  to  that 
effect ;  and  the  laws  of  the  country  on  other  subjects  would  neces- 
sarily be  superseded  by  existing  laws  of  the  new  government 
upon  the  same  matters.  But  with  respect  to  other  laws  affecting 
the  possession,  use  and  transfer  of  property,  and  designed  to  secure 
good  order  and  peace  in  the  community,  and  proniote  its  health 
and  prosperity,  which  are  strictly  of  a  municipal  character,  the  rule 
is  general,  that  a  change  of  government  leaves  them  in  force  until, 
by  direct  action  of  the  new  government,  they  are  altered  or  re- 
pealed. American  Insurance  Co.  v.  Canter,  1  Pet.  542 ;  Halleck, 
International  Law,  ch.  84,  §  14. 

The  counsel  for  the  railroad  companjr  does  not  controviert  this 
general  rule  in  cases  of  cession  of  political  jurisdiction  by  one  na- 
tion to  another,  but  contends  that  it  has  no  application  to  a  mere 
cession  of  jurisdiction  over  a  small  piece  of  territory  having  no 
organised  government  or  municipality  within  its  limits ;  and  argues 
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npon  the  assumption  that  there  was  no  organized  government  with- 
in the  limits  of  Fort  Leavenworth.  In  this  assumption  he  is  mis- 
taken. The  government  of  the  State  of  Kansas  extended  over  the 
Reservation,  and  its  legislation  was  operative  therein,  except  so  far 
as  the  use  of  the  land  as  an  instrumentality  of  the  general  govern- 
ment may  have  excepted  it  from  such  legislation.  In  otiier  re- 
spects, the  law  of  the  State  prevailed.  There  was  a  railroad  running 
tnrough  it  when  the  State  ceded  jurisdiction  to  the  United  States. 
The  law  of  the  State,  making  tne  railroad  liable  for  killing  or 
wounding  cattle  by  its  cars  and  engines  where  it  had  no  fence  to 
keep  sucii  cattle  on  the  road,  was  as  necessary  to  the  safety  of  cat- 
tle after  the  cession  as  before,  and  was  no  more  abrogated  by  the 
mere  fact  of  cession  than  regulations  as  to  the  crossing  of  highways 
bv  the  railroad  cars,  and  the  ringing  of  bells  as  a  warning  to  others 
of  their  approach. 

It  is  true  there  is  a  wide  difference  between  a  cession  of  political 
jurisdiction  from  one  nation  to  another  and  a  cession  to  the  United 
States  by  a  State  of  legislative  power  over  a  particular  tract,  for  a 
special  purpose  of  the  genei-al  government ;  but  the  principle  which 
controls  as  to  laws  in  existence  at  the  time  is  the  same  in  botk. 
The  liability  of  the  raih*oad  company  for  the  killing  of  the  cow  did 
not  depend  upon  the  place  where  the  animal  was  killed,  but  upon 
the  neglect  oi  the  company  to  inclose  the  road  with  a  fence  which 
would  nave  prevented  the  cow  from  straying  upon  it.  The  law 
of  Kansas  on  the  subject,  in  our  opinion,  remained  in  force  after 
the  cession,  it  being  in  no  respect  inconsistent  with  any  law  of  the 
United  States,  and  never  having  been  changed  or  abrogated.  The 
judgment  is  accordingly  affirmed. 


Halvebson 

V. 

Minneapolis  and  St.  L.  Rt.  Oo. 

{Advance  C<ue,  Minnesota.     May  15,  1884.) 

A  wire  fence  coDstructed  in  accordance  with  the  proyisions  of  Gen.  St.  of 
Minnesota  1878,  c.  18,  §  2,  would  be  a  compliance  with  Qen.  St  1878,  c.  94^ 
§  54,  requiring  railroad  companies  to  fence  their  roads. 

Whenever  the  building  of  a  fence  would  have  prevented  an  accident  to 
domestic  animals  there,  the  negligence  of  the  railroad  company  in  not  feno- 
ing  its  road  is  the  cause  of  the  injury,  and  the  company  would  be  liable, 
regardless  of  the  species  of  the  animals. 

In  the  case  of  sheep  or  swine  this  would  be  a  question  of  fact,  depending^ 
on  the  size  of  the  animals. 

Appeal  from  a  judgment  of  the  District  Court,  Waseca  Oounty. 

John  Carmody  tor  respondent,  Hans  Halverson. 

CoUester  Bros,  for  appellant,  Minneapolis  &  St.  L.  By.  Co» 
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MrroHELLy  J. — ^We  are  of  opinion  that  a  wire  fence  constructed 
in  accordance  with  the  provisions  of  Oen.  St.  1878,  c.  18,  §  2, 
would  be  a  compliance  with  Gen.  St.  1878,  c.  34,  8  54,  requiring 
raiboad  companies  to  fence  their  roads.  This  was  held  a/rguen£> 
in  Fitzgerald  v.  St.  P.,  M.  &  M.  K.  Co.,  29  Minn.  336 ;  s.  c,  8  Am. 
&  Eng.  B.  K.  Cas.  310.  The  statute  expressly  provides  that  such 
a  fence  shall  be  snfScient  and  a  compliance  with  the  law,  ^^  in  all 
cases  where  any  law  of  this  State  requires  to  be  erected  or  main- 
tained any  fence  or  fences  for  any  purpose  whatever."  Gen.  St.  c. 
84,  §  55, provides  that  railroad  companies  shall  be  liable  for  domestic 
animals  Killed  or  injured  by  the  negligence  of  such  companies,  and 
a  failure  to  build  fences  shall  be  deemed  an  act  of  negli^nce.  No 
distinction  is  here  made  between  different  kinds  of  domestic 
animals.  Whenever  the  building  and  maintaining  of  a  fence 
would  have  prevented  the  accident,  then  the  negligence  of  the 
company  in  not  fencing  its  road  is  the  cause  of  the  injury,  and  it 
is  liable,  under  the  statute,  regardless  of  the  species  of  the  domestic 
animals  killed  or  injured. 

In  the  case  of  certain  animals,  such  as  horses,  it  would  be  clear, 
as  a  matter  of  law,  that  a  fence  would  '^  turn"  them ;  in  the  case 
of  others,  like  sheep  or  swine,  this  would  be  a  question  of  fact 
denending  on  the  size  of  the  animals.  In  this  case,  the  animal 
killed  (a  hog)  was  of  a  species  that  might  be  turned  by  a  lawful 
fence,  and  the  evidence  as  to  the  size  of  the  animal  does  not  so 
dearly  or  conclusively  show  that  it  would  not,  that  we  cannot  say 
that  vie  trial  justice  erred  in  finding  that  the  negligence  of  the 
oompany  in  failiufi^  to  fence  was  the  cause  of  the  iniury. 

J^Sment  a£Srmed.  ^    ' 

Analogous  Cases. — See  as  to  the  kind  of  animal  embraced  by  the  fence-laws, 
Obio,  etc.,  R.  Co.  e.  Bnibaker,  47  HI.  462;  Toledo,  etc,  B.  Co.  v.  Cole,  50 
HL  185;  Leeo.  Minneapolis  &  St.  L.  R  Co.,  ir^ra. 


9 

Shell  ABABGEB 
OmoAoo,  R  I.  AND  p.  Rt.  Oo. 

{Jidwmce  CoMy  lavoa,    April  22,  1885.) 
A  railroad  company  fully  performs  its  duty  as  to  fenclDg  when  it  erects  a 

Uffl( 


that  is  reasonably  sufficient  to  prevent  live-stock  from  coming  upon 
the  track. 

Affbal  from  Muscatine  circuit  court 

The  plaintifiE  was  the  owner  of  three  colts  which  were  killed  by 
a  train  of  cars  on  defendant's  railroad,  and  he  claims  to  recover 
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damages  upon  tlie  alleged  groands  that  the  defendant  had  failed  to 
properly  f enoe  its  road,  and  failed  to  keep  its  fence  in  proper  re- 
pair, and  that  said  colts  were  killed  bj.  reason  of  such  failure  and 
neglect.  It  is  further  averi*ed  that  the  colts  were  killed  by  the 
gross  carelessness  and  negligence  of  the  employees  of  the  defendant 
who  operated  and  run  the  said  train  of  cars.  The  answer  was  a 
general  denial.  There  was  a  trial  by  jury,  which  resulted  in  a 
verdict  and  judgment  for  the  plaintiff.     Defendant  appeals. 

J;  Carskaddan  for  appellant. 

D.  C.  Cloud  for  appellee. 

RoTHKOOK,  J.— The  plaintiff's  colts  were  killed  by  being  stmck 
by  a  train  on  defendant's  road  at  a  point  where  it  had  the  right  to 
fence  its  track  and  right  of  way.  The  evidence  tends  to  show 
that  the  railroad  was  fenced  with  a  five-board  fence,  witli  posts 
about  six  feet  distant  from  each  other,  and  that  the  boards  were 
nailed  on  the  posts,  with  proper  spaces  between  the  boards,  and 
that  the  fence  was  four  feet  and  eight  inches  in  height.  There  was 
a  highway  crossing  near  where  the  accident  happened,  and  the 
colts  were  in  the  nigh  way,  running  towards  the  crossing,  and  on 
the  approach  of  a  freight  train  it  appeared  to  the  engineer  that 
they  were  attempting  to  cross  the  railroad  in  front  of  the  train. 
The  whistle  was  sounded  to  drive  them  back  and  prevent  acollision 
with  them,  and  in  their  fright  they  dashed  s^inst  the  raih-oad  fence 
and  broke  it  down,  and  went  upon  the  right  of  way.  They  were 
struck  and  killed  by  another  freight  train  which  followed  a  mile 
or  two  behind.  The  accident  happened  in  the  night.  The  court 
gave  to  the  jury  the  following,  among  other,  instructions :  "  (6)  In 
reference  to  the  duty  of  a  railroad  company  you  are  instructed  that 
when  its  right-of-way  fences  are  constructed  tliey  must  be  of  such 
construction  and  strength  as  to  absolutely  prevent  stock  from  get- 
ting through,  under,  or  over  the  same ;  but  after  its  fences  have 
been  constmcted,  it  is  only  the  duty  of  the  railroad  company  to 
use  ordinary  care  and  diligence  to  keep  itself  informed  of  the 
condition  of  its  fences,  and  to  keep  them  ia  such  condition  of  re- 
newal and  repair  as  to  absolutely  prevent  stock  from  getting 
through  or  over  them,  and  if  it  fails  so  to  do  it  is  negligent,  and 
liable  for  injuries  to  stock  caused  by  such  negligence.  This  in- 
struction was  duly  excepted  to,  and  counsel  for  appellant  claim  that 
the  defendant's  duty  is  fully  performed  by  the  erection  of  such  a 
fence  as  is  reasonably  sufficient  to  prevent  live-stock  from  coming 
upon  the  track. 

The  statute  does  not  require  a  railroad  company  to  fence  its  road. 
It  provides  that  '^  any  corporation  operating  a  railway^  that  fails  to 
fence  the  same  against  live-stock  running  at  large^  at  all  points 
where  such  right  to  fence  exists,  shall  be  liable  to  the  owner  of 
any  live-stock  injured  or  killed  by  reason  of  the  want  of  such 
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fenoe,^  etc.  Code,  §  1289.  The  requirement  is  that  the  railroad 
company  shall  be  liable  if  it  fails  to  fence  its  road  ^^  against  live- 
stock running  at  large."  This  means  such  a  fence  as  is  reasonably, 
sufficient  to  prevent  live-stock  from  going  upon  the  track.  The 
term  ^'  fence  ''has  a  signification  and  meaning  well  understood  in  the 
law,  as  well  as  in  common  parlance.  It  does  not  mean  an  impassable 
barrier,  or  such  a  structure  as  is  absolutely  insurmountable  by  any 
live-stock,  however  breachy  or  vicious  the  animals  may  be.  Farmers 
or  others,  desiring  to  protect  their  lands  and  crops  from  the  incur-  ' 
fiions  of  live-stock,  erect  such  fences  as  are  reasonably  suflScient  for 
that  purpose ;  and  we  think  that  when  there  is  a  requirement  to 
erect  fences,  such  as  are  usually  understood  to  be  sufficient  must 
be  held  to  have  been  in  the  mind  of  the  legislature. 

We  think  it  has  been  quite  uniformly  understood  by  the  courts 
and  the  legal  profession  in  this  State,  since  the  enactment  of 
the  railroad  fence  law  in  1862,  that  a  fence  that  is  reasonably 
sufficient  fulfils  all  the  requirements  of  the  law.  The  decisions 
of  this  court  in  several  cases  seem  to  recognize  such  to  be  the^ 
rule.  See  Lemmon  v.  Chicago  &  N.  W.  K.  Co.,  32  Iowa,  151 ; 
McKenly  v.  Chicago,  R.  I.  &  P.  R.  Co.,  43  Iowa,  641 ;  Hammond 
V.  Chicago  &  N.  W .  R.  Co.,  Id.  168 ;  Fernow  v.  Raih^oad  Co.,  22 
Iowa,  630 ;  Hilliard  v.  Railroad  Co.,  37  Iowa,  442. 

In  our  opinion  the  instruction  under  consideration  imposes  a 
measure  of  liability  not  authorized  by  law.    Reversed. 


Atohison,  T.  and  S.  F.  R.  R.  Co. 

V, 

Shaft. 
(Advance  Oatej  Karuoi,    May  8, 1885.) 

The  railrofld  Btock  law  of  1874  construed,  and  held,  that  generallv  a  ndl« 
road  company  in  order  to  be  absolved  from  liability  for  stock  killed  by  it  in 
the  operation  of  its  railroad  must  have  its  railroad  '*  inclosed  with  a  good 
and  lawful  fence,  to  prevent  such  animals  from  being  on  si^ch  road." 

A  ndlroad  company  is  not  absolved  from  complying  with  the  express  terms 
of  the  statute  requiring  it  to  inclose  its  road  with  a^ood  and  lawful  fence,  ex- 
cept where  some  paramount  interest  of  the  public  intervenes,  or  some  para- 
mount obligation  or  duty  to  the  public  rests  upon  the  railroad  company,  ren- 
dering it  improper  for  the  company  to  fence  its  road. 

Ko  private  interest  or  convenience  or  inconvenience  on  the  part  of  a  railroad 
company  will  alone  be  sufficient  to  absolve  it  from  fencing  its  road  where  the 
statute,  in  express  terms,  requires  that  the  road  shall  be  fenced. 

Kor  will  any  private  interest  or  convenience  on  the  part  of  individuals  be 
sufficient  to  absolve  a  railroad  company  from  fencing  its  road. 

Building  fences  along  the  sides  of  a  railroad  is  not  alone  sufficient.  The  rall- 
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road  must  be  < '  inclosed  *'  with  fences  or  other  barriers ;  and  wbencTer,  for  that 
purpose,  cattle-guards  are  necessary  at  the  crossing  of  public  highways  or 
other  public  places,  cattle-guards  must  be  put  in. 

The  railroad  company  owned  a  strip  of  land  250  feet  wide  by  2400  feet 
long,  which  it  used  for  station  grounds.  The  plaintiff  owned  a  steer/  whidi 
he  permitted  to  run  at  large  near  the  station  grounds.  This  animal  passed 
along  the  highway  and  onto  the  station  grounds,  and  wandered  along  the 
same  until  it  passed  upon  the  company's  right  of  way  and  upon  the  railrrjad 
track,  where  it  was  killed.  Neither  the  railroad  track,  nor  the  right  of  way, 
nor  the  station  grounds  was  inclosed  with  a  fence.  A  fence,  however,  ex- 
tended along  one  end  and  a  part  of  the  two  sides  of  the  station  grounds. 
The  place  where  the  animal  was  killed,  though  used  as  a  part  of  the  defend- 
ant's station  grounds,  was  not  necessary  for  such  use.  ^Id^  that,  assuming 
that  land  necessarily  used  for  station  grounds  need  not  be  fenced,  still,  as  the 
place  where  the  animal  was  killed  was  not  necessary  in  the  present  case  for 
the  use  of  the  railroad  company  as  a  part  of  its  station  grounds,  the  same 
should  have  been  fenced. 

Where  a  railroad  company  is,  for  any  reason,  relieved  from  fencing  its  road 
at  some  particular  place  or  places,  then  it  must  construct  fences  or  other 
barriers  as  near  thereto  as  is  reasonably  practicable.  And  it  devolves  upon 
the  railroad  company  to  show  that  it  is  so  relieved. 

The  present  plaintiff  is  not  prevented  from  recovering  by  reason  of  con- 
tributory negligence. 

Erbos  from  Chase  County. 

This  was  an  action  brou<?ht  by  Clay  Shaft  against  the  Atchiflon, 
Topeka  &  Santa  Fe  R.  R.  Uo.  in  the  district  conrt  of  Chase 
County  to  recover  damages  for  the  killing  of  a  steer  belong- 
ing to  the  plaintiff.  The  plaintiff  alleged  in  his  petition,  among 
other  thin^,  that  tlie  steer  in  question,  withont  fault  on  the  part  of 
the  plaintiff,  strayed  in  and  upon  the  track  and  ground  occupied  by 
the  railroad  company  at  a  point  west  of  Crawford  station,  in  the 
eounty  of  Chase,  where  such  track  ought  to  have  been,  but  was  not, 
inclosed  with  a  good  and  lawful  fence,  and  that  the  defendant,  by 
its  agents  and  servants,  not  regarding  its  duties  in  that  respect, 
carelessly  and  negligently  ran  and  manafi^ed  its  locomotive  and  cars 
so  that  the  same  ran  gainst  and  over  the  said  steer,  and  wontided 
and  killed  the  same.  The  plaintiff  claimed  $55  damages,  and  $30 
as  attorney's  fees.  The  defendant  denied  generally,  and  also  set 
up  contributory  negligence  on  the  part  of  the  plaintiff. 

The  case  tried  by  the  conrt,  without  a  jnry,  and  the  conrt  made 
special  findings  of  fact  and  conclusions  oi  law  as  follows : 

'^  At  Crawiord  station,  in  Chase  County,  Kansas,  the  defendant 
owns  a  strip  of  land  250  feet  wide  and  2400  feet  long,  which  it 
uses  as  its  station  grounds  at  that  point.  At  each  end  of  this  strip 
of  ground  there  is  a  cattle-guard,  over  which  the  main  track  of  de- 
fendant's road  passes.  These  cattle-guards  are  connected  on  each 
side  with  fences  running  across  the  end  of  this  strip  of  ground. 
Beyond  each  end  of  this  strip  of  ground  is  the  defendant's  right  of 
way,  100  feet  wide,  over  which  the  majn  track  of  defendant's  rail- 
rosui  passes  as  it  leaves  this  strip  of  land.     That  about  800  feet 
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from  the  east  end  of  this  strip  used  as  station  grounds  a  public 
highway  crosses  this  strip  of  land,  north  and  south,  in  an  angling 
Erection.  That  275  feet  from  the  west  end  of  this  strip  a  switch 
leaves  the  main  line,  and  thence  runs  east  (north  of  the  main  line) 
1400  feet,  at  which  point  it  crosses  the  public  highway,  and  again 
joins  the  main  tracK  600  feet  east  of  the  public  highway.  That 
^00  feet  from  the  east  end  of  this  strip,  on  the  north  of  the  switch 
and  main  track,  the  defendant  had  its  stock-rards  at  said  station 
built  upon  this  strip.  That  between  the  switch  and  the  main  track 
is  defendant's  depot  building  at  this  station,  which  is  about  400  feet 
west  of  the  public  highway  crossing  this  strip.  That  100  feet  west 
of  the  depot  building  is  the  water-closet  of  the  defendant  at  this 
station.  That  75  feet  west  from  the  water-closet  is  the  water-tank. 
That  600  feet  west  from  the  point  where  the  public  highway  crosses 
the  south  line  of  this  strip  is  defendant's  well  upon  this  strip,  from 
which  it  gets  its  water  to  supply  its  water-tank.  That  about  1200 
feet  west  from  the  point  where  the  public  highway  crosses  the 
south  line  of  this  strip  is  the  section-house  of  defendant,  in  which 
its  section-men  live.  That  the  tool-house,  belonging  to  defendant 
•at  this  station,  is  on  this  strip,  north  of  the  main  line,  and  about 
100  feet  east  of  the  west  end  of  this  strip.  That  this  tool-house  is 
where  the  section-men  living  in  the  section-house  keep  their  tools, 
and  to  it  they  have  to  have  constant  access.  That  the  switch  on 
this  strip  is  daily  used  for  switching  purposes,  and  for  trains  to 
side-track  upon. 

"  That  the  only  way  in  which  grain  is  loaded  at  this  station  is  by 

loading  the  same  from  wagons  into  a  car ;  that  when  grain  is  loaded 

from  a  wagon  into  a  car  the  car  is  placed  upon  this  switch,  and  fre- 

>quently,  while  grain  Is  so  being  loaded,  such  car  has  to  be  moved 

irom  point  to  point  along  a  portion  of  this  switch,  to  keep  out  of 

the  wav  of  train-switching  and  side-tracking  at  this  point ;  that 

there  is  considerable  hay,  corn,  and  wheat  loaded  at  this  station 

from  wagons  into  cars ;  that  from  the  point  where  the  west  line  of 

the  public  highway  crosses  the  north  line  of  this  switch,  a  lawful 

fence  has  been  built  t5y  the  defendant,  running  west,  along  the 

north  line  of  this  strip  to  tlie  west  end  thereof,  and  across  the  west 

end,  in   connection  with  the  cattle-guard  there,  and   thence  east 

along  the  south  line  of  said  strip,  around  the  section-house,  for  a 

distance  of  about  1100  feet;  that  outside  of  this  fence  there  is  no 

fence  of  any  kind  around  this  strip  of  land  ;  that  immediately 

joining  the  south  line  of  this  strip,  irom  the  east  end  of  the  fence 

thereon,  to  the  east  end  thereof,  is  the  village  of  Crawford,  which 

lias  been  platted,  and  that  one  of  the  laid-out  streets  of  said  village 

runs  parallel  with  and  adjoining  the  south  line  of  this  strip  from 

the  end  of  the  fence  on  the  south  side  to  the  east  end  of  the  same ; 

that  the  only  way  the  public  have  the  right  to  ingress  and  egress  to 

Ukd  from  the  station  building,  at  this  station,  is  by  entering  the 
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station  gronndB  upon  the  public  highway,  which  crosses  the  same^ 
or  from  the  street  in  the  village  of  Crawford,  which  adjoins  and 
mns  parallel  with  the  south  line  of  defendant's  strip ;  that  the  de- 
fendant is  operating  a  railroad  through  Chase  County,  Kansas,  and 
that  this  station  is  upon  such  line. 

^^That  the  auimal  described  in  plaintiff's  petition  was  allowed  bj 
the  plaintiff  to  nin  at  large  upon  uninclosed  hind  north  of  the  sta- 
tion at  Crawford ;  that  it  got  upon  the  station  grounds  by  coming 
down  the  public  highway  to  the  point  where  it  crosses  this  strip  of 
laud  used  as  station  grounds,  and  from  there  it  wandered  west 
upon  the  said  strip  of  ground  so  used  as  station  grounds  to  a  point 
about  75  feet  east  of  the  west  end  of  said  strip  of  ground,  l)eiiig  a 
point  about  1550  feet  west  of  where  the  public  highway  crosses  said 
strip,  and  about  200  feet  west  of  the  west  end  of  the  6wit<»li,  and 
1200   feet  west  of  the  centre  of  the  depot  building,  although  it 
could  have  crossed  the  station  grounds  and  passed  along  on  the 
south  of  the  same  to  some  point,  and  then  have  entered  upcm  such 
station  grounds  ;  and  there,  as  this  animal,  with  a  number  of  others, 
was  feeding  south  of  the  track,  it  became  frightened  by  the  noise 
of  an  approaching  train  and  jumped  upon  the  track  in  front  of 
such  train,  so  close  to  the  train  that  it  was  impossible  to  have  pre- 
vented tlie  train  from  striking  it,  and  it  was  there  struck  by  the 
train  and  killed ;  that  owing  to  the  fence  around  the  west  end  of 
the  strip  there  was  formed  a  pocket  at  the  west  end,  which  being 
open  to  the  east  to  the  public  liigh way,  and  from  the  south  to  the 
end  of  the  south  fence,  made  a  sort  of  trap  which  tended  to  pre- 
vent animals  getting  therein  from   escaping  from   approaching 
trains;  that  the  defendant  in  so  constructing  its  fence  at  tlie  west 
end  of  this  strip  as  to  form  this  pocket,  and  .leaving  the  access 
thereto  as  above  stated,  was  negligent ;  that  such  negligence  waa 
the  direct  cause  of  the  death  of  said  animal ;  that  sai^  animal  was 
of  the  value  of  $45 ;  that  there  could  not  be  any  fence  placed 
across  said  strip  of  land  at  any  point  between  the  public  highway 
and  the  station  building  which  would  prevent  animals  from  getting 
from  the  highway  to  the  station  grounds,  except  the  same  be  built 
across  the  track  and  switch,  by  cattle-guards,  and   except    there 
should  be  gates  put  therein  for  the  ingress  and  egress  of  the  public 
and  the  defendant's  employees  to  and  from  said  station-house. 

^'  That  cattle-guards  cannot  be  placed  across  any  railroad  track 
upon  which  switching  has  to  be  done,  with  safety  to  the  employ- 
ees who  have  to  do  such  switching;  that  the  part  of  this  stnp  of 
land  upon  which  the  animal  was  killed  was  not  necessary  for  the 
nse  of  defendant  as  part  of  its  station  ground ;  that  from  the  point 
where  the  main  traclc  left  this  strip  of  ground  at  the  west  end  to 
the  point  where  the  switch  left  the  same  east  of  the  west  end, 
there  could  not  have  been  any  cattle-guards  made  across  said  track 
with  any  safety  to  such  employees  of  the  defendant  as  woaldy 
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from  time  to  time,  have  to  tmconple  or  couple  cars  on  the  main 
line  west  of  the  west  end  of  the  switch,  preparatory  to  placing 
such  cars  or  trains  upon  such  switch  from  the  west.  Crawfora 
Station  was  a  station  on  the  defendant's  road,  nsed  by  it  as  a  star 
tion  for  the  public  to  get  on  and  off  its  cars  at,  and  to  load  freight 
on  its  cars,  and  to  take  freight  off  from  its  cars.  The  switch  there 
was  nsed  for  standing  cars  npon,  which  were  to  be  loaded  and  un- 
loaded for  the  public,  as  well  as  for  passing  trains. 

'*  As  a  conclusion  of  law  upon  the  fore^omg  facts,  I  find  that  the 
defendant  is  liable  to  the  plaintiff  for  tbe  value  of  said  animal  as 
found,  and  that  judgment  oe  rendered  for  the  same,  and  for  costs 
of  this  action,  against  the  defendant." 

The  defendant  moved  for  judgment  upon  the  foregoing  find- 
ings of  fact,  which  motion  was  overruled  By  the  court,  ana  judg- 
ment was  then  rendered  in  favor  of  the  plaintiff  and  against  the 
defendant  for  the  sum  of  $45  damages,  and  costs  of  suit  taxed  at 
$22.86.  The  defendant,  as  plaintin  in  error,  now  brings  the  case 
to  this  court 

A.  A.  Hurd  and  C.  N.  Sterry  for  plaintiff  in  error. 

Young  &  Eelly  for  defendant  in  error. 

Valentine,  J. — This  was  an  action  brou^t  by  Clay  Shaft 
a^inst  the  Atchison,  Topeka  &  Santa  Fe  K.  E.  Co.  in  the 
district  court  of  Chase  County  to  recover  damages  for  the 
killing  of  .a  steer  belonging  to  the  plaintiff.  The  allegations  of  the 
plaintiff's  petition  were  such  that  he  might  have  recovered  either 
under  chapter  94  of  the  Statutes  of  1874,  because  of  a  want  of  a 
legal  fence  inclosing  the  defendant's  railroad  (Comp.  Laws  18Y9, 
pp.  784,  785,  pars.  4915-4919),  or  under  chapter  93  of  the  Laws 
of  1870,  for  negligentlv  killing  the  plaintiff's  animal  (Comp.  Laws 
1879,  p.  784,  par.  4913),  or  under  the  rules  of  the  common  law,  for 
negligently  killing  the  same. 

It  IS  admitted  in  the  present  case  that  the  defendant  killed  the 
pUdntifi's  animal  in  the  operation  of  its  railroad,  and  that  the  de- 
fendant's railroad  was  not  inclosed  with  a  good  and  lawful  fence, 
or  any  fence,  where  the  animal  was  killed ;  and  while  the  defend- 
ant claims  that  the  railroad  should  not  have  been  inclosed  where 
the  animal  was  killed,  and  that  the  defendant  was  not  guilty  of  any 
negligence  in  killing  the  same,  and  that  the  plaintiff  was  guilty  of 
contnoutory  negligence  in  permitting  his  animal  to  run  at  large, 
the  plaintin,  on  the  other  hand,  claims  that  the  railroad  should 
have  been  inclosed,  and  also  that  the  defendant  killed  his  animal, 
not  only  through  negligence,  but  through  gross  negligence,  and 
that  tbe  plaintiff  was  witiiout  fault  on  his  part. 

Sections  1  and  5  of  said  statute  of  1874  read  as  follows : 

^'  Section  1.  Every  railway  company  or  corporation  in  this  State, 
and  eveiy  assignee  or  lessee  of  such  company  or  corporation,  shall 
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be  liable  to  pay  ike  owner  the  fall  value  of  each,  an^r,  [and]  eveir 
animal  killed,  and  all  damages  to  each  and  every  animal  woundea 
by  the  en^ne  or  cars  on  snch  railway,  or  in  any  other  manner 
whatever,  in  operation  of  such  railway,  irrespective  of  the  fact  as 
to  whether  sucn  killing  or  wounding  was  caused  by  the  negligence 
of  such  railway  company  or  corporation^  or  the  assignee  or  lessee 
thereof,  or  not." 

"  Sec.  5.  This  act  shall  not  apply  to  any  railway  company  or 
corporation,  or  the  assi^ee  or  lessee  thereof,  whose  road  is 
inclosed  with  a  ^ood  ana  lawful  fence,  to  prevent  such  animab 
from  being  on  said  road." 

Section  1  of  said  statute  of  1870  reads  as  follows : 

^^  Section  1.  That  n^lroads  in  this  State  shall  be  liable  for  all 
damages  done  to  person  or  property,  when  done  in  consequence  of 
any  neglect  on  the  part  of  tne  railroad  companies." 

There  is  no  express  exception  to,  or  limitation  upon,  or  modifi- 
cation  of,  the  provisions  of  the  foregoinff  sections  by  any  other 
statute,  and  none  except  such  as  is  found  m  said  section  5 ;  and  if 
there  is  any  exception,  limitation,  or  modification  of  any  of  the 
foregoing  sections,  other  than  that  contained  in  said  section  5,  it 
must  be  such  only  as  arises  by  implication,  or  by  judicial  con- 
struction or  interpretation.  In  other  words,  under  chapter  94  of 
the  statutes  of  1874,  and  upon  its  face,  a  railroad  company  is  liable 
in  all  cases  for  injuries  done  to  animals  in  the  operation  of  its  rail- 
road, except  where  the  railroad  is  inclosed  with  a  good  and  lawful 
fence ;  and  expresaio  uniu8  eat  exdvsio  alterius.  And  upon  the 
face  of  chapter  93  of  the  Laws  of  1870  a  railroad  company  is  liable 
for  "  any  neglect  "  on  its  part  which  causes  injury.  The  words 
"any  neglect"  have  been  construed  to  mean  "ordinary  n^li- 
gence,"  and  the  language  of  the  act  does  not  overturn  or  destroy, 
or  even  disturb,  any  of  the  rules  of  the  common  law  with  r^^ard 
to  "contributory  negligence."  St.  Joseph  &  D.  C.  R.  Co.  v. 
Grover,  11  Kan.  302 ;  Kansas  C,  F.  S.  &  G.  R.  Co.  v.  McHenry, 
24  Kan.  501.  In  the  nature  of  things,  however,  there  must  be 
some  limitations  upon  the  terms  of  the  language  used  in  said 
chapter  94  of  the  Laws  of  1874.  It  would  oe  improper  for  a 
railroad  company  to  inclose  its  road  where  the  same  crosses  a  pub- 
lic 8t];eet  or  nigh  way ;  for  such  a  thing  would  do  violence  to  other 
provisions  of  the  statutes  of  the  State.  This  is  also  trues,  even 
where  the  place  crossed  is  only  a  highway  de  facto.  Atchison,  T^ 
&  S.  F.  R.  Co.  V.  Griffis,  28  Kan.  639;  s.  c,  13  Am.  &  Eng.  K 
R.  Cas.  532. 

It  has  also  been  held  by  some  of  the  courts  that  even  a  railroad 
depot  or  station  is  of  sucn  a  public  character  that  it  would  be  im- 
proper for  a  railroad  company  to  fence  its  road  at  such  place. 
J)avis  V.  Burlington  &  M.  R.  R.  Co.,  26  Iowa,  549 ;  Durand  v. 
Chicago  &  N.  W.  Ry.  Co.,  26  Iowa,  559 ;  Smitb  v.  Chicago,  K.  L 
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&  P.  K  Co.,  34  Iowa,  506;  CSevdand  v.  Chicago  &  N.  W.  Ey. 
Co.,  35  Iowa,  220 ;  Latty  v.  Burlington,  C.  K.  &  M.  Ry.  Co.,  38 
Iowa,  250 ;  Kyser  v.  Kansas  City,  St  J.  &  C.  B.  K.  Co.,  66  Iowa, 
207 ;  8.  c,  9  'N.  W.  Eep.  133 ;  Galena  &  C.  U.  R.  Co.  v.  Griffin, 
31  m.  303 ;  Indianapolis  &  St.  L.  R  Co.  v.  Christy,  43  Ind.  143 ; 
Lloyd  V.  Pacific  R.  Co.,  49  Mo.  199 ;  Swearingen  v.  Missouri,  K. 
&  T.  R  Co.,  64  Mo.  73 ;  Robertson  v.  AtlantS  &  P.  R  Co.,  64 
Mo.  412 ;  Flint  ife  P.  M.  Ry.  Co.  v.  Lnll,  28  Mich.  510 ;  Chicago  ife 
G.  T.  Ey.  Co.  V.  Campbell,  47  Mich.  265 ;  s.  c,  7  Am.  &  Eng.  R 
R  Cas.  545.  And  there  are  other  cases  which  go  even  beyond  this, 
and  hold  that  a  railroad  company  is  not  required  to  fence  its  road 
where  it  adjoins  mills  or  machine-shops,  or  some  other  kind  of 
property  belonging  to  the  railroad  company  or  to  private  individ- 
nals.  Indianapolis  &  C.  R.  Co.  v,  Einuey,  ^  Ind.  402  ;  Indianap- 
olis, C.  &  L.  R  Co.  V.  Warner,  35  Ind.  515;  Ohio  &  M.  Ry.  Co. 
«.  Rowland,  50  Ind.  349 ;  Indianapolis  &  C.  R.  Co.  v.  Oestel,  20 
Ind.  231 ;  Pittsburgh,  C.  &.  St.  L.  Ry.  Co.  v.  Bowyer,  45  Ind. 
496  ;  Cincinnati,  R  &  Ft.  W.  R.  Co.  v.  Wood,  82  Ind.  693.  The 
great  weight  of  authority,  however,  is  that  railroad  companies  are 
not  absolved  from  complying  with  the  express  terms  of  the  stat- 
utes requiring  them  to  mclose  their  roads  with  good  and  lawful 
fences,  except  where  some  paramount  interest  of  the  public  inter- 
venes, or  some  paramount  obli^tion  or  duty  to  the  public  rests 
upon  the  railroad  companies  rendering  it  improper  for  them  not  to 
fence  their  roads.  Tracy  v.  Troy  &  B.  R  Co.,  38  N.  Y.  433; 
Bradley  v.  Buffalo,  N.  Y.  &  E.  R  Co.,  34  N.  Y.  427 ;  Cleveland  & 
P.  R.  Co.  V.  McConneD,  26  Ohio  St.  57 ;  Railroad  Co.  v.  Nebwran- 
der,  40  Ohio  St.  15 ;  s.  c,  11  Am.  &  Eng.  R  R.  Cas.  480 ;  White 
Water  Valley  R  Co.  v.  Quick,  30  Ind.  385 ;  Cleveland,  C,  C.  & 
I.  Ry.  Co.  V.  Crossley,  36  Ind.  370 ;  Toledo,  W.  &  W.  Ry.  Co.  v. 
Chapin,  66  Rl.  504 ;  Latty  v.  Burlington,  C.  R  &  M.  Ry.  Co.,  38 
Iowa,  250 ;  Mundhenk  v.  Central  Iowa  R  Co.,  57  Iowa,  718 ;  s. 
c,  11  Am.  ife  Eng.  R  R  Cas.  463 ;  Flint  &  P.  M.  Ry.  Co.  v. 
LnlL  28  Mich.  510. 

No  private  interest  or  convenience  or  inconvenience,  on  the  part 
of  a  railroad  company,  wi^  alone  be  sufficient  to  absolve  it  from 
fencing  its  road  wnere  the  statute  in  express  terms  requires  that 
the  road  shall  be  fenced.  Tracy  t^.  Troy  &  B.  R.  Co.,  38  N.  Y. 
433  ;  Comstock  v.  Des  Moines  Val.  R  Co.,  32  Iowa,  376;  Mor- 
ris V.  St  Louis,  K.  C.  &  N.  Ry.  Co.,  58  Mo.  78 ;  Bellefontaine 
Ry.  Co.  V.  Reed,  33  Ind.  476 ;  Pittsburgh,  C.  &  St  L.  Ry.  Co.  v. 
Leinf man,  78  Ind.  319 ;  Mundhenk  v.  Central  Iowa  R.  Co.,  57 
Iowa,  718 ;  s*  c,  11  Am.  &  Eng.  R  R.  Cas.  463.  Nor  will  amr  pri- 
vate interest  or  convenience  on  the  part  of  individuals  be  sufficient 
to  absolve  a  railroad  company  from  fencing  its  railroad  in  like 
cases.  Indiana  Cent.  Ry.  Co.  v.  Leamon,  18  Ind.  173 ;  Indianap. 
oils,  etc.,  Ry.  Co.  v,  Thomas,  84  Ind.  194 ;  s.  c,  11  Am.  &  Eng. 
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R.  Cbb.  491 ;  Pittsbnrgh  ife  L.  E.  B.  Go.  v.  CnnniAgtoD,  89  Ohio 
St.  827 :  8.  c,  18  Am.  Ss  Eng.  R  R.  Cas.  629 ;  Peona,  P.  ife  J.  R 
Go.  V.  Barton,  80  HL  72 ;  McKinley  v.  Chicago,  R.  I.  &  P.  R 
Go.,  47  Iowa,  76 ;  Mackie  v.  Gentral  B.  R,  54  Iowa,  640. 

The  cases  last  cited  have  reference  to  the  crossings  of  railroads 
over  private  roads.  There  are  numerous  cases  holding  that  rail- 
road companies  are  reqoired  to  fence  their  roads  in  cities,  towns, 
and  villages,  except  where  the  railroads  cross  some  public  street, 
alley,  or  other  pnblic  place,  and  where  it  would  be  improper  to 
fence  the  roads,  notwithstanding  any  inconvenience  to  the  railroad 
companies  or  to  others.  Union  Pac.  By.  Go.  v.  Dyche,  28  £an« 
200;  Grawford  v.  N.  Y.  Gent.  &  H.  R  R  Go.,  18  Hun,  108; 
Brace  v.  New  York  Gent.  R.  Go.,  27  N.  Y.  269 ;  Ells  v.  Pacific 
R  R,  48  Mo.  231;  Iba  v.  Hannibal  &  St.  J.  R  Go.,  45  Mo. 
469 ;  J  effersonville,  M.  &  I.  B.  Go.  v.  Parkhurst,  84  Ind.  501 ; 
Toledo,  W.  &  W.  By.  Go.  v.  Howell,  88  Ind.  447 ;  Indianapolis, 
P.  &  C.  B.  Co.  V.  Lindlev,  75  Ind.  427 ;  Wabash  By.  Go.  v.  For- 
ahee,  77  Ind.  158 ;  Pittsburgh,  G.  &  St.  L.  By.  Go.  v.  Laufman, 
78  Ind.  819 ;  Cleveland  &  P.  B.  Go.  v.  McGonnell,  26  Ohio  St 
67. 

Under  tbe  statutes  railroads  must  be  ^Mnclosed;"  in  the  lan- 
guage of  the  statute,  thev  must  be  ^^  inclosed  with  a  good  and  law- 
ful fence,  to  prevent  such  animals  from  being  on  su(m  road."  Sec- 
tion 6,  c  94,  Laws  1874.  Building  fences  along  the  sides  of  the 
railrostd  is  not  alone  sufficient.  The  railroads  mast  be  ^Mnclosed," 
as  aforesaid,  with  fences  or  other  barriers,  and  whenever  for  that 
purpose  cattle-guards  are  necessary  at  the  crossings  of  {)ublic  high- 
ways or  other  public  places,  cattle-guards  must  be  put  in.  Dmou 
Pac  By.  Go.  v.  Harris,  28  Kan.  206 ;  Missouri  f  ac.  By.  Go.  «. 
Manson,  81  Ean.  337;  s.  c,  2  Pac.  Bep.  800 ;  Missouri  rac.  By. 
Go.  V.  Morrow,  82  Kan.  217 ;  s.  c.,  4  Pac.  Bep.  87 ;  New  Albany 
&  S.  B.  Go.  V.  Pace,  18  Ind.  411 ;  Pittsburgh,  G  &  St  L.  By.  Go. 
V.  Eby,  55  Ind.  567;  Bradley  v.  Buffalo,  S.  T.  &  E.  R  Co.,  84 
N.  T.  427 ;  Traw  v.  Troy  &  B.  B.  Co.,  38  N.  T.  488 ;  Peoria,  P. 
&  J.  R  Go.  V.  Barton,  80  111.  72 ;  Flint  &  P.  M.  By.  Go.  v.  Lull, 
28  Mich.  511 ;  Cleveland,  C,  G.  &  I.  R  Go.  v.  Newbrander,  40 
Ohio  St.  15 ;  s.  c,  11  Am.  &  Eng.  B.  B.  Oas.  480 ;  Mundhenk  v. 
Gentral  Iowa  R  Co.,  57  Iowa,  718 ;  s.  c,  11  Am.  &  Eng.  R 
B.  Gas.  468. 

^^  The  fact  that  a  railroad  crossing  is  at  or  near  a  depot,  and  that 
to  construct  a  cattle-guard  there  would  inconvenience  the  company, 
will  not  excuse  them  from  complying  with  the  positive  require- 
ment of  the  statute  requiring  such  protection  to  be  nrovided." 
Tracy  v.  Troy  &  B.  R  Co.,  38.  N.  Y.  433 ;  Bradley  v.  BuflFalo,  N. 
T.  &  E.  R  Co.,  34  N.  Y.  427.  "  Where  stock  is  killed  on  a  rail- 
road-switch at  a  point  where  it  is  unnecessary  to  keep  the  road 
open  in  order  to  transact  business,  the  company  will  be  liable  with- 
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out  proof  of  negligeooe."  Morris  v.  St.  Lonifi,  E.  0.  &.  K.  Kj. 
Oq.,  58  Mo.  78 ;  Oomstock  v.  Des  Moines  YaL  R  Co.,  32  Iowa, 
376, 

Upon  all  the  foregoing  propositions  valuable  notes  may  be  f onnd 
in  the  American  and  Eugiisii  Railroad  Cases,  especiallj  in  7  Am. 
A  Eng.  R.  R.  Cas.  577  et  aeg.:  11  Am.  &  Eng.  R.  R.  Cas.  496  et 
se^;  and  13  Am.  &  En^.  R.  R.  Cas.  533. 

In  the  case  of  the  Pittsburgh,  C.  &  St.  L.  Ry.  Co.  v.  Laufman, 
78  Ind.  320,  it  is  said  tliat  ^'  the  statutory  rule  is  that  railroad  com- 
panies shall  be  liable  for  injuries  done  by  their  locomotives  or  cars 
to  animals  at  places  where  the  roads  might  be,  but  are  not,  fenced ; 
and  it  is  not  the  province  of  the  courts  to  create  exceptions  to  the 
rule  or  to  interfere  with  legislative  policy."  This  meets  with  our 
■approval.  But  whenever  it  appears  from  the  general  course  of 
legislation  that  the  public  have  a  paramount  interest  in  having  par- 
ticular portions  of  ttie  railroads  of  the  State  unfenced,  we  shall  hold 
that  the  statutes  requiring  railroads  to  be  fenced  has  no  application 
to  such  places,  and  that  the  railroad  companies  are  not  required  to 
fence  their  roads  at  such  places.  This  exception  to  the  general 
rule  requiring  railroad  companies  to  fence  their  roads  will  apply 
to  all  public  highways,  including  streets  and  alleys  in  cities,  towns, 
and  villages ;  and,  for  the  purposes  of  this  case,  we  shall  assume  that 
it  will  also  apply  to  all  railroad  depots  and  stations  where  the  pub- 
lic generally  do  business  with  the  railroad  companies ;  and  yet  the 
roads  tliemselves,  or,  in  otlier  words,  the  railroad  tracks,  might  very 
well  be  fenced  at  the  companies'  depots  and  stations.  All  the  rail- 
road tracks  might  be  located  on  one  side  of  the  depots  or  stations, 
And  the  public  have  access  to  such  depots  or  stations  from  the  other 
€ide, — the  depots  or  stations  forming  a  part  of  the  inclosilre.  This 
would  prevent  stock  from  getting  on  the  railroad  tracks. 

This  brings  us  to  the  question  whether  the  defendant's  railroad 
should  have  been  fenced  where  the  animal  in  the  present  case  was 
killed.  The  court  below,  upon  the  evidence,  found  that "  at  Craw- 
ford station,  in  Chase  County,  Kansas,  the  defendant  owns  a  strip 
of  land  250  feet  wide  and  2400  feet  long,  which  is  used  as  its  star 
tion  grounds  at  that  point;  .  .  .  that  the  part  of  this  land  upon 
which  the  animal  was  killed  was  not  necessary  for  the  use  of  de- 
fendant as  part  of  its  station  grounds."  In  the  present  case  the 
plaintiff's  animal  passed  from  the  public  highway  onto  this  tract 
or  strip  of  land  used  for  station  purposes,  and  wandered  along  the 
«trip  until  it  passed  upon  the  company's  right  of  way  and  upon 
the  railroad  track,  where  it  was  killed ;  and  neither  the  railroad 
track,  nor  the  right  of  way,  nor  the  strip  of  land,  was  inclosed  with 
a  fence.  A  fence,  however,  extended  along  one  end  and  a  part  of 
the'two  sides  of  this  strip  of  land,  but  this  made  the  wrong  of  the 
railroad  company  in  the  present  case  greater,  if  it  committed  any 
wrong ;  for,  by  reason  thereof,  the  animal  could  not  escape  from 
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the  pajBsing  train.  Assuming,  for  the  purposes  of  this  case,  that 
lands  necessarily  used  for  station  grounds  need  not  be  fenced,  then 
the  qnestion  arises,  is  it  necessary  for  a  railroad  company  to  inclose 
a  track  not  necessary  for  the  use  of  the  raih'oad  company  as  a  part 
of  its  station  grounds,  but  in  fact  so  used  i  Under  tlie  circum- 
stances of  this  case,  we  think  we  must  answer  this  question  in  the 
affirmative.  To  say  that  raih'oad  companies  are  not  required  to 
fence  their  roads  in  such  cases  would  be  to  create  an  exception  to 
an  express  statutory  requirement,  and  to  create  sucli  exeeptidn 
without  any  good  reason  therefor.  This  does  not  come  witliiu  the 
province  of  the  courts.  Courts  may  say  that  where  some  otlier 
statute,  or  some  paramount  duty  or  obligation,  absolves  the  railroad 
companies  from  fencing  their  roads,  they  need  not  do  so ;  bnt 
where  the  statute  expressly  requires  railroad  companies  to  fence 
their  roads,  in  order  to  exempt  the  companies  from  liability,  and 
no  other  statute  or  paramount  obligation  or  duty  or  any  good  rea- 
son exists  to  relieve  them  from  so  fencing,  the  courts  cannot  say 
that  they  need  not  fence.  But  if,  for  any  reason,  they  are  relieved 
from  fencing  their  roads  at  some  particular  place  or  places,  then 
they  must  construct  fences  or  other  barrier  as  near  thereto  as  is 
reasonably  practicable.  Cleveland,  tC.,  C.  &  I.  R.  Co.  v,  New- 
brander,  40  Ohio  St.  15;  s.  c,  11  Am.  &  Eng.  R.  R.  Cas.  480^ 
Morris  v.  St.  Louis,  K.  C.  &  N.  R^^  Co.,  58  Mo.  78;  Bradley  v. 
Buffalo,  N.  Y.  &  E.  R.  R.,  34  N.  Y.  427 ;  Tracy  v.  Troy  &  B.  K 
Co.,  38  N.  Y.  433 ;  Comstock  v,  Des  Moines  Val.  R.  Co.,  32  lowa^ 
376.  And  if,  for  any  reason,  a  railroad  company  is  relieved  f rem 
fencing  its  road  at  any  particular  place,  it  devolves  upon  the  rail- 
road company  to  show  tiiat  it  so  relieved.  The  bui-den  of  proof  in 
all  such  cases  rests  upon  the  railroad  company.  Union  rac.  Ry. 
Co.  V.  Dyche,  28  Kan.  200 ;  s.  c,  11  Am.  &  Ens:.  R.  R.  Cas.  427; 
Indianapolis,  P.  &  C.  R.  Co.  v.  Lindley,  75  Ind.  426;  s.  c,  11 
Am.  &  Eng.  R.  R.  Cas.  495 ;  Rockford,  R.  I.  &  St.  L.  R.  Co.  v. 
Lynch,  67  111.  149 ;  Flint  &  P.  M.  Ry.  Co.  v.  Lull,  28  Mich.  510. 

In  some  States  there  are  express  exceptions  by  statute,  as  in  D- 
linois,  for  instance,  where  railread  companies  are  not  required  to- 
fence  their  roads  at  the  crossings  of  public  roads  and  highways,  or 
within  the  limits  of  cities  and  incorporated  towns  and  villages ;  and 
in  some  States  increased  damages  by  the  way  of  the  penalties  are 
imposed  for  failures  to  fence,  as  in  Iowa,  where  the  party  i-ecov- 
ering  because  of  a  want  of  a  sufficient  fence  is  entitled  to  recover 
double  damages.  Of  course  decisions  rendered  upon  such  statutes 
have  no  application  in  this  State,  where  no  exceptions  are  foand  in 
the  statutes,  and  no  damages  or  penalties  are  imposed,  except  the 
value  of  the  animal  killea,  or  damages  for  the  animals  wonnded, 
and  an  attorney  fee. 

The  plaintiff  in  this  case  permitted  his  animal  to  run  at  large, 
but  by  so  doing  we  do  not  think  he  was  guilty  of  such  contribatoiy 
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Diligence  as  will  prevent  his  recovery.  iN'umerons  cases  might 
be  cited,  but  we  think  it  is  necessary  to  cite  only  a  few  of  them 
as  follows :  Flint  Ss  P.  M.  Rv.  Co.  v.  Lull,  28  Mich.  511 ;  Ewing 
V.  Chicago  &  A.  B.  Co.,  72  111.  25 ;  Bellefontaine  Ey.  Co.  v.  Heed, 
83  iDd.  477;  Cressly  v.  Nortliern  E.  Co.  (N.  H.  Snp.  Ct.)  16 
Am.  &  Eng.  E.  E.  Uas.  540,  and  note  544. 

The  jud^ent  of  the  court  below  will  be  affirmed. 

All  tne  justices  concurring. 

Implied  Exceptions  to  Fence  Laws. — Although  the  statutes  of  the  several 
States  require  a  railroad  company  in  general  terms  to  fence  its  road,  it  is  not 
bound  to  do  so  at  every  point.  In  some  States  the  points  at  which  it  is  not 
bound  to  fence  are  specified  by  statute,  and  in  other  States  the  exception  is 
implied.  Burlington,  etc.,  R.  Co.  v.  Davis,  26  Iowa,  540 ;  Rogers  v.  Chicago, 
etc,  R  R.  Co.,  26  Iowa,  558;  Walton  f>.  St.  Louis,  etc.,  R.  Co.,  67  Mo.  56; 
Indianapolis  R  R  Co.  v,  Oestel,  20  Ind.  281;  Louisville,  etc.,  R.  R.  Co.  v, 
Francis,  58  Ind.  829;  Indianapolis,  etc.,  R.  Co.  e.  Candee,  60  Ind.  112. 

Obligation  to  Fence  is  Question  of  Law« — Whether  or  not  a  company  is 
bound  to  fence  at  a  given  point  is  a  matter  of  law  to  be  determined  by  the 
court.  Toledo,  etc.,  R  Co.  «.  Cory,  89  Ind.  218;  Indianapolis,  etc.,  R.  Co.. 
«.  Oestel  20  Ind.  281;  Illinois,  etc.,  R  Co.  e.  Whalen,  42  III.  896;  Chicago, 
etc.,  R  Co.  e.  Engle,  76  III.  818. 

Public  Places. — In  general  where  the  ground  adjoining  a  railroad  is  a  pub- 
lic place  in  the  actual  possession  of  the  public  and  used  in  such  a  manner 
that  the  public  Is  constantly  passing  and  repassing  over  the  railroad  tracks, 
there  is  no  obligation  on  the  part  of  the  company  to  construct  a  fence.  Trary 
«.  Troy,  etc.,  R.  R  Co.,  88  N.  Y.  588;  Brace  e.  New  York,  etc.,  R.  R.  Co., 
27  N.  Y.  269;  Cleveland,  etc.,  R  R  Co.  e.Crossley,  86  Ind.  871 ;  Toledo,  etc.,. 
R  R  Co.  e.  Chapin,  66  III.  505;  Ewing  e.  Chicago,  etc.,  R  R  Co.,  72  III. 
26;  Cleveland,  etc.,  R  R.  Co.  e.  McConnell,  26  Ohio  St.  57;  Lloyd  v.  Pacific 
R  R  Co.,  49  Mo.  199;  Morris  «.  St.  Louis,  etc.,  R  R  Co.,  58  Mo.  78;  Swear- 
ingen  e.  Missouri,  etc.,  R.  R  Co.,  64  Mo.  78;  Robertson  e.  Atlantic  &  Great 
Western  R  R  Co.,  64  Mo.  412;  Flint,  etc.,  R  R  Co.  «.  Lull,  28  Mich.  510; 
McKinley  e.  Chicago,  etc.,  R.  R.  Co.,  47  Iowa,  76 ;  Indiana,  etc.,  R.  R.  Co.  «.. 
Leaman,  18  Ind.  178;  Bellefontaine  R  R  Co.  «.  Reed,  88  Ind.  477;  Pitts- 
burgh, etc.,  R  R  Co.  e.  Bowyer,  45  Ind.  496;  Indianapolis,  etc.,  R  R.  Co. 
9.  Parker,  29  Ind.  471;  Cleary  v,  Burlington  <S^  M.  R  Co.,  11  Am.  &  Eng.  R. 
R  Gas.  498. 

As  to  what  constitutes  such  a  dedication  of  land  to  public  use  as  to  excuse 
the  company  from  erecting  a  fence,  or  such  an  abandonment  of  a  public  use 
as  to  oblige  the  company  to  erect  a  fence,  consult  the  following  authorities: 
Indiana,  etc.,  R.  R.  Co.  v.  Oapon,  10  Ind.  292;  Jeffersonville,  etc.,  R.  R.  Co. 
9.  O'Connor,  87  Ind.  96;  Meyer  «.  North  Missouri  R.  R  Co.,  85  Mo.  852; 
Oerren  e.  Hannibal,  etc.,  R.  R  Co.,  60  Mo.  405;  Elliot  e.  Hannibal,  etc.,  R 
R  Co.,  66  Mo.  688;  Toledo,  etc.,  R  R  Co.e.Cary,  87  Ind.  172;  Toledo,  etc., 
R  R  Co.  e.  Howell,  88  Ind.  447 ;  Whitewater  Valley  R  R  Co.  e.  Quick,  80 
Ind.  884. 

StmtionSi  Qroundsi  and  Approaches. — A  railroad  company  has  been  repeat- 
edly held  not  to  be  obliged  as  a  rule  to  fence  in  the  station  grounds  and  ap- 
Plpacbes,  or  to  inclose  land  used  for  switches,  side  tracks  and  turnouts^ 
Davia  «.  Burling^n,  etc.,  R.  R  Co.,  26  Iowa,  550;  Rogers  e.  Chicago,  etc., 
R  R  Co.,  26  Iowa,  558;  Durand  e.  Chicago,  etc.,  R.  R  Co.,  26  Iowa,  559-,. 
Packard  v,  Illinois  R  R.  Co.,  80  Iowa,  474;  Smith  e.  Chicago,  etc.,  R.R  Co., 
84  Iowa,  606;  Cleveland  e.  Chicago,  etc.,  R  R.  Co.,  85  Iowa,  220;  Plaster 
9,  niiJiois,  etc.,  R.  R  Co.,  85  Iowa,  449;  Latty  «.  Burlington,  etc.,  R.  R  Co.,. 
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38  lowB,  250;  IndiAnapolis,  etc.,  R.  R  Co.  «.  Oeatel,  20  Iiid«  231;  Lloyd  t^ 
Pftcifie  R.  R.  Co.,  49  Mo.  199;  Swearingen  v.  MiMoari^  etc.,  R.  R  Co.,  64 
Mo.  78;  Robertaon  o.  Atlantic,  etc.,  EL  R.  Co.,  64  Mo.  412;  Morris  «.  St 
LoaiB,  K.  C.  A  N.  R.  Co.,  58  Mo.  78;  Blair  «.  Milwaukee  Ar  P.  R.  Co.,  20 
Wise  254;  Flint  A  Pere  Maniuette  R.  Co.  «.  Lall,  28  Mich.  510;  Chicago, 
etc.,  R  R  Co.  «.  Campbell,  7  Am.  &  Eng.  R  R  Caa.  545;  Smith  v,  Chicago 
M.  A  St.  P.  R  Co.,  18  Am.  A  £ng.  R.  R  Caa.  534;  Kansas  City,  ete^  R  B. 
Co. «.  Hayes,  18  Asn.  A  Eng.  R  R  Cas.  597.  But  see,  contra,  Crawford  t. 
New  York  Central,  etc.,  R  Co.,  18  Hun,  108;  Bradley «.  BufEalo,  etc.,  R  Co., 
34  N.  T.  427;  Bellefontaine  R  R  Co.  e.  Reed,  88  Ind.  476. 

Incorporated  Cities  and  Towns. — ^As  a  rule  the  company  is  not  obliged  to 
eonstruct  fences  within  the  limits  of  incorporated  cities  or  towns.  Meyer  «. 
North  Missouri  R  R  Co.,  85  Mo.  852;  Edwards  «.  Hannibal,  etc.,  R.  R  Co., 
<M  Mo.  571;  Cousins  e.  Hannibal,  etc.,  R  R  Co.,  66  Mo.  572;  Elliot  v.  Han- 
nibal, etc.,  R.  R  Co.,  66  Mo.  688;  Dans  e.  Burlington,  etc.,  R  R  Co.,  26 
Iowa,  549;  Rogers  v.  Chicago,  etc.,  R.  R.  Co.,  26  Iowa,  558;  Illinois,  etc,  R. 
R  Co.,  27  111.  49;  Toledo,  etc.,  R  R  Co.  v.  Spangler,  71  111.  568;  Chicago, 
«tc.,  R.  R  Co.  e.  Rice,  71  111.  567.  But  see  Coyle  e.  Chicago,  M.  &  St.  P.  R 
Co.,  13  AoL  A  Eng.  R  R  Cas.  526;  Wymore  v.  Hannibal,  etc.,  R  Co.,  18 
Am.  &  Eng.  R  R.  Cas.  524. 

When  Railroad  Company  owns  Adjoining  Ground. — ^The  mere  fact  that  the 
railroad  company  happens  to  own  the  adjoining  ground  does  not  exempt  it 
from  the  obligation  to  fence  the  track  at  that  point.  Indianapolis,  etc.,  R. 
Co.  «.  Cestel,  20  Ind.  281 ;  JeffersonvUle,  etc.,  R  R  Co.  t.  Beatty,  86  Ind. 
15. 

In  England  the  law  is  to  a  contrary  effect.  Marfell  «.  South  Wales  R  R 
€o.,  8  C.  B.  (N.  S.)  625 ;  Roberts  e.  Great  Western  R  R  Corp.,  4  C.  B.  (N.  S.) 
506. 

Principles  of  Law  applicable  when  Cattle  are  Killed  at  Point  where  Com- 
pany is  not  Bound  to  Fence. — When  cattle  stray  upon  the  track  at  a  point 
where  a  railroad  company  is  not  bound  by  law  to  fence  and  are  killed  or  in- 
jured in  consequence,  the  liability  of  the  company  is  determined  by  asoer* 
taining  whether  or  not  it  has  been  guilty  of  negligence.  Lafayette,  etc.,  R 
Co.  e.  Shriner,  6  Ind.  141 ;  Indianapolis,  etc.,  R  R  Co.  e.  Caldwell,  9  lad. 
898;  Indianapolis,  etc.,  R.  R  Co.  o.  McKinney,  24  Ind.  288;  Indianapolis,  eta, 
R  R  Co.  e.  Warner,  85  Ind.  515;  Jefferson ville,  etc.,  R  R  Co.  e.  Hnber, 
42  Ind.  178;  Toledo,  etc.,  R  Co.  e.  Barlow,  71  III.  640;  Illinois  Central  R 
Co.  V.  Bull,  72  111.  687;  Burlington,  etc.,  R  R  Co.  e.  Davis,  26  Iowa,  649; 
Peoria,  etc.,  R  Co.  ©.  Barton,  80  III.  72;  Jeffersonville,  etc.,  RCo.e.  Under- 
bill, 48  Ind.  889;  Schnerr  v.  Chicago,  etc.,  R  Co.,  40  Iowa,  887. 

General  Refsrencoi — A  host  of  authorities  bearing  upon  the  questions 
above  discussed  will  be  found  dted  in  the  opinion  of  the  case  reported 
Jtbove. 
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Long 

V. 

Central  Iowa  Ry.  Co. 

(Advance  GoMy  Iowa,    October  23,  1884.) 

A  railroad  company  has  no  right  to  fence  its  tracks  where  they  cross  a 
public  street  in  a  city  or  town,  and  the  owner  of  an  animal  killed  at  such 
point  cannot  recoTer  therefor  on  the  ground  of  the  failure  of  the  company  i(% 
fence. 

Appeal  fr9m  Hardin  circuit  conrt. 

Action  to  recover  damages  for  the  killing  of  a  horse  by  a  train 
of  the  defendant.  There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  plain tifE.     Defendant  appeals. 

H.  E.  J.  Boardman,  J.  H.  Blair,  and  A.  C.  Daly  for  appellant. 
No  appearance  for  appellee. 

BoTHBOCK,  C.  J. — ^The  right  of  the  plaintiff  to  recover  is  based 
solely  upon  the  failure  of  the  defendant  to  fence  its  track,  and 
the  question  in  controversy  was  whether  tlie  defendant  had  the 
right  to  fence  its  track  at  the  point  where  the  accident  hap- 
pened. The  evidence  conclusively  shows  that  the  engine  struck 
the  animal  in  a  public  street,  in  the  village  of  Union.  The  court 
instructed  the  jury  as  follows :  ^'  (5)  In  determining  whether  the  de- 
fendant had  a  right  to  fence  its  road-bed  or  track  at  the  point 
where  the  horse  was  struck,  you  are  to  inquire  whether  it  was 
suitable,  fit,  and  proper  to  fence  at  that  point.  The  defendant 
would  not  be  required  to  fence  across  public  streets,  nor  so  as  to 
inclose  its  depot  grounds  to  the  prejudice  or  injury  of  the  public^ 
or  in  such  a  manner  as  to  impair  the  value  of  the  use  of  the  grounds 
and  road  for  the  purpose  for  which  it  was  built.  If  it  was  not  fit^ 
suitable,  and  proper  to  build  a  fence  at  the  point  complained  of, — 
that  is,  if  the  public  convenience,  or  the  ordinary  and  reasonable  use 
of  the  grounds  by  the  public  and  the  defendant  in  the  transaction 
of  business  with  and  by  the  defendant,  forbade  such  fences, — or  if 
a  public  street  was  laid  out,  dedicated,  and  platted  as  such,  in  such 
a  manner  as  to  render  it  a  public  highway,  so  that  it  would  be  un- 
lawful for  the  defendant  to  fence,  and  the  injury  occurred  in  con- 
sequence of  such  failure  to  fence,  the  defendant  would  not  be 
liable. 

Under  this  instruction,  the  verdict  should  have  been  for  the  de- 
fendant. The  plaintiff^s  counsel  make  no  appearance  in  this  courts 
and  in  view  of  the  fact  that  it  is  conceded  that  the  horse  was  struck 
in  a  street,  we  presume  thev  concede  there  can  be  no  recovery. 
The  only  ground  upon  which  any  claim  can  be  made  that  the  de- 
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fendant  is  liable,  i8  that  the  street  in  qnestion  had  not  been  opened 
to  public  travel.  It  was,  however,  a  street  in  an  addition  to  the 
town,  duly  platted  and  recorded,  and  no  one  had  the  right  to  ob- 
etruct  it  witn  fences,  becaase  it  was  not  in  use  by  the  public.  The 
owners  of  lots  in  the  platted  addition  would  have  an  undoubted 
right  to  insist  that  the  streets  should  be  kept  open.  If  it  were 
lawful  for  railroad  companies  to  fence  up  all  streets  and  alleys 
which  have  not  been  opened  for  public  travel,  it  would  materially 
affect  the  value  of  lots  upon  such  streets,  and  retard  the  growth  of 
our  cities  and  towns.     Beversed. 

Pdiicds  at  Highway  Crossings. — A  railroad  company  is  never  bound  to  fence 
its  track  at  a  point  where  a  public  highway  crosses  it.  There  is  an  implied 
exception  to  all  statutory  provisions  in  this  respect.  Flint  &Pere'M.  R  Co. 
o.  Lull,  28  Mich.  510;  Seward  v,  Chicago  &  N.  W.  R.  Co.,  :i01owa,  551;  a.  c, 
88  Iowa,  886;  Hurd«.  Rutland  &  B.  R.  Co.,  25  YL  116;  Lafayette  &  L  R  Co. 
9.  Shriner,  6  Ind.  141 ;  Indianapolis  &  C.  R.  Co.  «.  Parker,  29  Ind.  471;  Ohio 
A  Miss.  R.  Co.  V.  Rowland,  50  Ind.  349;  Meyer  «.  North  Missouri  R  Co.,  35 
Mo.  852;  McPheetersv.  Hannibal  &  St.  J.  R.  Co.,  45  Mo.  22;  Ibat).  Hannibal  & 
8t.  J.  R.  Co.,  45  Mo.  469;  Atchison,  T.  &  S.  F.  R  Co.  o.  Qriflls,  13  Am.& 
Bng.  R  R  Cas.  532. 

Fences  at  Crotsingt  of  Private  Ways. — At  the  crossing  of  private  ways 
where  the  railroad  company  has  the  right  to  fence,  it  is  bound  to  do  so. 
McKinley  o.  Chicago,  R.  I.  &  P.  R.  Co.,  47  Iowa,  76;  Indiana  Central  R  Co. 
9.  Leamon,  18  Ind.  173;  Indianapolis  &  C.  R.  Co.  «.  Lowe,  29  Ind.  545; 
Hurd  V,  Rutland  &  B.  R.  Co.,  25  Vt.  116 ;  Indianapolis,  etc.,  R.  Co. «.  Tbomaa, 
11  Am.  &  Bng.  R  R  Cas.  491;  Baltimore,  etc.,  R.  Co.  v.  Kriger,  18  Am. 
&  Eng.  R  R.  Cas.  602. 

Assent  of  Landowner  to  Want  of  Fence  at  Crossing  of  Private  Way.— Un- 
less the  landowner  reouests  that  the  roHd  be  kept  open  or  gives  his  assent  to 
the  want  of  a  fence.  Tyson  «.  K.  &  D.  M.  R.  Co.,  43  Iowa,  207;  Indianapolis, 
P.  ft  C.  R  Co.  V.  Shimer,  17  Ind.  295;  Bellefontaine  R  Co.  «.  Soman,  29 
Ind.  40. 


LotnsviLLE,  New  Albany  and  Chioaoo  Bt.  Go. 

V. 

Skelton. 

(94  Indiana  B&porU,  222.) 

To  a  complaint  under  the  statute  for  killing  the  plaintifTs  mare,  the  roid 
not  being  fenced,  etc.,  it  was  answered :  1.  That  the  plaintiff  was  the  defend- 
ant's servant;  that  as  such  it  was  his  duty  to  keep  the  railroad  track,  near  a 
certain  station,  free  from  trespassing  animals;  that,  in  violation  of  such  duty, 
he  turned  his  mare  out  at  such  a  place,  near  which  the  track  wife  not  fenced, 
whereby,  etc.  2.  That  a  certain  station  was  a  public  place,  with  side-tncki 
and  switches  where  large  shipments  of  goods  were  made  and  received,  and 
that  plaintiff  turned  his  mare  loose  in  that  immediate  vicinity,  and  she  went 
upon  the  track  at  a  place  where  it  was  not  securely  fenced,  etc. 

Msld,  that  both  paragraphs  were  bad  on  demurrer;  the  first,  for  not  aver- 
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ling  thai  the  place  where  the  animal  entered  upon  the  track  and  was  killed* 
the  employee  was  required  by  contract  to  keep  off  trespassing  animals,  and 
the  Mcond,  for  failure  to  show  that  the  animal  was  killed  at  the  station, 
where  no  f^nce  was  required. 

Fboh  the  Waflhington  Circuit  Oonrt. 

D.  M.  Alspangh  and  J.  C  Lawler  for  appellant. 

8.  B.  Yojies  and  H.  Morris  for  appellee. 

Hammond,  J. — ^Action  to  recover  for  the  value  of  a  mare  killed 
upon  the  appellant's  railroad  at  a  place  where  it  was  not  securely 
fenced.  Answer  in  three  paragraphs,  to  the  second  and  third 
of  which  the  appellee's  demurrer  was  sustained  for  want  of 
facts. 

Trial  by  the  court;  finding  and  judgment  for  the  appellee. 
Errors  are  assigned  that  the  complaint  does  not  state  facts  sunicient 
to  constitute  a  cause  of  action,  and  that  the  court  erred  in  sustain- 
ing the  demurrer  to  the  second  and  third  paragraphs  of  the  appel- 
lant's answer.  No  objection  is  urged  to  the  complaint  in  the 
appellant's  brief,  and  we  discover  no  defect  in  it.  The  second  and 
tmrd  paragraphs  of  the  answer  are  as  follows : 

"2.  For  further  answer  to  the  complaint,  said  defendant  says 
that  at  the  time  the  said  mare  was  killed  by  the  engines  and  cars 
as  alleged,  the  said  plaintifE  was  in  the  employ  of  tlie  defendant, 
and  was  the  agent  and  servant  of  the  deiendant,  and  that  said 
agent's  place  of  business  and  duty  as  such  servant  and  employee 
were  at  and  in  the  vicinity  of  defendant's  depot  at  Farrabee's 
Station,  on  said  railway,  in  said  county ;  that  as  such  agent  and 
servant  it  was  the  duty  of  plaintiff  to  oversee  and  keep  the  defend- 
ant's railway  and  switches  at  and  near  said  station  free  of  all 
obstructions  and  trespassing  animals,  and  to  save  the  defendant  and 
the  travelling  public,  in  so  far  as  he  could,  from  accident  and  loss 
by  reason  of  such  obstructions  and  trespassing  animals  ;  that  said 
plaintiff,  in  violation  of  his  said  duty  as  such  agent  and  servant, 
and  well  knowing  the  premises,  and  the  danger  to  other  employees 
of  said  company  and  to  passengers  travelling  on  the  cars  of  said 
company,  did  knowingly  and  wilfully  turn  his  said  mare  loose  in 
the  immediate  vicinity  of  defendant's  said  railwav  track  at  a  place 
where  the  same  was  not  securely  fenced  in,  and  negligently  and 
carelessly  permitted  his  said  mare  to  wander  and  go  upon  said 
railway,  where  she  ]eas  killed.  Wherefore  defendant  demands 
judgment. 

"3.  Defendant  for  further  answer  says  that  plaintiff's  said  mare 
was  killed,  as  alleged,  in  the  immediate  vicinity  of  Farrabee's  Sta- 
tion on  defendant's  said  railway ;  that  said  station  is  a  public  place ; 
that  large  lots  of  goods,  lumber  and  merchandise  are  shipped  by 
defendant's  cars  to  and  from  said  station ;  that  said  defendant  has 
side-tracks  and  switches  there,  and  that  such  tracks  and  switches 
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are  neoessarj  for  the  transaction  of  the  defendant's  business  at  said 
station ;  that  the  i^Iaintiff  resides  at  said  station  and  has  resided 
there  for  more  than  ten  years  last  past,  and  has  during  said  time 
been  in  the  employ  of  said  company  at  said  point,  and  at  and  long 
before  tlie  killing  of  said  mare  was  familiar  with  the  ranning  of 
the  trains  over  said  road,  and  knew  the  time  when  said  trains  were 
to  arrive  and  depart  from  said  station  ;  but,  notwithstanding  tbe 
knowledge  of  said  plaintiff  in  regard  to  said  facts,  he  turned  Ins 
mare  loose  in  the  immediate  vicinity  of  said  station,  and  at  a  point 
along  and  near  said  railway  where  the  same  was  not  securely 
fenced  in,  and  negligently  and  carelessly  permitted  her  to  wander 
and  go  upon  the  track  of  said  railway,  at  or  near  said  station,  where 
she  was  killed.  Wherefore  defendant  prays  judgment." 

In  an  action  against  a  railroad  company  for  killing  stock  where 
its  road  is  not  securely  fenced,  it  is  no  defence  to  the  action  that 
the  plaintiff's  i>egligence  contributed  to  the  injury.  Louisville,  etc, 
Ry.  Co.  V.  Whitesell,  68  Ind.  297.  The  fact,  therefore,  that  the 
appellee's  negligence  in  turning  his  mare  loose  near  the  railway 
track  resulted  in  her  going  upon  the  road  where  she  was  killed, 
does  not  prevent  a  recovery  in  liis  favor. 

It  has  been  held  by  this  court  that  where,  by  contract  with  a 
railroad  company,  the  owner  of  land  through  which  it  passes  has 
undertaken  to  maintain  a  fence,  no  recovery  can  be  had  by  him  for 
an  injury  to  his  animal  resulting  from  his  failure  to  perform  his 
contract,  without  proof  that  the  company  was  guilty  of  negligence. 
Terre  Haute,  etc.,  R  R  Co.  v.  Smith,  16  Ind.  102;  Indianapolis, 
etc.,  B.  R  Co.  V.  Shimer,  17  Ind.  29.5  ;  Indianapolis,  etc.,  R II  Co. 
V.  Petty,  25  Ind.  413.  It  would  seem,  from  the  principle  announced 
in  the  above  cases,  that  if  it  is  the  duty  of  an  employee,  by  virtue 
of  his  contract  .with  a  railroad  company,  to  keep  trespassing  ani- 
mals off  a  certain  part  of  the  railway  track,  he  ouglit  not  to  recover 
for  an  injury  to  his  own  animal  occurring  through  his  failure  to 
comply  with  his  agreement.  But  the  second  paragraph  of  appel- 
lant's answer,  in  which  such  a  contract  with  the  appellee  is  attempted 
to  be  set  up,  fails  to  aver  that  the  appellee's  mare  entered  and  was 
killed  upon  that  part  of  tlie  track  where  his  contract  required  him 
to  keep  off  trespassing  animals.  It  is  charged  that  he  tunied  his 
mare  loose  in  violation  of  his  duty.  But  this  is  a  mere  conclusion. 
The  facts  out  of  which  the  duty  arose  should  have  been  stated, 
showing  how  and  in  what  respect  the  act  upon  his  part  compUined 
of  condicted  with  the  terms  of  his  employment. 

The  facts  stated  in  the  third  paragraph  of  the  answer  were 
sufficient  to  show  that  the  appellant  was  excusable  for  not  fencing 
its  road  at  Farrabee's  Station ;  but  the  averments  that  the  appellee 
turned  his  mare  loose  in  the  immediate  vicinity  of  that  station, and 
carelessly  and  negligently  permitted  her  to  wander  and  go  upon  the 
track  of  the  railroad  at  or  near  said  station,  where  she  wba  killed, 
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appelkxit  was  not  required  to  fenee  its  road.  Besides,  the  appdUant 
might  have  shown,  aader  its  general  denial,  that  it  was  not  legallj 
bound  to  fence  its  road  where  the  animal  entered  upon  the  tracK 
aad  wa0  killed.  The  error,  therefore,  hi  any  event,  of  smlainiDg  a 
deiBiirrBr  to  the  third  paragraph  of  the  answer,  wm  harmless. 
Jeffersonville,  etc.,  It.  R.  Oo.  v.  Lyon,  55  Ind.  477. 

The  demtirrers  totheseeond  and  third  paragra^is  of  the  answer 
were  rightly  sustained* 

Affirmed,  with  eosts. 

Fencss  at  Station  Qroundtt — As  to  whether  a  railroad  companv  is  or  is 
Bot  bound  lo  fenee  its  station  growLds,  see  Ohiei^,  nhralikee  db  8t.  P.  BL 
Oe*  •»  Duinssr,  and'  note,  if^¥m. 


DUMBEB. 

(108  minaiB  SepofU,  409.) 

IMIer  tiie  polioe  power  the  State  has  the  undoabted  nAt  to  re<iQii»<aft 
lailway  oorporatioDS  to  inclose  their  roads  with  a  suitable  and  sttfieieat  £BBe% 
as  a  matter  of  public  safety.  Such  regulations  tend  to  the  safety  of  persons 
and  property,  and  are  for  that  reason  lawfuL 

In  what  manner  and  to  what  extent  railway  corporations  shall  be  I'squirrid 
by  Imt  to  inclose  their  traeksj  and  where  it  uiail  oedone,  would  seem  to  be 
ardioarily  within  legislatiTe  diseretieA. 

The  statute  requiring  railway  corporations  to  fence  their  hacks  hating  az» 
oepted  certain  places,  as  public  road  crosnngs,  and  within  such  portions  of 
cities  and  incorporated  towns  and  tillages  as  are  or  msy  be  laid  out  and  plat- 
ted into  lots  and  blocks,  etc.,  this  court  is  not  disposed,  if  it  has  the  power, 
to  extend  the  exception  to  cases  not  enumerated,  as  a  matter  of  law,  without 
of  facts  showing  a  necessity  for  reUering  such  corporation  fraiL  tiiis 


lere  a  railway  corporation  has  a  station  at  a  place  on  its  road  where  trains 
stop  to  receive  and  discharge  passengers  and  freight,  which  is  not  in  a  city 
or  ioeorporated  town  or  yifiage,  laid  out  and  platted  into  lots  notd  blodki^ 
and  haa  side-tcaeks  at  such  station,  this  court  cannot,  as  a  matter  of  Um^ 
hold  that  it  is  exempted  from  fencing  its  track  at  such  station;  and  if  ste^ 
gets  upon  its  track  for  want  of  such  fence,  and  is  kiUed,  the  corporation  will 
be  liable  to  the  owner  for  the  injury. 

The  law  is  well  settled,  that  when  no  reason  arising  from  public  necessity 
exisita  for  keeping  a  railway  track  open  at  any  g^ten  point,  whether  within 
or  without  the  corporate  limits  of  a  city  or  tilli^e,  all  railroad  corporations 
m«it  ocmform  to  the  statute,  and  fence  their  tracks,  or  answer  for  damages 
that  may  result  from  the  omission  of  that  duty.  If  the  courts  can  reHete 
from  this  duty,  the  evidence  must  present  facts  showing  a  great  public  ne- 
eeesity  fonr  not  fencing  the  track  at  the  particular  place. 

WlMBre  a  ststate  is  eaprssssd  in  clear  and  precise  teimsi  aad  its  sense  Is 
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manifest*  and  it  leads  to  nothing  absurd,  or  where  its  proTisions,  if  literally 
applied,  will  work  no  palpable  injustice,  nor  contravene  any  imperative 
public  exigency,  there  is  no  reason  for  not  adopting  the  sense  it  natonlly 
presents,  and  it  should  be  enforced  as  it  is  plainly  written. 

Appsal  from  the  Appellate  Coart  for  the  Second  District; 
heard  in  that  conrt  on  appeal  from  the  Circuit  Conrt  of  Eana 
County. 

This  action  was  commenced  by .  Margaret  Damser,  before  a 
justice  of  the  peace,  against  the  Chicago,  Milwaukee  &  St.  Paul 
TdL  B.  Co.,  to  recover  tiie  value  of  a  cow  killed  by  the  cars  or  en- 
gine on  defendant's  road.  On  the  trial  before  the  justice  of  the 
peace  plaintiff  recovered  a  judgment  against  defendant  On  the 
appeal  of  defendant  a  trial  de  novo  was  had  in  the  circuit  court, 
where  plaintiff  again  recovered  a  judgment.  This  latter  judgment 
was  a&rmed  in  the  Appellate  Court  for  the  Second  District  A 
majority  of  the  judges  of  the  Appellate  Court  having  certified  that 
in  their  opinion  the  case  involves  questions  of  law  of  such  impor- 
tance, on  account  of  principal  and  collateral  interests,  as  that  it 
should  be  passed  upon  by  the  Supreme  Court,  defendant  brings 
the  case  to  this  court  on  its  further  appeal.  The  judges  of  the 
Appellate  Court  also  certify  the  ground  of  granting  the  appeal, 
which  is,  the  "great  importance  of  having  a  decision  of  the  Su- 

{>reme  Court  upon  the  question  as  to  whether,  under  the  existing 
aws  of  Illinois,  a  railway  corporation  is  obliged  to  fence  the  depot 
grounds  and  switch  limits  at  all  stations,  except  at  the  crossings  of 
public  roads  and  highways,  and  whether  such  portions  of  cities  and 
mcorporated  towns  and  villages  as  ai*e  or  may  \ye  laid  out  and  plat- 
ted into  lots  and  blocks,  etc.,  as  appear,  only  required  by  section 
No.  1  of  the  act  in  relation  to  fencing  and  operating  railroads,  ap- 
proved March  31,  1874." 
D.  S.  Wegg  and  Edward  C.  Lovell  for  the  appellant 
D.  B.  Sherwood  for  the  appellee. 

SooTT,  J. — TSo  negligence  is  imputed  to  defendant  in  respect  to 
the  accident  that  resulted  in  injury  to  plaintiff's  property,  unless 
it  was  the  omission  to  fence  its  track  at  the  point  where  the  animal 
was  killed.  Section  1  of  the  act  of  1874,  m  relation  to  ^*  fencing 
and  operating  railroads,"  as  amended  by  the  act  of  1879,  makes  it 
the  duty  of  every  railway  company,  within  six  months  after  any 
part  of  its  line  is  open  for  use,  to  erect,  and  thereafter  maintain, 
fences  on  both  sides  of  its  road,  or  so  much  thereof  as  is  open  for 
use,  suitable  and  sufficient  to  prevent  the  ordinary  farm  stocK  from 

Setting  on  such  railroad,  ^'except  at  crossings  of  pnblic  roads  and 
ighways,  and  witliin  such  portions  of  cities  and  incorporated  towns 
and  yillages  as  are,  or  may  hereafter  be,  laid  out  and  platted  into 
lots  and  blocks."  Provision  is  made  for  gates  or  bars  at  farm  cross- 
ings, and  it  is  also  made  the  duty  of  such  corporations,  where  the 
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«ime  haB  not  been  done,  to  construct,  and  thereafter  maintain,  suit- 
able and  sufficient  cattle-^ards  at  all  road  crossings.  Any  failure 
to  comply  with  the  provisions  of  the  statute  in  this  respect  will 
subject  the  company  to  the  payment  of  all  damages  which  may  be 
done  by  the  "agents,  engines,  or  cars"  of  such  corporation,  to 
cattle,  horses,  sheep,  hogs,  or  other  stock.  The  only  question  made 
is,  whether  plaintiff's  cow  was  killed  at  a  point  or  place  where  it 
was  the  duty  of  the  defendant  railway  company  to  inclose  its  track 
with  a  suitable  and  sufficient  fence  to  prevent  stock  from  getting 
on  it  The  question  raised  is  purely  one  of  law,  and  involves  a 
construction  of  a  section  of  the  statute  in  regard  to  "  fencing  and 
operating  railways"  not  heretofore  considered  by  this  court. 

The  point  where  plaintiff's  cow  was  killed  was  eighty  rods  east 
of  a  station  on  defendant's  road'called  "Dumser,"  but  west  of  the 
east  end  of  a  switch  at  that  station.  It  is  admitted  "Dumser"  is 
not  an  incorporated  city,  village,  or  town,  and  has  never  been  laid 
out  and  platted  into  lots  and  blocks,  and  neither  is  it  a  city  or  vil- 
lage in  fact,  but  defendant  has  a  station-house  at  that  point,  and 
stops  its  trains  there  for  receiving  and  discharging  freights  and 
passengers.  There  is  a  switch  at  this  point  about  two  uiousand 
feet  long,  and  extends  on  both  sides  of  the  station-house,  about  one 
third  on  west  and  two  thirds  on  east  of  the  station.  The  value  of 
the  cow  killed  was  agreed  upon,  and  also  that  defendant  had  been 
operating  its  road  more  than  six  months  prior  to  the  accident,  and 
that  it  had  no  fence  on  the  north  side  of  its  track,  where  the  cow 
got  upon  the  track  or  was  killed. 

It  IS  not  claimed  the  point  where  the  cow  was  killed  is  one  of 
the  excepted  places  mentioned  in  the  statute,  where  the  company 
is  not  required  to  fence  its  track.  As  has  been  seen,  it  was  not 
within  the  limits  of  any  city  or  village,  nor  had  the  ground  been 
platted  into  "  lots  or  blocks."  The  argument  is,  that  as  the  com- 
pany had  a  station  at  the  place  where  the  injury  was  done, — where 
It  stopped  its  ti*ains  to  receive  and  discharge  freights  and  passen- 
gers,— ^a  public  necessity  arises  for  keeping  the  grounds  aajacent 
to  the  depot  open,  and  for  that  reason  it  could  not  have  been  the 
intention  of  the  legislature  the  company  should  fence  its  track  at 
such  a  place.  The  legislature  has  seen  fit,  in  absolute  terms,  to 
limit  the  exceptions  to  the  statutory  reauirement  that  all  railway 
companies  shall  inclose  their  tracks  with  a  suitable  and  sufficient 
fence,  to  the  "crossings  of  public  roads  and  highways,"  and  to 
such  portions  of  cities  and  villages  as  have  been,  or  shall  hereafter 
be,  laid  out  and  platted  into  "lots  and  blocks,"  and  the  courts 
would  be  reluctant  to  enlarge,  by  construction,  the  number  of  ex- 
cepted places, — most  certainly,  unless  where  the  literal  application 
of  the  statute  would  work  such  great  public  inconvenience  it 
would  be  held  the  legislature  could  not  have  intended  it  should 
4ipply.     It  is  conceded  that  under  the  police  power  the  State  has 


tbermiddobtidd  rigli(ftt>^i«q«iife'  all  rriliwty  <xiiy>WitIoite^  to  iiiriiw 
theii'  TOad»  with  a  suitable  and  svffibiMt  i^ce^  as  imwltQr  ^f  ptblle 
tafety.  Back  regulations  tend  to  tfao  aecutity  6f  penaons  andi  prt^ 
Ot*ty,  and  tn,  for  that  reason,  Ittvrtnl.  Inwfaat  namier  sad  «► 
'Wbtat  extMt  railwar  corporattons  shall  be  Femi^ad  by  kw  to  iiudoie 
Atoir  tracks,  and  when  it  shall  be  done,  woaki  seem  to  be  oidilMriljr 
within  legislative  diseretion. 

A  statute  of  the  State  of  Indiana  Mve  Ae  owner  of  stdcb  IdlM 
on  a  railway  a  right  of  action  a^nst  Sie  company,  without  rqpvd  to 
the  qnestion  whether  such  injury  was  the  result  of  wilfal  mkom^ 
dnct  or  negligence,  or  the  resnlt  of  unavoidable  accident.  It  was^ 
however,  provided  the  act  should  not  apply  to  any  railroad  seeur^ 
fenced  in,  and  snch  fence  properly  maintained  by  sach  companv. 
Although  this  statute  is  general,  and  contains  no  exception,  it  vru 
held  in  8.  &  Ind.  R.  K  Oo.  v.  Shitner,  6  Ind.  141,  the  legMatiire 
did  not  intend  to  anthorijsc  railroad  companies  to  inclose  strsetgin 
a  town  against  the  use  of  the  pnblic,  and  that  a  literal  construction 
of  the  statnte  would  lead  to  an  absurdity.  In  that  case  the  animal 
was  killed  within  the  corporate  limits  of  tlie  town  of  Lafayette,  at 
a  place  where  the  railroad  track  crossed-  one  of  tiie  streets  of  the 
town,  and  it  was  rnled  it  would  not  have  been  lawful  to  erect  a 
fence  at  that  point,  and  that  the  want  of  such  fence  Was  not  the 
cause  of  such  accident.  In  the  case  of  Ind.  &  Cin.  R  R.  Co.  t^. 
Kinney,  8  Ind.  402,  it  was  held,  under  the  same  statnte  cited  in  8. 
&  Ind.  R.  R.Co.t^.  Shimer,  a  railroad  company  would  not  be  liable 
for  stock  killed  or  injured  at  a  place  on  their  road  where  a  fence 
ought  not  to  be  erected,  nnless  the  injury  was  negligently  or  wil- 
fuiiy  done,  and  that  an  open  space  in  front  of  a  mill  standing 
witnin  fifty  feet  of  tiie  track  is  such  a  place.  In  the  case  of  Ina 
4?  Oin.  R.  R.  Co.  v.  Parker,  S9  Ind.  471,  it  was  held,  as  in  the 
Other  cases  cited,  the  statute  did  not  apply  to  injuries  done  at  a 
point  where  it  would  be  illegal  or  improper  for  the  railroad  com- 
pany to  maintain  fences,  such  as  road  and  street  crossings,  but  tliat 
It  was  not  every  place  within  the  corporate  limits  of  a  town  or  cirj 
that  is  within  the  exception.  The  exception  allowed  would  be  as 
to  places  whera  it  would  be  improper  to  fence  the  track,  wlietber 
within  or  without  the  corporate  limits  of  cities  or  villages.  In 
construing  their  own  statute  on  the  same  subject,  and  whidi  is 
not  unlike  the  Indiana  statute,  in  F.  &  P.  M.  R.  R.  Co.t7.  Lnll,2S 
Mich.  510 ;  s.  c,  7  Am.  &  Eng.  R.  R.  Cas.  505,  the  court  thoncfht 
the  rule  established  by  the  case  last  cited  was  a  satisfactory  one, — 
that  it  expressed  the  limits  of  the  exceptions  arising,  nnder  the 
statute  accurately,  and  a  track  within  the  corporate  limits  of  a  citj  i 
or  town,  at  a  point  where  no  reason  arising  trom  pnblic  necessirj 
existed  jfor  keeping  it  open,  was  as  much  within  tiie  statute  as  a 
track  elsewhere.  It  seems  the  courts  of  Missouri  and  Iowa  have 
followed  closely  the  rule  establidied  by  the  eases  at  mjpm,  in  coii- 
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$lbnmg  aimilar  etatutee  od  the  aaiM  Bubieot.  Lloyd  v^  P^^ifi^ 
S.B.Ca.  49Mo*  199;  DsLYiav.  B.&M.  li.  It  00^26  Iow^M9.i 
Olevelaod  t^.  C.  <&  N.  W.  R  K  Co.,  35  Id.  2m  It  wiU  be  aem 
it  ifi  lield  by  tlieee  coarta,  that  notwith^tauding  the  Btntute  tmk^ 
nilxoad  corporatioiiB  liable  for  iujiiriee  doue  to  stock  Qule^e.theiir 
trackfi  are  iiidoBed  with  Baitable  fences,  vet  they  are  not  bound  to 
fence  their  tracks  at  places  where  it  would  be  improper  to  do  so  ou 
acoount  of  the  great  public  inconvenience  it  would  occasion,  and 
heooe  are  not  liable  because  of  the  omission,  unless  guilty  of  uegli- 
^uce  or  wilful  misconduct  in  regard  to  the  accident  that  caused  the 
injury.  The  reason  for  the  rule  adopted  in  such  cases  is  well  stated 
in  The  People  v.  Davenport,  91  N.  Y.  574,  where  it  is  said,  a 
'^f^riDciple  oi  construction  of  universal  authority  is  that  which  re- 
qaires  the  court  to  limit  and  restrict  the  operation  of  a  statute, 
when  its  language,  if  applied  in  its  literal  sense,  would  lead  to  an 
absurdity  or  manifest  injustice."  The  same  rule  of  construction 
had  been  previously  adopted  by  this  court  in  Perry  County  v. 
Jefferson  County,  94  III.  218.  On  the  other  hand,  the  law  is 
equally  well  settled  that  where  no  reason  arising  from  public 
DsesBsity  exists  for  keeping  it  open  at  any  given  point,  whether 
within  or  without  the  corporate  limits  of  a  city  or  village,  all  rail- 
DDsd  corporations  must  conform  to  the  statute,  and  fence  their 
tmcksi  or  answer  for  damages  that  may  result  from  the  omission  of 
that  dntv. 

It  will.be  noticed  the  statute  of  this  State  in  relation  to. fencing 
nuiroada  is  more  definite  in  its  provisions  than  that  of  any  other 
£tatd  on  the  same  subject  to  which  the  attention  of  the  court  lias 
been  called.  In  the  statutes  construed  in  the  cases  cited,  no  ezr 
fieptions  to  the  general  provision  the  railroad  track  shall  be  incloaed 
4eem  to  be  enumerated ;  but  in  this  State  the  excepted  places  are 
stated  to  be  at  "crossing  of  public  roads  and  highwavS|"  and 
within  Buch  portions  of  cities  and  incorporated  towns  ana  villages 
^  are,  or  may  hereafter  be,  laid  out  and  platted  into  "  lots  and 
blocks."  This  is  a  clear  legislative  expression  4s  to  what  places 
tlie  public  convenience  demands  a  railroad  track  shall  be  kept  open* 
While  this  expression  of  the  legislative  will  may  not  absolutely 
forbid  any  further  restrictions  as  to  the  application  of  this  statute 
as  it  is  written,  there  are  manv  cogent  reasons  why  the  courts 
wonld  hesitate  to  go  further  than  the  legislature  has  done,  and 
other  points  will  not  be  deemed  excluded  irom  the  general  provi- 
sions of  the  statute,  unless  for  the  most  satisfactory  reasons.  It 
often  happens  expressions  used  in  statutes  are  to  be  regarded  as 
restrictive,  and  are  intended  to  exclude  all  things  not  enumerated. 
And  so  in  the  construction  of  statutes,  as  well  as  deeds  and  other 
written  instmm^its,  the  maxim,  eappre&sio  tmius,  est  exdimo 
clterin8j  is  of  frequent  application,  and  often  assists  to  arrive  at 
the  intention  of  the  legislatarei  which  it  is  always  desirable  to  do» 
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But  at  all  events,  where  a  statute  is  expressed  in  clear  and  precise 
terms,  where  the  sense  is  manifest,  and  leads  to  nothing  absurd,  or 
where  its  provisions,  if  literally  applied,  wonld  work  no  palpable 
injustice,  nor  contravene  any  imperative  pnblic  exigency,  there  caa 
be  no  reason  not  to  adopt  the  sense  it  naturally  presents.  In  each 
cases  there  can  be  no  necessity  for  restricting  its  operation,  and  the 
statute  should  be  enforced  as  it  is  plainly  written.  Newell  v.  The 
People,  7  N.  T.  9 ;  Potter's  Dwarris,  145. 

The  validity  of  this  statute  as  a  police  regulation  is  not  doabted, 
but  it  is  attempted  to  make  an  exception  to  its  general  provisions — 
which  it  is  conceded  the  legislature  has  not  done — that  would  re- 
lieve a  railroad  corporation  from  the  duty  to  fence  its  track  at  a 
depot  located  on  ground^  not  platted  into  lots  and  blocks,  and  at  a 
point  where  there  is  in  fact  no  city  or  village,  for  the  reason  the 
public  convenience  requires  the  track  to  be  kept  open  at  such  a 
place.  This,  it  is  thought,  cannot  be  done, — certainly  not  on  the 
record  now  before  this  court.  There  is  notliing  in  the  evidence  in 
this  case  that  shows  any  reason,  arising  from  public  convenience  or 
otherwise,  that  requires  the  track  either  east  or  west  of  this  station* 
house  should  be  left  unfenced.  That  necessity,  if  it  existed  at  all, 
should  be  made  to  appear  from  the  evidence  by  the  defendant  cor- 
poration seeking  to  oe  relieved  from  a  duty  imposed  by  a  public 
statute.  In  the  absence  of  proof  it  will  be  presumed  the  reasons 
which,  in  the  opinion  of  the  legislature,  required  railroad  tracks  to 
be  inclosed  witn  suitable  fences  to  prevent  injury  to  stock,  applied 
here  as  well  as  elsewhere.  It  might  be  the  depot  buildins^  and  plat- 
form could  be  so  constructed  as  to  constitute  an  effectualbar  to  the 
approach  of  stock  to  the  track  as  a  fence  would  do,  and  still  the 
front  of  such  building  be  open  to  receive  and  dischar^  passengere 
and  freights  through  the  building  and  over  the  platrorin,  witlioat 
serious  inconvenience  to  the  number  of  persons  that  might  have 
occasion  to  go  to  or  transact  business  at  a  country  station,  as  this  is. 
Nothing  to  the  contrary  is  shown,  and  no  presumptions  will  be  in- 
dulged in  favor  of  a  party  seeking  to  be  relieved  from  a  daty 
imposed  by  law,  for  politic  reasons. 

But  there  is  another  reason  why  the  present  judgment  should  be 
affirmed.  It  is  agreed  it  shall  not  be  material  where  the  cow  got 
upon  the  track,  except  it  was  between  the  switches  at  "  Daraser"^ 
station,  but  that  it  was  killed  about  eighty  rods  east  of  the  depots 
and  that  defendant  had  no  fence  on  either  side  of  its  track  at  that 
point,  which  was  within  the  switch  limits.  Between  the  depot 
Duilding  and  the  place  where  the  cow  was  killed  a  public  highway 
crosses  the  railroad  grounds  and  the  tracks,  from  north  to  south, 
which  highway  was  not  protected  by  cattle-guards.  It  is  also  ad- 
mitted defendant  had  no  fence  on  the  north  side  of  its  track,  where 
the  cow  got  upon  the  track  or  was  killed.  The  evidence  does  not 
show  at  what  point  the  cow  got  on  the  track,  nor  whether  it  came 
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^m  the  north  or  the  eonth ;  but  as  plaintiff's  pasture  lands  lie 
north  of  the  track,  it  is  most  probable  the  cow  came  upon  the  track 
from  that  direction.  It  may  be  the  cow  got  on  the  track  at  or  near 
the  point  where  it  was  killed.  If  it  should  be  conceded  the  public 
convenience  required  the  track  in  the  immediate  vicinity  of  the 
depot  building  should  be  kept  open,  it  cannot  be  held  as  a  matter 
of  law,  in  the  absence  of  any  testimony  .as  to  the  fact,  that  a  like 
public  necessity  reqnired  the  track  should  not  be  fenced  on  either 
side  for  a  distance  of  a  quarter  of  a  mile  at  a  country  station.  The 
fact  a  switch  may  extend  that  far  can  make  no  difference.  It  could 
be  inclosed  with  a  suitable  fence  as  well  as  the  main  track. 

In  dny  view  that  can  be  taken  the  judgment  is  warranted  by  the 
law  and  the  evidence,  and  must  be  affirmed. 

Judgment  affirmed. 

SoHOFiSLD  and  Cbaig,  J  J. — ^To  the  extent  that  this  opinion  may 
be  regarded  as  holding  that  the  law  imposes  the  obligation  upon 
railroad  companies  of  fencing  their  tracks  at  such  points  as  stations 
are  located,  although  not  within  the  limits  of  incorporated  cities 
and  villages,  we  do  not  concur  in  it. 

Fenoing  Station  Qroundti — Upon  the  question  as  to  whether  or  not  a  rail- 
road comfMiny  is  under  any  statutory  obligation  to  fence  its  station  grounds, 
•ee  the  following  authorities :  Lloyd  v.  Pacific  R.  Co. ,  49  Mo.  199 ;  Swearingen 
«.  Missouri)  etc.,  R.  Co.,  64  Mo.  78;  Robertson  v,  Atlantic,  etc.,  R.  Co.,  64 
Mo.  412;  Indianapolis,  etc.,  R.  Co.  «.  Oestel,  20  Ind.  281 ;  Galena,  etc.,  R.  Co. 
•.  Griffin,  81  ni.  808;  Packard  «.  Illinois,  etc.,  R.  Co.,  80  Iowa,  474;  Davis 
•.  Burlington,  etc.,  R.  Co.,  26  Iowa,  649;  Rogers  v,  Chicago,  etc.,  R.  Co.,  26 
Iowa,  658;  Durand  v,  Chicago,  etc.,  R.  Co.,  26  Iowa,  559;  Cleveland  «.  Chi- 
ca|(0,  etc.,  R.  Co.,  85  Iowa,  220;  Smith  v.  Chicago,  etc.,  R.  Co.,  84  Iowa» 
506;  Plaster  v,  Illinois,  etc.,  R  Co.,  85  Iowa,  449;  Latty  v.  Burlington,  etc., 
R.  Co.,  88  Iowa,  250;  Chicago,  etc.,  R.  Co.  o.  Campbell,  7  Am.  &  Eng.  R.  R. 
Cas.  545;  Pittsburgh  C.  &  St.  L.  R.  Co.  d.  Crandall,  58  Ind.  865;  Ohio  R 
Co.  V.  Rowland,  50  Ind.  354;  Flint  &  Pere  Marquette  R.  Co.  v.  Lull,  28  Mich. 
510;  Smith  t>,  Chicago,  M.  &  St.  P.  R.  Co.,  18  Am.  &  Eng.  R.  R.  Cas.  584; 
Schooling  «.  St.  Louis,  E.  C.  &  N.  R.  Co.,  18  Am.  A  Eng.  R.  R  Cas.  586; 
Louisville,  N.  A.  &  C.  R.  Co.  «.  Skelton,  94  Ind.  222;  s.  c,  wpra;  Greely  «. 
St.  Paul,  M.  &  M.  B.  Co.,  n^a. 
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SHAinOiOr. 

(M  Indiana  BeporU,  297.) 

Bi  ft  eompliiBt  agaiart  a  railway  ocmipaiiT,  for  kUling  atook,  it  is  anfflciflBt 
to  allege^  on  that  point,  that  the  plaoe  mere  the  atock  entered  upon  the 
track  '*  waa  not  fenced." 

A  want  of  certainty  aa  to  time,  in  such  complaint,  ia  reached  by  motion  to 
make  specific,  and  not  by  demurrer. 

Where,  in  auch  action,  the  defendant  answers  that  it  could  not  fence  at 
the  point  where  the  atock  entered  on  its  track,  becaoae  of  a  public  highway 
eroaaiaff  there,  and  there  waa  evidence  tending  to  ahow  a  praTioaa  nbMdon- 
ment  of  such  highway,  it  waa  proper  for  the  court  to  inatmct  the  jury  that 
tf,  at  auch  point,  such  highway  had  been  abandoned  for  over  thirty  years,  it 
would  be  the  same  aa  though  it  had  never  existed. 

▲a  to  inatruotiona  concerning  the  burden  of  proof  upon  each  par^,  and  aa 
to  the  company's  duty  to  fence,  see  opinion. 

If  there  oe  room  to  erect  a  fence  between  a  railroad  and  an  adjoiniiig 
Ipurallel  highway,  the  railroad  company  ia  lawfully  bound  to  fence. 

From  the  Montgomery  Circuit  Court 

A.  D.  Thomaa  and  E.  Y.  Brookahire  for  appellant. 

G.  W.  Paul  and  J.  E.  Hamphriea  for  appellee. 

BiOKiiiDUL,  C.  C. — The  appellee  brought  thia  notion  aninat  the 
appellant  to  recover  the  ▼alne'of  two  horaea  killed  by  uie  appalp 
lant'a  train  of  cara  on  the  line  of  its  railway. 

A  demurrer  to  the  complaint,  for  want  of  facts  auflScient,  was 
overruled.  The  defendant  answered  in  two  paragraphs :  1.  The 
Mneral  denial  2.  That  at  the  place  whera  the  horaos  entered  upon 
uie  railway  the  defendant  could  not  lawfully  fenoe  its  road,  be* 
eaose  there  waa  a  public  highway  there.  The  plaintiff  replied, 
denying  the  second  defence.  The  issues  were  tried  by  a  jury,  who 
retnrnM  a  verdict  for  the  plaintiff  for  $275 ;  they  also  returned 
with  their  verdict  interrogatories  and  answers  thereto,  which  in- 
terrogatories they  were  required  by  the  court,  on  motion  of  the 
defendant,  to  answer.  The  defendant  moved  the  court  to  require 
the  jury  to  answer  interrogatory  No.  3  more  fully.  This  motion 
the  court  overruled.  The  defendant  moved  for  a  new  trial.  This 
motion  was  overruled ;  judgment  was  rendered  on  the  verdict ;  the 
defendant  appealed,    llie  following  errors  are  assigned : 

1.  Overruling  the  demurrer  to  the  complaint. 

2.  Overruling  the  motion  for  a  new  trial. 

The  complaint  alleged  that  ^^  where  said  horses  got  upon  said 


track  of  defendant'B  raSroadi  the  said,  track  of  aaid  T^ad.muM  not 
fenced." 

The  appellant  claims  that  the  allegation  aboold  h&ve  been  that 
the  iruidi  was  ^^  not  securely  f enceo,"  and  that  some  daj  should 
hare  been  named  as  the  time  when  the  road  was  not  fenced. 

These  objections  cannot  be  sustained.  The  language  of  the 
statute,  ^^  not  securely  fenced,"  comprehends  cases  where  there  is 
no  fence,  and  if  the  complaint  was  not  sufficiently  specific  as  to 
time,  such  a  defect  is  not  reached  by  a  demurrer,  but  by  a  motion 
to  make  more  specific.   Ohio,  etc.,!Ry.  Co.t;.  Collarn,  73  Ind.  261. 

The  following  were  the  reasons  for  a  new  trial : 

1.  The  verdict  is  not  sustained  by  sufficient  evidence,  and  is 
contrary  to  the  evidence. 

2.  The  verdict  is  contrary  to  law. 

8.  Error  in  giving  each  of  the  instructions  numbered  1,  2,  3,  4, 
5,  6,  7,  8,  9,  and  10,  asked  for  by  the  plaintiff,  and  each  of  the  in- 
structions numbered  1,  2,  3,  4,  and  5,  given  by  the  court  of  its 
own  motion,  and  in  refusing  to  give  instruction  No.  11,  asked  for 
by  the  defendant. 

4.  Error  in  refusing  to  require  the  jury  to  answer  more  fully 
interrogatory  numbered  3. 

The  fourm  of  these  reasons  for  a  new  trial  is  not  discussed  in 
the  appellant's  brief,  and  is,  therefore,  regarded  as  waived. 

The  first  four  of  the  instructions,  given  at  the  request  of  the 

Slaintifi,  stated,  in  substance,  that  a  public  highway  may  be  abao- 
oned  bv  the  public  in  whole  or  in  part,  and  tnereby  may  cease  to 
be  a  hi^hwav  m  whole  or  in  part,  and  that  if,  at  the  place  where 
the  plaintiff's  horses  went  upon  the  railway,  there  had  once  been  a 
public  highway,  which  had  oeen  abandoned  by  the  public  for  over 
thirty  years,  then  it  would  stand  as  if  it  had  never  been  a  highway. 
There  was  evidence  to  which  these  instructions  were  apnlicable, 
the  chief  controversy  being  whether  there  was  a  public  highway 
where  the  horses  went  upon  the  railway.  There  was  no  eiTor  in 
these  instructions.  Jeffersonville,  etc.,  B.  B.  Co.  v.  O'Connor,  37 
Ind.  95. 

The  other  instructions,  given  at  the  request  of  the  plaintiff,  re- 
late to  the  dutv  of  the  defendant  to  fence  its  road.  They  state, 
in  subBtance,  that  the  burden  of  proof  is  on  the  plaintiff  to  si  tow 
that  the  road  was  not  fenced,  ana  on  the  defendant  to  show  that 
it  was  not  bound  to  fence  its  road  at  that  point ;  that  a  railroad 
company  is  not  liable  in  such  an  action  as  this,  if  its  road  ought  not 
to  be  fenced  at  the  point  in  question,  and  is  not  bound  to  fence  its 
road  at  highway  crossings,  nor  at  any  place  where  such  fencing 
would  interfere  with  the  rights  of  the  public,  or  the  proper  man- 
agement of  the  business  of  the  railroad ;  and  that  if  there  is  a  high- 
way running  parallel  with  the  railroad,  then,  if  the  defendant 
comd  have  so  fenced  its  road  without  such  interference,  by  putting 


664  LOUIByiLLE,  ETC.,  BY.  CO.  V.  SHANKLIN. 

the  fence  even  upon  its  own  reservation,  or  by  making  cattle-pits 
at  the  proper  places,  it  might  be  liable  in  an  action  of  this  kind  if 
it  had  no  such  fence  or  cattle-pits. 

We  find  no  error  in  any  of  the  instructions  given  by  the  court 
at  the  request  of  the  plaintiff.  Wabash  Ry.  Co.  v.  Forsliee,  77 
Ind.  158,  and  cases  there  cited.  The  appellant  in  its  brief  does 
not  point  out  any  error  in  the  instructions  given  by  the  court  of 
its  own  motion  ;  therefore  this  part  of  the  third  reason  for  a  new 
trial  must  be  regarded  as  waived. 

The  eleventh  instruction  asked  for  by  the  defendant  was  re- 
fused. It  was  as  follows,  substantially  :  If  the  defendant's  track 
and  right  of  way,  and  the  incidents  thereof,  occupied  the  whole 
of  the  public  highway,  still  the  easement  of  the  public  would  re- 
main, and  the  public  having  the  right  to  use  such  easement,  the 
defendant  could  not  lawfully  fence  its  track  so  as  to  fence  the 
public  out  from  the  right  to  use  said  easement.  There  was  no 
error  in  refusing  this  instruction,  so  far  as  it  asserted  the  rule  that 
where  the  public  have  an  easement  the  railway  company  cannot 
obstruct  sucli  easement  by  fencing  its  road.  That  had  already 
been  more  clearly  asserted  in  the  instructions  previously  given. 
Wo  find  no  error  either  in  giving  or  refusing  instructions. 

The  fii*8t  and  second  reasons  for  a  new  trial  are,  that  the  verdict 
is  not  sustained  by  the  evidence,  and  is  contrary  to  law. 

It  appeared  in  evidence  that  going  southward  from  the  town  of 
Linden  there  was  once  a  highway,  leading  from  Crawfoi-dsville  to 
Lafayette,  and  that  upwards  of  thirty  years  ago  the  defendant  was 
authorized  by  the  proper  county  commissioners  to  take  said  high- 
way for  the  site  or  its  road  for  about  two  miles  south  of  Linden, 
and  about  that  time  built  its  track  upon  the  centre  of  said  high- 
way throughout  said  two  miles,  and  has  occupied  the  same  ever 
since.  There  was  evidence  tending  to  show  that  such  occupation 
made  the  highway  impracticable,  by  reason  of  cuttings  and  filling 
and  ditches,  and  because  in  some  places  the  railroad  occupied  more 
than  the  entire  width  of  the  old  highway,  and  there  was  evidence 
that  the  public  had  abandoned  said  two  miles  of  highway  many 
years  ago,  and  had  built  another  highway  in  its  stead,  about  a  mile 
westward,  and  that  at  the  north  end  of  the  old  highway  a  fence 
had  been  put  across  it,  at  the  western  end  of  which  Mr.  White,  the 
owner  of  the  land,  had  erected  and  maintained  for  his  own 
convenience  a  private  gate,  through  which  he  was  in  the  habit 
of  passing  to  some  fields  of  his  below ;  that  some  of  the  neighbors 
whose  lands  adjoined  the  railroad  would  occasionally  travel 
along  the  railroad  on  foot  and  on  horseback  and  with  wagon^ 
through  White's  gate,  but  not  with  buggies,  owing  to  the  rough- 
ness of  the  way,  and  that  there  was  a  wagon  ti*ack  along  the  rail- 
road which  began  at  the  south  end  of  said  two  miles,  and  went  north- 
ward to  White's  gate,  crossing  the  railroad  four  times,  the  last  time 
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about  half  a  mile  soath  of  White's  gate,  and  it  was  shown  that  the 
horses  entered  upon  the  railroad  track,  on  the  west  side  of  it,  be- 
tween White's  gate  and  the  first  crossing  of  the  wagon  track  below 
the  gate,  and  there  was  evidence  tending  to  show  tuat  even  if  this 
wagon  track  were  a  public  highway  there  was  ample  room  to  fence 
between  it  and  the  railroad  all  the  way  from  Wliite's  gate  to  said 
first  crossing  of  the  wagon  track  sonth  of  the  gate,  and  that  snch 
fence,  with  a  cattle- pit  at  the  crossing,  would  furnish  complete  pro- 
tection. The  evidence,  however,  did  not  show  that  this  wagon 
track  was  a  public  highway. 

The  jury,  in  answer  to  one  of  the  interroscatories,  had  stated  that 
the  highway  had  been  abandoned  by  the  public,  and  that  a  gateway 
had  been  erected  and  used  as  aforesaid.  No  objection  was  made, 
alleging  that  this  answer  was  not  sustained  by  the  evidence.  There 
was  evidence  tending  to  sustain  the  verdict  in  every  essential  point ; 
therefore  it  cannot  be  disturbed.  Cooper  v.  Robertson,  87  Ind. 
222.  There  was  no  error  in  overruling  the  motion  for  a  new  trial* 
The  judgment  ought  to  be  affirmed. 

Per  CuBiAii. — It  is  therefore  ordered,  on  the  foregoing  opinion, 
that  the  judgment  of  the  court  below  be  and  the  same  is  nereby 
in  all  things  affirmed,  at  the  costs  of  the  appellant.  See  Louisville 
£.  fi.  Oo.  V.  Shanklin,  and  note,  infra. 


LoTJisyiLLB,  Kxw  Albany  aeo)  Ohioaoo  Bt.  Oo. 

V. 

Shanklin. 

(98  Indiana  BepcrUy  578.) 

• 
Where  the  evidence  shows  that  the  coanty  commissionerB  gave  permission 

to  a  railroad  compaDy  to  occupy  a  highway,  and  it  has  done  so  for  thirty 
years,  the  cuts  and  Alls  at  some  places  covering  the  entire  way ;  and  during 
that  time  the  public  authorities  have  ezercisea  no  supervision  over  the  way, 
and  the  public  have  not  usually  travelled  over  it,  the  jury  are  justified  ia 
finding  that  the  highway,  as  such,  has  been  abandonea,  and  that  the  com- 
pany ahonld  maintain  fences. 

An  instruction,  that  if  the  company  can  fence  its  road,  without  interfering 
with  the  rights  of  the  public  or  the  management  of  its  road,  it  is  bound  to 
do  BO,  is  not  erroneous,  as  ksainst  the  company. 

The  court  cannot  be  asked  to  cover  the  whole  case  in  a  single  instruction. 

Inatructions  should  be  considered  as  a  who4e. 

Indeflniteness  in  a  pleading  is  reached  by  a  motion,  but  not  by  a  demurrer 
for  want  of  facts. 

Fbom  the  Montgomery  Circuit  Court. 

A.  D.  Thomas  for  appellant. 

G.  W.  Paul  and  J.  £.  Humphries  for  appellee. 


^ifififin  C  J»— The  evidfoee  tends  to  show  tbe  ioUowipg  lailM 
Aboat  :tliifi|r^ft ve  yenn  «go»  a  oertoia  pablio  liighwaj  leading  £rDiB 
Owirf ordflviUe  to  La&yette  waa  graded  for  a  macadamized  road« 
In  1M9,  after  tbe  grading  had  bera  partially  or  wboUj  oompfetad, 
the  Orawiordaville  &  Lafayette  S.  IL  Co.,  npon  applieatioo 
to  the  board  of  county  oommifieionera  of  Montgomery  Coautyi 
waa  cranted  permiaaion  to  occupy  that  p<»rtiou  of  the  highway 
which  WB8  in  Montgomery  County  aa  a  ri|?nt  of  way  for  its  railroad 
track.  Soon  after,  the  railroad  waa  bout,  and  from  that  time  to 
this,  the  railroad  company,  and  its  successor,  the  appellant.  Lave 
occupied  the  highway  for  the  uses  and  purposes  of  a  railroad.  A 
portion  of  the  highway,  two  miles  and  more  in  length,  so  occupied, 
extends  from  the  town  of  Linden  to  what  is  known  as  Murpby's 
Crossing,  About  a  quarter  of  a  mile  south  of  Linden  the  nulruttd 
is  crossed  by  a  public  highway.    At  this  crossing  the  railroad  couw 

£ny,.for  at  least  twenty  years,  has  maintained  a  cattle-pit  and  wing 
dceS)  leading  from  the  track  to  fences  on  either  side  of  tlie  nui« 
road.  During  that  time  there  has  been  a  ^te  in  the  wins  fence 
on  the  west  side  of  the  track,  through  which  persons  and  teams 
micht  naas  to  and  from  the  grounds  of  the  old  highwaj  and 
railroad. 

Many  years  ago  the  adjoining  f arm^^wners  built  fenoes  on  either 
side  of  the  strips  of  land  so  oocapied  by  the  railroad,  and  have  aiupe 
maintained  them.  Some  of  these  fences  seem  to  have  been  built 
before,  and  some  subsequent  to,  the  construction  of  the  railroad. 
Whether  these  fences  have  been  maintained  generally,  upon  the 
line  of  the  old  highway,  is  not  made  certain  by  tbe  evidence.  It 
is  made  reasonably  certain,  however,  that  at  some  points  they  could 
not  be  upon  that  line.  Notwithstanding  the  occupancy  *bv  the 
railroad  company,  and  the  mte  above  mentioned,  during  all  the 
time  since  the  construction  oi  the  railroad,  people  have  occasionally 
passed  through  the  gate,  and  from  that  point  to  Murphy's  Crossing, 
oetween  the  fences  so  maintained  by  the  farmers.  Between  these 
points  there  is  and  has  been  a  beaten  way,  parallel  with,  and  par- 
tially on  either  side  of,  the  railroad.  Over  this  wav  it  is  difficult 
to  pass  with  wagons  and  other  vehicles,  and  impoesiole  in  wet  sea- 
eons.  At  some  points  the  cuts  and  fills  of  the  railroad  occupy  and 
have  occupied  the  whole  of  the  old  highwav.  At  these  points  the 
travelled  way,  above  mentioned,  of  necessity  i&  and  has  been  o^^ 
side  the  boundaries  of  tlie  old  highway,  and  hence  at  these  points 
the  fann  fences,  which  are  farther  from  the  railroad  than  tiie  trav- 
elled way,  necessarily  are,  and  have  been,  outside  the  boundaries 
of  the  old  highway. 

The  evidence  tends  very  strongly  to  show  that  at  other  points 
the  fences  are  and  have  been  outside  the  limit  of  the  old  higiiway, 
as  at  the  gate  and  for  some  distance  south  of  it.    These  fences  have 


tM&'  tiHi^^  MT^ril  mmtB.  Hhtw  b$B  been*  nothing  Uk»^  m  gwenl 
roe  '6t  thfo'Wfty  by  the  pabHe. 

It  hw  been,  mdier,  oeoosionaL  The  fannenB  living  tipctti'  die 
inqr  between  these  points  have  not  need  it  generallj  in  marketing' 
the  prodacts  of  their  farms.  There  itf  no  evidenoe  that  the  public 
anthoiities  have  ezereised  any  supervision  at  all  over  it,  by  work 
or  otherwise. 

The  order  of  the  board  of  ocmnnissioners  gave  full  antlK^tr  to 
the  railroad  company  to  occupy  the  whole  of  the  old  hi^rway,  if  it 
chose  to  do  so.  For  more  than  thirty  years  the  company  has  occu- 
pied the  highway,  at  some  points  the  fills  and  cuts  covering  the 
whole  of  it.  In  that  occupancy  the  people  and  the  authorities  have 
acquiesced,  in  no  case,  so  far  as  shown  by  the  evidenise,  diffputirig^ 
the  ri^ht  or  undertaking  to  exercise  the  supervision  or  authoriiy 
given  by  law  over  public  highways. 

Upon  the  evidence,  a  synopsis  of  which  we  have  given,  the  jury 
were  justified  in  finding  tiiat  the  highway  thus  occupied  by  the 
railroad  company  had  been  abandon^  as  a  highway,  and  that  the 
railroad  mignt  have  been  fenced.  We  cannot,  th«*efore,  reverse 
the  judginent  upon  the  weight  of  the  evidence.  Jefferson  viile,. 
ete.,  K.  B.  Co.  v.  O'Connor,  87  lud.  96. 

The  facts  of  this  case,  as  presented  in  the  reoord,  are,  in  every 
essential  particular,  the  same  as  in  the  cases  of  Louisville,  etc.^ 
By.  Co.  V.  White,  94  Ind.  257 ;  s.  c,  19  Am.  &  £ng.  R.  R.  Cas. 
Louisville,  etc..  By.  Co.  v.  Shanklin,  94  Ind.  297;  s.  c.,  mpra;, 
and  Louisville,  etc..  By.  Co.  v.  Pixley,  94  Ind.  608 ;  s.  c,  19  Am. 
A  En^.  B  B.  Cas.,  where  it  was  held  that  the  juries  were  jnstitied 
in  finding  that  the  old  highway  had  been  abandoned,  and  that  the 
company  is  bound  to  maintain  fences. 

This  case,  on  the  contrary,  is  not  the  same  as  the  cases  of  Louis- 
viHe,  etc.,  "Ry.  Co.  t^.  Francis,  68  Ind.  889,  and  Louisville,  etc^ 
By.  Co.  V.  Wysong,  68  Ind.  697,  and  the  case  of  Croy  v.  Lonis- 
vUle,  etc.,  By.  Co.,  97  Ind.  126,— s.  c,  19  Am.  &  Eng.  R.  B.  Cas.,— 
in  which  cases  it  was  held  that  the  evidence  fail^  to  show  an 
abandonment  of  the  old  highway. 

It  is  said  in  argument  that  those  cases  involved  the  locality  in- 
volved here.  Conceding  this,  a  fact  we  cannot  determine  from 
reading  those  cases,  the  evidence  is  not  the  same.  It  is  our  dnty^ 
of  course,  to  rule  upon  each  case  as  it  comes  before  us.  Tiiese 
mlings  do  not  involve  a  contradiction,  for  the  reason  that  eadi 
case  was  correctly  ruled  upon  the  facts  in  the  record. 

Appellee's  horse  entered  through  the  gate,  which,  mnch  of  the 
time,  has  been  left  open,  and  having  passed  down  the  track  for 
about  a  quarter  of  a  mile,  was  there  killed  by  one  of  appellant's 
trains. 

It  is  argued  that  the  second  and  eighth  instructions  were  erro- 
neous, io  that  they  related  to  the  law  and  rales  to  govern  the  jury 
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in  determining  as  to  whether  or  not  there  had  been  an  abandon- 
ment of  the  highway,  there  being  no  evidence  to  ehow  snch  an 
abandonment.  In  holding  that  there  is  evidence  tending  to  show 
ench  abandonment,  we  have  disposed  of  this  argument  See 
Lonisville,  etc.,  Rv.  Co.  v.  Sbanklin,  stwra. 

In  the  third  and  fourth  instructions  tibe  court  charged  the  jnry 
that  if  the  company  could  fence  its  road  without  interfering  witn 
tlie  rights  of  the  public  or  the  management  of  its  road,  it  was 
bound  to  do  so. 

Tlie  objection  urged  against  these  instructions  is,  that  they  in- 
volve an  implication  that  the  company  might  fence  in  a  public 
highway.     This  is  not  well  taken. 

In  other  instructions,  the  question  as  to  whether  or  not  there 
was  a  public  highway  where  the  horee  entered  npon  the  gronnds 
and  track  and  was  injured,  was  left  to  the  jnry  to  oecide ;  and  in  an 
instruction  asked  by  appellant,  and  ^ven  by  the  court,  the  jnry  were 
•charged  that  if  there  was  such  highway,  the  company  was  not 
bound  to  fence. 

The  sixth  instruction  given  by  the  court  is  a  general  instmction 
that  railroad  companies  are  liable  for  the  killing  of  animals  if  they 
enter  upon  the  ti-ack  and  ai*e  killed  at  a  point  where  the  company 
might,  but  have  neglected  to  fence. 

ft  is  contended  by  appellant's  counsel  that  this  instmction 
Ignored  the  defence  that  there  was  a  public  highway,  at  the  point 
where  appellee's  horse  entered  and  was  killed.  This  instruction 
does  not  cover  the  whole  case,  as  no  one  instruction  could  well  do. 
It  must  be  considered  with  the  other  instructions,  in  which  the 
jury  were  very  fully  and  fairly  instructed  upon  every  branch  of 
the  case. 

Appellant  submitted  thirteen  instructions,  all  of  which  were 
given,  except  one.  A  large  number  of  these  were  very  favorable 
to  appellants. 

It  is  argued  that  the  complaint  is  not  good,  because  it  is  not 
made  certain  by  the  averments  at  what  time  the  road  was  not 
fenced,  and  that  hence  the  demurrer  for  want  of  facts  should  have 
been  sustained.  In  the  fii-st  place,  such  a  defect  would  not  be 
reached  by  the  demurrer.  Louisville,  etc.,  Ry.  Co.  v.  Shanklin, 
dupra.  In  the  second  place,  the  complaint  is  sufficiently  certain. 
It  is  averred  that  on  the  10th  day  of  August,  1882,  the  horse  went 
upon  the  track  and  was  killed,  and  that  at  the  place  where  it  &;ot 
upon  the  track  and  was  killed,  the  road  was  not  fenced.  .  This 
clearly  fixes  the  lack  of  a  fence  at  the  time  of  the  entry. 

Judgment  affirmed,  with  costs. 

Fencingr  at  Points  Used  by  Pubtlc— Although  it  is  trae  as  a  general 
principle  that  a  railroad  company  is  not  bound  to  fence  its  track  at  a  point 
where  the  adjoining  land  is  generally  used  by  the  public,  this  principle  will 
not  apply  where  there  has  b^a  an  abandonment  of 'the  public  use.    White- 
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irater  Yalley  R.  Ck>.  «.  Quick,  80  Ind.  884;  Toledo,  etc.,  R.  Co. «  Gary,  87 
Ihd.  173;  Toledo,  etc.,  R.  Go.  v.  Howell,  88  Ind.  447;  Jeffereonville,  etc., 
R.  Co.  «.  0*ConDor,  87  Ind.  90.  Bat  see  Indiana,  etc.,  R.  Co.  f>,  Gapen,  10 
Ind.  392;  Meyer  «.  North  Missouri  R  Co.,  85  Mo.  353;  Elliott  v,  Hannibal, 
etc.,  R  Co.,  66  Mo.  688. 

Highways  Running  Paraitel  with  Railroad  Traclc. — ^A  railroad  company  is 
bound  to  fence  its  road  at  a  point  where  it  runs  alongside  of  and  parallel  to  a 
rulroad  track.  Indianapolis,  etc.,  R.  Co.  v.  Guard,  ^  Ind.  222 ;  Indianapolis, 
«tc.,  R  Co.  V.  McKinney,  24  Ind.  288;  Jeffersonyille,  etc.,  R.  Co.  o.  Sweeney, 
89  Ind.  480;  Andrd  v.  Chicago,  etc.,  R  Co.,  80  Iowa,  107;  Hannibal  &  St. 
Jo  R  Co.  •.  Rozzelle,  79  Mo.  849;  s.  c,  irifra;  Louisville,  N.  A.  &  C.  R 
Go.  «•  flhankliiii  94  Ind.  397;  s.  c,  irifra. 


Gbeelt 

V. 

St.  Paul,  M.  and  M.  Et.  Co. 

(Advance  Oct$e^  Minnesota.    January  31,  1885.) 

G6n.  St.  of  Minnesota,  1878,  c.  84,  %  64,  requiring  railroad  companies  to 
fence  their  roads  and  to  build  cattle-guards  at  wagon  crossings,  applies  as 
well  to  the  limits  of  incorporated  cities  and  villages  as  to  the  country. 

This  statute  i^  to  be  construed  as  allowing  an  exception  where  the  com- 
pany has  no  legal  right  to  do  the  act,  as  where  it ,  would  obstruct  public 
streeta  or  other  public  ff rounds.  There  is  also  an  implied  exception  as  to 
places  required  to  be  leu  open  by  public  necessity  or  convenience,  such  as 
station  or  depot  grounds  used  for  the  exit  or  entrance  of  passengers,  or  the 
receipt  and  delivery  of  freight.  But  this  public  convenience  is  the  limit  of 
the  exception. 

Mere  diflSculty  or  inconvenience  to  the  company  creates  no  exception,  and 
wHi  not  relieve  it  from  complying  with  the  law. 

Appeal  from  an  order  of  the  district  court,  Kamsey  County. 
Win.  Louis  Kelly  for  respondent  Thomas  Greely. 
R.  B.  Galosha  and  J.  Kling  for  appellant  St.  ]ranl,  M.  &  IL 
By.  Co. 

MrroHSLL,  J. — The  statute  reads :  ^^  All  railroad  companies  in 
this  State  shall  build,  or  cause  to  be  built,  good  and  snflScient  cattle- 
gnards  at  all  wagon  crossing,  and  good  and  substantial  fences  on 
each  side  of  such  road.  All  railroad  companies  shall  be  liable  for 
domestic  animals  killed  or  injured  by  the  negligence  of  such  com- 
panies, and  a  failure  to  build  and  maintain  cattle-guards  and  fences 
as  above  provided  shall  be  deemed  an  act  of  negligence  on  the  part 
of  such  companies."    Gen.  St.  1878,  c.  34,  §§  54,  56. 

The  first  contention  of  defendant  is  that  this  statute  has  no 
application  within  the  limits  of  an  incorporated  city  or  village. 
There  is  certainly  no  such  exception  to  be  found  in  the  statute, 
and,   if  we  consider  the  evil  ana  danger  against  which  the  legisla 
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of  the  act  shoala  not  apply  within  cities  and  TiUageaae  well  asm 
the  ocMintry.    It  i»  not  for  the  court  to  nullify  by  conatnierion.the 

Elain  and  explicit  reanirementa  of  the  statnte.  Cleveland  &  P.  R. 
lo.  ff.  McCk>nnell,  26  Ohio  St.  67 ;  Brace  t;.  New  York  Gent  K 
Co.,  27  N.  T.  269 ;  Bradley  v.  Buffalo,  N.  T.  &  E.  R.  Co.,  34  K. 
Y.  427 ;  Tracy  v.  Troy  &B.  R  Ca,  88  N.  T.  437;  Flint,  eta,  Ry. 
Co.  V.  Lull,  28  Mich.  610.  We  find  no  authority  to  the  ooatiai^, 
except  in  tlioae  States-  where  incorporated  lowneand  villagea  ane,  m 
terms,  excepted  by  the  statnte.  These,  of  coirrae,  are  not  in  point 
Tlie  second  assignment  of  error  is  the  ref nsal  of  the  court,  on 
the  trial,  to  allow  defendant  to  prove  by  its  road-master  ^^  that  there 
would  have  been  diflScnIty  in  fencing  and  pntting  in  cattle-gaards 
there,"  and  ^^  that  the  point  at  which  the  horse  wandered  npon  the 
track  was  within  the  yard  limits  of  the  defendant's  road,  and  at 
that  point  it  would  have  been  impracticable  to  erect  cattle-guarda." 
This  offer,  as  we  construe  it,  does  not  contemplate  any  attempt  to 
prove  that  the  defendant  had  not  the  legal  right  to  fence  this  part 
of  its  road,  or  to  pat  in  cattle-gnards  at  Siis  street  crossing,  or  that 
this  "  yard  "  was  a  public  place  used,  or  required  to  be  used,  by  the 
public  in  transacting  business  with  the  company,  or  tiiat  any  pabUe 
convenience  or  necessity  required  that  it  should  be  left  open.  With 
the  offer  in  this  form,  it  is  to  be  assumed  that  the  difficulty  and 
impracticabilitv  proposed  to  be  proved  have  reference  solely  to  the 
convenience  ot  tne  company.  J^nt  inconvenience  to  the  companv 
will  not  relieve  it  from  obeying  the  law.  Bradley  v.  Buffalo,  N. 
T.  A  E.  B.  Co.,  supra.  Of  course,  this  statnte  must  be  construed 
in  the  light  of  other  provisions  of  law  against  obstmcting  streets, 
highways,  and  public  grounds.  Hence  a  statnte  li|De  this,  which, 
in  general  terms,  imposes  this  duty  on  a  railroad  company,  ift 
always  construed  as  allowin^an  exception  where  the  company  has 
no  le^l  riffht  to  do  the  act.  It  does  not  require  them,  for  example, 
to  build  a  fence  in  a  public  street  or  other  public  grounds. 

There  is  another  exception  implied  as  to  places  required  to  be 
left  open  by  the  public  necessity  or  convenience,  such  as  grounds 
about  stations  which  are  nsed  for  entrance  or  exit  of  passengerB,  or 
tlie  receipt  and  delivery  of  freifi^ht;  but  this  public  convenience  is 
the  limit  of  the  exception,  'this  is  as  far  as  evmi  the  cases  from 
Iowa  and  Indiana  relied  on  by  defendant  go,  when  carefnllv  ex- 
amined. In  Davis  v.  Burlington  &  M.  B.  R.  Co.,  26  Iowa,  6l9,  in 
which  the  court  held  that  the  company  was  not  bound  to  fence  its 
^^  depot  grounds,"  they  place  their  decision  npon  the  ground  that 
these  were  required  and  nsed  for  loading  and  unloading  freight, 
and  all  the  purposes  incident  to  a  station,  and  hence  that  public 
convenience  required  that  they  be  left  open.  They  expressly  say 
that  mere  inconvenience  to  the  company  nae  little  if  any  weight; 
that  they  look  rather  to  the  public  convwience  and  pubhc  interest 
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"Hfat  they  did  not  intend  to  extend  the  exception  beyond  this  is 
evident  from  a  subsequent  decision,  in  which  thej  lield  that  the 
space  used  for  switches  or  side  tracks  adjacent  to  the  station  was 
not  necessarily  within  the  exception.  Comstock  v.  Des  Moines  Y. 
R  Co.,  32  Iowa,  876.  See,  also,  Latty  v.  Burlington,  0.  R.  &  M- 
Ey.  Co.,  38  Iowa,  250.  It  may  also  be  suggested  that  the  court 
laid  special  emphasis  on  the  peculiar  phraseology  of  the  Iowa 
statute. 

In  Indiana,  the  court  seems  to  hare  viewed  some  provisions  of 
their  statute  as  penal,  and  hence  was  inclined  to  construe  it  some- 
what strictly.  Yet  in  Indianapolis  &  C.  R.  Co.  v.  Parker,  29 
Ind.  471,  the  court  say  ^^  that  wiiile  the  statute  has  no  application 
to  points  where  it  would  be  illegal  or  improper  that  roads  should 
be  fenced,  such  as  the  crossings  of  streets  or  alleys  in  a  city  or 
town,  or  at  mills,  etc.,  where  public  convenience  requires  the  way 
to  be  left  open,  yet  that  this  is  the  limit  of  the  exception.'' 

This  was  followed  in  Jeffersonville,  etc.,  R.  Co.  v.  Parkhurst,  84 
Ind.  501,  and  is  approved  in  Flint,  etc.,  R.  Co.  v.  Lull,  aiepra.  See^ 
also,  Wabash  Ry.  Co.  v.  Forshee,  77  Ind.  158,  and  Robertson  v^ 
Atlantic  &  P.  R.  Co.,  64  Mo.  412. 

In  Pierce  on  Railroads,  420,  421,  the  rule  is  stated  thus :  ^^  A. 
statute  which,  in  general  terms,  imposes  the  duty  on  a  railroad  com- 
pany to  fence  its  road,  is  construed  as  allowing  exceptions  required 
Dy  public  necessity  or  convenience,  and  hence  that  it  is  not  required 
its  road  across  a  highway,  or  to  inclose  grounds  about  its  stations 
to  fence  for  freight  and  passengers,  which  are  required  to  be  kept 
open  for  public  convenience." 

Thompson,  in  his  work  on  Negligence,  vol.  1,  p.  621,  concludes 
that  the  proper  test,  as«  deduced  irom  the  American  cases,  of 
whether  a  place  oudit  to  be  fenced,  seems  to  be  the  fact  of  its 
being  in  law  a  pnolic  place,  joined  with  the  fact  of  its  practical 
use  by  the  public. 

The  evidence  offered  by  defendant  did  not  tend  to  bring  the  case 
within  either  of  the  implied  exceptions  to  the  statute.  It  neither 
tended  to  prove  that  it  had  no  legal  right  to  construct  fences  and 
eattle-guards  at  this  place,  nor  that  public  necessity  or  convenience^ 
in  transacting  business  with  the  roaa,  required  that  the  place  should 
be  kept  open  and  unobstracted.  As  already  suggested,  the  fact 
that  It  wo.uld  be  inconvenient  for  the  company  to  fence,  of  itself 
creates  no  exception,  and  will  not  relieve  it  from  complying  with 
the  law.  If  the  statute  is  too  strict  or  onerous,  the  remedy  is  with 
the  legislature.  Our  conclusion,  therefore,  is  that  there  was  no 
error  m  excluding  the  evidence  offered.    Order  affirmed. 

Fenost  and  Cattle-guards  In  Towns  and  VHIactt-— In  those  casts  whera 
i0i»e0B  and  cattla-ffuards  can  be  con8tructe4  in  the  strests  of  a  town  or  vil« 
lage  without  intenering  with  ordinary  traffic,  the  company  is  bound  to  con- 
struct them.     Madison,  etc.,  R.  Ck>.«.  Sane,  11  Ind.  875;  Jeflenonville,  etc., 

19  A.  ^^  £.  R.  Cas.— 86 
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R.  Co.c.  Parkhurat,  84  Ind.  501 ;  Toledo,  etc.,  R.  Co.  v.  Howell,  88  Ind.  447; 
Toledo,  etc.,  R.  Co.t».  Owen,  48  Ind.  405;  Brace  v.  New  York,  etc.,  R.  Co., 
Vr  N.  Y.  269;  Bradley  v.  Buffalo,  N.  Y.  &  E.  R,  Co.,  84  N.  Y.  427 ;  Tracy  «. 
Troy  &s  B.  R.  Co.,  88  N.  Y.  487;  Flint  &  P.  M.  R  Co.  «.  Lull,  25  Mich.  510; 
ClevelaDd  &  P.  R.  Co.  v.  McConnell,  26  Ohio  8t.  57;  iDdianapolis,  Peru& 
C.R.  Co.  «.  Lindley,  75  Ind.  426;  s.  c,  11  Am.  &  Eng.  R.  R.  Gas.  495. 
And  see  Hays  o.  Michigan  Central  R.  Co.,  15  Am.  A  Eng.  R.  R  Gas.  894. 
But  where  the  construction  of  fences  and  cattle-guards  in  a  town  or  city  will 
interfere  with  or  impede  the  free  use  of  the  streets  by  the  public,  the  rail- 
road company  is  not  bound  to  erect  them.  Halloran  v.  New  York,  etc,  R 
Co.,  2  £.  D.  Smith,  257 ;  Vanderker  v.  Rensselaer,  etc.,  R.  Co.,  18  B^rb.  890; 
Parker  v,  Rensselaer,  etc.,  R.  Co.,  16  Barb.  315;  Crawford  ft.  New  York  Cen- 
tral R  Co.,  18  Hun  (N.  Y.),  108;  Peoria,  P.  &  G.  R  Co.  v.  Barton,  80  lU. 
72;  Towns  «.  Cheshire  R  Co.,  21  N.  H.  868. 
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V. 

Hals. 

(98  Indiana  BeporU,  79.) 

Where  it  is  in  question  whether  a  railroad  could  properly  be  fenced  at  a 
certain  place,  it  is  not  competent  to  take  the  opinion  of  witnesses  upon  the 
question,  but  the  jury  must  be  left  to  decide  that  question  upon  the  facts 
proved. 

From  the  Marion  Circnit  Conrt 
C.  W.  Fairbanks  for  appellant. 
T.  S.  Adams  for  appellee. 

Hammond,  J. — Complaint  in  two  paragraphs  by  the  appellee 
against  the  appellant  to  recover  damages  for  killing  aopellee's 
horse.  The  first  paragraph  of  the  complaint  charged  umt  the 
railroad,  at  the  place  at  which  the  horse  entered,  was  not  secmrelj 
fenced  in.  The  second  paragraph  was  based  npon  the  alleged  neg- 
ligence of  the  appellant's  employees. 

The  venue  was  changed,  on  the  appellant's  application,  from  the 
Hendricks  Circnit  Court,  where  the  action  was  commenced,  to  the 
court  below.  Upon  issues  joined,  there  was  a  trial  by  the  court, 
resulting  in  a  finding  and  judgment  for  the  appellee,  over  the  ap- 
pellant's motion  for  a  new  trial  and  exceptions.  The  overmlina; 
of  the  appellant's  motion  for  a  new  trial  is  the  only  error  properly 
assis^ned  m  this  conrt. 

The  evidence  tended  to  show  that  the  animal  was  killed  by  a 
freight  train  on  the  appellant's  railroad,  in  Eaintown.  The  prin- 
cipal contention  was  whether  the  railroad  could  properly  have  oeen 
fenced  at  the  place  at  which  the  horse  entered  upon  the  track  and 
was  killed. 
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A  witness  for  the  appellee,  testifyiii^  as  to  the  place  in  qnestion, 
-was  asked  by  the  appellee's  connsel  this  question : 

^  I  will  ask  yon  it  there  was  a  fence  on  the  north  side  of  the 
laibroad  right  of  way,  would  it  interfere  with  the  rights  of  the  com- 
pany in  any  way  ?"    The  witness  answered,  "  No,  sir." 

Another  witness  was  asked  by  the  appellee's  counsel  this  ques* 
Hon: 

"  If  there  had  been  a  fence  there,  would  it  have  interfered  with 
the  rights  of  the  company  in  any  way  ?"  » 

The  witness  replied :  "  No,  sir,  it  would  not  interfere  with  any- 
thing ;  for  even  if  it  was  going  to  be  used  for  anything,  there  is 
no  time  in  the  season  a  person  could  go  over  it." 

The  appellee's  counsel  asked  another  witness  the  following 
question ; 

"  I  will  ask  you,  in  your  opinion,  would  a  fence  between  this  va- 
cant lot  and  the  railroad  right  of  way,  extending  froth  the  lot  on 
the  west  to  the  lots  on  the  east,  interfere  with  the  rights  of  the 
<5ompany  ?" 

Tne  question  was  answered :  ^^  It  would  be  no  disadvantage  to 
the  railroad  company  or  to  the  public." 
Another  witness  was  asked  by  the  appellee's  attorney : 
"  Could  it  (the  railroad)  have  been  fenced  there  without  any  in- 
<3onvenience  to  the  railroad  company  ?" 
The  answer  was :  "  Yes,  sir." 

The  contexts  show  that  the  foregoing  questions  and  answers  had 
reference  to  the  place  on  the  appeflant^  railroad  where  the  injuir 
•complained  of  occurred.  To  each  of  the  above  questions,  before  it 
was  answered,  the  appellant  made  proper  objections,  but  these  were 
overmled,  exceptions  to  the  rulings  were  taken,  and  each  of  the 
witnesses  answered  as  stated. 

The  general  rule  is  that  a  witness  must  not  give  his  opinion,  but 
must  testify  as  to  facts.  To  this  rule  there  are  some  exceptions* 
The  opinion  of  an  expert  in  any  art,  science,  trade,  profession  or 
mystery,  may  be  given  where  it  is  proper  for  the  decision  of  a 
question  relating  to  the  issues  in  a  case.  There  are  many  cases  in 
which  opinions  of  witnesses,  who  are  not  experts,  ma^  be  taken. 
It  is  difficult,  if  not  impossible,  to  lay  down  a  rule  applicable  to  all 
cases,  to  say  when  and  under  what  circumstances  the  opinion  of  a 
witness  may  or  may  not  be  competent.  In  Concord  Kailroad  v. 
Greely,  23  N.  H.  237,  the  court  said :  "  Upon  subjects  of  general 
knowledge,  which  are  understood  b^  men  m  general,  and  wnich  a 
farj  are  presumed  to  be  familiar  with,  witnesses  must  testify  as  to 
facts  alone  and  the  jury  must  form  their  opinions.  In  such  cases 
the  testimony  of  witnesses,  as  experts  merely,  is  not  admissible." 
In  Commonwealth  v.  Sturtivant,  117  Mass.  122  (19  Am.  Bep. 
401),  it  was  said  :  ^^  The  exception  to  the  general  rule  that  witnesses 
cannot  give  opinions,  is  not  confined  to  the  evidence  of  experts 
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testifyuig  on  Babjects  recjniring  special  knowledge,  ddll  or  learn- 
ing ;  ont  indndes  the  evidence  of  common  observers,  testifying  to 
the  results  of  their  observation  made  at  the  time  in  r^ard  to  com- 
mon appearances  or  facts,  and  a  condition  of  things  which  cannot 
be  reproduced  and  made  palpable  to  a  jury.  Such  evidence  has 
been  said  to  be  competent  from  necessity,  on  the  same  ground  as 
the  testimony  of  experts,  as  the  only  method  of  proving  certain 
facts  essential  to  the  proper  administration  of  justice.  !Nor  is  it  a 
mere  opinion  which  is  thus  given  by  a  witness,  but  a  conclusion 
of  fact  to  which  his  judgment,  observation,  and  common  knowl- 
edge has  led  him  in  regard  to  a  subject-matter  which  requires  no 
special  learning  or  experiment,  but  which  is  within  the  knowledge 
of  men  in  general."  Again,  in  the  same  case,  upon  this  subject  it 
was  also  said :  ^'  The  competency  of  this  evidence  rests  upon  two 
necessary  conditions :  First,  that  the  subject-matter  to  wnich  the 
testimony  relates  cannot  be  reproduced  or  described  to  the  jury 
precisely  as  it  appeared  to  the  witness  at  the  time ;  and  second, 
that  the  facts  upon  which  the  witness  is  called  to  express  his  opin- 
ion, are  such  as  men  in  general  are  capable  of  comprehending  and 
nnderstanding." 

The  opinions  of  experts  may  be  taken  in  matters  of  art,  science,, 
etc.,  because,  even  though  they  be  able  to  give  the  facte,  special . 
knowledge  is  required  to  draw  correct  conclusions  therefromL  One 
skilled  in  mediotl  science  might,  without  the  expression  of  an 
opinion,  state  facts  that  would  enable  others  of  like  skill  to  under- 
stand the  character  of  a  particular  malady.  But  as  men  in  general 
could  not  from  such  facts  form  a  correct  judgment,  the  court 
would,  in  a  proper  case,  take  the  opinion  of  the  medical  witnesa 
as  to  the  nature  of  the  disease.  There  are  also  cases  where  non- 
experts may  give  their  opinion  in  evidence.  But  this  is  allowable 
only  where  it  is  impracticable  for  the  witness  to  reproduce  to  tiie 
jury  the  facts  upon  which  his  opinion  is  based.  Thus  a  witnesa 
may  give  his  opinion  as  to  the  identity  of  property.  Except  in 
rare  cases  one  cannot  describe  property  with  such  particularity  aa 
will  enable  the  jury  to  conclude  that  it  was  the  property  in  contro- 
versy. The  points  of  description  would  apply  to  so  many  other 
things  like  that  in  dispute  that  the  mind  would  be  left  in  unoeiv 
tainty  as  to  the  identity,  even  if  there  was  no  conflict  in  the  state- 
ment of  witnesses. 

We  think  it  ma^  be  stated,  generally,  that  the  opinion  of  a  wit- 
ness is  not  admissible  in  eyidence  where  the  facts  upon  which  it  is 
founded  can  be  stated  to,  and  intelligently  comprenended  by  the 
court  or  jury  trying  the  case,  and  where,  from  such  facta,  men  in 
general  are  capable  of  drawing  reasonably  correct  conclusions. 

The  law  requiring  railroad  companies  to  fence  their  roads  se- 
curely and  making  them  liable,  without  reference  to  negligence, 
for  animals  killed  by  their  locomotives  and  cars  at  places  where 
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fiuch  fences  have  not  been  made,  does  not  apply  to  points  on  their 
road  where  the  fencing  of  the  same  would  materially  interfere  with 
the  rights  of  the  pubnc  or  of  the  railroad  companies.  For  obvi- 
ous reasons,  a  railroad  company  may  not  fence  across  a  public 
highway,  nor  is  it  required  to  do  so  at  places  where  it  would  inter- 
fere with  receiving  and  discharging  passengers  or  freight.  It  may 
be  said  in  general  that  it  requires  no  special  knowledge  to  know 
whether  a  given  point  on  a  railroad  should  or  should  not  be  fenced. 
Men  nsnaJly,  from  a  knowledge  of  the  facts  upon  this  point,  can 
draw  correct  conclusions,  and  witnesses  acquainted  with  the  facts 
pertaining  to  the  location,  can  present  the  same  in  evidence  to  the 
court  and  jurv.  The  opinion  of  a  witness  in  such  a  case  is  not 
necessary,  ana  should  not,  therefore,  be  given.  Toledo,  etc.,  Ky. 
Co.  V.  Smith,  25  Ind.  288;  Mitchell  v.  Allison,  29  Ind.  43; 
Jones  i;.  State,  71  Ind.  66;  City  of  Logansport  v.  McMillen,  49 
Ind.  493;  Baltimore,  etc.,  Ry.  Co.  v,  Jonnson,  59  Ind.  247; 
Noah  V.  Angle,  63  Ind.  425 ;  Bennett  v.  Meehan,  83  Ind.  566 ; 
Walton  V.  State,  88  Ind.  9.  We  do  not  say  that  there  may  not  be 
€8866  in  which  expert  evidence  upon  the  question  of  fencing  may 
sot  be  admissible,  but  the  present  is  not  such  a  case. 

We  think  that  there  was  error  in  pennitting  witnesses  to  give 
their  opinion  as  to  whether  the  place  in  controversy  on  the  appel- 
lant's railroad  could  properly  have  been  fenced.  It  is  true  the 
witneflsee  testified  as  to  the  facts,  but  as  their  opinions  were  erro- 
neoimly  received,  and  may,  to  some  extent,  have  influenced  the 
finding  of  the  court,  we  are  unable  to  say  that  the  error  was  horm- 

Judgment  reversed  at  the  appellee's  costs,  with  instructions  to 
tibe  court  below  to  sustain  tixe  appellant's  motion  for  a  new  tiial, 
itnd  for  further  proceedings. 
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V. 

Willis  et  al. 

(98  Indiana  BeporU^  507.) 

A  ndlroad  company  Ib  not  required  by  the  statute,  to  fence  its  road  at 
places  where  such  fence  interferes  with  its  own  rights  in  operating  its  road 
or  transacting  its  business,  nor  where  the  rishts  of  the  public  in  travelling^  or 
dohiff  business  with  the  company  are  interbred  with,  or  where  such  fencing 
would  imperil  the  lives  of  its  employees,  and  no  recovery  can  be  had  under 
the  statute  for  stock  killed  by  its  locomotives  or  can  at  such  places  on  the 
line  of  its  road. 

Fbok  the  Sullivan  Circuit  Court. 

A.  Iglebart,  J.  £.  Iglehart  and  E.  Taylor  for  appellant. 
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J.  B.  Patton,  J.  T.  Hays,  J.  T.  Beasley  and  H.  J.  Hays  for 
appellees. 

Hammond,  J. — This  was  an  action  by  the  appellees  against  th& 
appellant  to  recover  damages  for  killing  a  mule  by  the  appellant's 
locomotive  and  cars,  between  the  switch  at  Carlisle  station  and  a 
bridge  in  Sullivan  County,  where  the  raihroad  was  not  secnrely 
fenced. 

The  appellant  answered  by  a  general  denial,  and  also  by  a  special 
paragraph,  alleging  that  the  injury  complained  of  occurred  near 
the  town  of  Carlisle,  at  or  near  a  point  on  the  railroad  track  where 
it  connects  with  a  switch,  used  by  the  appellant  for  switching  cars- 
and  trains  of  cars  from  and  to  the  main  track  of  the  railroad ;  tliat  it 
would  be  inconvenient  and  impracticable  to  fence  the  railroad  at 
said  place,  or  to  build  cattle-guards  there,  for  the  reason  that  if 
such  fence  or  cattle-guards  were  there,  they  would  interfere  with 
the  free  use  and  enjoyment  of  said  railroad,  and  switching  privi- 
leges therewith  connected,  by  the  appellant,  its  servants,  employees 
and  the  public  dealing  with  it,  and  tliat  the  same  would  greatly 
endanger  the  lives  of  said  employees  operating  trains  of  care  on 
said  road,  and  in  switching  the  same  from  said  main  ti*ack  to  and 
from  said  switch. 

The  appellees  replied  in  denial  of  the  special  para^ph  of  the* 
answer.  There  was  a  trial  by  jury ;  verdict  for  appellees ;  motion 
for  a  new  trial  overruled,  and  exceptions ;  and  judgment  on  the 
verdict. 

The  evidence  in  the  case  establishes  the  following  facts:  At  and 
north  of  the  town  of  Carlisle,  the  appellant's  railroad  rans  north 
and  south.  There  are  at  that  station  two  side  tracks,  one  on  either 
side  of  the  main  track,  each  connecting  with  the  main  track  at  a 
switch  target  north  of  the  depot.  The  depot  is  situated  between 
the  main  track  and  the  west  side  track.  West  of,  and  near  the 
west  side  track,  between  the  depot  and  the  north  switch  tar;^ 
150  feet  south  of  said  target,  there  is  a  steam  fiouring-mill,  wliich 
receives  and  ships  grain  and  flour  on  the  appellant's  cars.  There 
is  a  wagon  road  from  the  mill  to  the  side  track,  which  is  used  by 
teams  in  loading  and  unloading  at  the  mill  and  on  and  off  cars 
standing  on  the  side  track.  Each  of  the  side  tracks  is  used  by  the^ 
appellant  in  transacting  its  regular  business,  and  by  the  public  in 
loading  and  unloading  freight.  Seven  hundred  and  fifty  feet  north 
of  the  switch  target  referred  to  there  is  a  public  highway  running 
nearly  east  and  west,  and  passing  under  a  bridge  crossed  by  the 
railroad  at  that  point.  The  railroad  embankment  next  to  and 
south  of  the  bridge  is  from  fifteen  to  eighteen  feet  high,  and 
gradually  lowers  to  eight  feet  in  height  at  the  switch.  The  sides- 
of  the  embankment  are  steep,  but  for  a  short  distance  near  the 
switch  a  man  can  walk  along  the  side  thereof.     The  company's- 
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right  of  way  is  eighty  feet  wide,  forty  feet  on  either  side  of  the 
centre  of  the  railroad  track.  Approaching  the  switch  from  the 
north  the  road  is  on  a  steep  np-grade,  which  continues  south  of  the 
switch.  An  average  freight  train  on  the  appellant's  road  extends 
from  the  switch  across  the  bridge  over  the  highway,  and  some  dis* 
tance  north  of  it. 

The  appellees'  mule  escaped  from  their  field  east  of  the  railroad 
and  north  of  the  highway,  and  from  said  highway  entered  the 
appellant's  right  of  way  and  went  south.  It  entered  upon  the 
railroad  track  about  150  feet  north  of  the  switch,  and  thence  went 
north  on  the  t(ack  to  a  point  n6ar  the  south  end  of  the  bridge, 
where  it  was  Killed  by  the  locomotive  of  a  freight  train  at  11 
o'clock  at  night,  when  it  was  very  dark. 

The  evidence  shows  beyond  question  that  the  railroad  could  not 
be  fenced  along  the  side  ti*acks  without  materially  interfering  with 
the  business  of  the  company,  and  also  with  the  convenience  of  the 
public  in  transacting  business  with  the  railroad.  But  the  only  ques- 
tion in  the  case  is  whether  the  road  could  properly  have  been  fenced 
between  the  switch  and  the  bridge.  To  have  securely  fenced  it  at 
that  place,  it  would  have  required  a  cattle-guard  near  the  south  end 
of  the  bridge  and  another  at  or  near  the  switch.  The  evidence,  we 
think,  shows  without  conflict  that  a  cattle-guard  near  the  switch 
would  greatly  have  endangered  the  lives  of  the  appellant's  employees 
in  operating  its  trains.  The  up-grade  approaching  the  switcn  from 
the  north  made  it  necessary  to  keep  the  train  in  motion,  so  that  the 
brakeman  who  threw  the  switch  had  to  get  ojS  the  train  a  consider- 
able distance  from  the  switch  before  reaching  it.  The  danger  to  the 
person  thus  going  in  advance  of  the  train  arising  from  a  cattle-pit 
and  cattle-guard  to  be  passed  over  in  the  night,  or  in  ice  and  snow, 
can  readily  be  seen. 

The  facts  about  which  there  was  no  dispute  show,  we  think,  that 
cattle-guards  between  the  switch  and  the  bridge  would  be  hazardous 
to  the  safety  of  the  railroad  employees  in  switching  cars  and  trains. 
Under  the  circumstances,  the  railroad  was,  in  our  opinion,  excused 
from  fencing  at  the  place  in  question.  It  is  well-settled  law  that  a 
railroad  company  is  not  required  to  fence  its  road  where  such  fence 
interferes  with  its  own  rights  in  operating  its  road  or  transacting 
its  business,  nor  where  the  rights  of  the  public  in  travelling  or 
doing  business  with  the  company  are  interfered  with.  Indianapolis, 
etc.,  B.  R.  Co.  V.  Oestel,  20  fnd.  231 ;  JefEersonville,  etc.,  R.  R. 
Co.  V.  Beatty,  36  Ind.  15 ;  Indianapolis,  etc.,  R.  R.  Co.  v.  Christy, 
43  Ind.  143;  Ohio,  etc.,  Ry.  Co.  v.  Rowland,  50  Ind.  349; 
Indianapolis,  etc.,  Ry.  Co.  v.  Crandall,  58  Ind.  365 ;  Cincinnati, 
etc.,  R.  R.  Co.  V.  Wood,  82  Ind.  593 ;  Pittsburgh,  etc.,  Ry.  Co. 
V.  Bowver,  45  Ind.  496 ;  Indianapolis,  etc.,  R.  R.  Co.  v.  Kinney, 
8  Ind.  402. 

If  a  railroad  company  is  not  required  to  fence  its  road  where  the 
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rights  of  the  company  in  running  its  trains  or  transacting  its  busi- 
ness are  thereby  infringed,  there  is  greater  reason  for  holding 
that  it  should  not  be  required  to  fence  its  road  where  the  lives 
and  limbs  of  its  employees  would  be  thereby  endangered. 

It  is  suggested  bv  the  learned  counsel  for  the  appellees  that  the 
grade  of  tlie  appellant's  road  at  the  place  in  question  could  be  re- 
duced so  as  to  allow  trains  to  stop  as  th^y  approach  the  side  tracks 
from  the  north,  thereby  giving  the  employees  ample  time,  without 
danger,  to  go  forward  and  do  the  switching.  There  is  do  proof 
that  the  remiction  of  such  grade  is  practicable,  and  we  mnst  pre- 
sume that,  as  established,  it  is  as  light  as  the  topography  of  the 
country  through  which  the  railroad  passes  will  admit  of  its  bsiug 
made.  We  express  no  opinion  whether,  for  the  sake  of  feocin^,  a 
railroad  shoula  in  any  case  be  held  responsible  for  not  changing 
the  grade  of  its  road. 

The  appellant's  motion  for  a  new  trial  should  have  been  sustained. 

Judgment  reversed,  at  appellees'  costs,  with  instructions  to  the 
<sourt  below  to  sustain  the  appellant's  motion  for  a  new  trial,  and 
for  further  proceedings. 

AnalofOHfl  Cai#«— flee  Lake  Brie  A  Wsstem  R  Co.  •.  Kneadle,  iiift^ 


IlAKB  EbIB  and  WBSTBBir  Bt.  OOw 

V. 

Knbadlb. 

(M  Indiana  BeparU,  454.) 

The  liability  of  failroad  compaDies  for  cattle  trilled,  enated  by  statate  for 
failure  to  fence,  depends  upon  whether  they  are  bmud  to  fence  at  the  pltee 
where  the  cattle  enter  upon  the  track.  The  wiut  of  proTing  that  there  wm 
no  sufficient  fence  at  that  place  is  on  the  plaintiff,  and  then  the  defendant 
must  show  a  sufficient  excuse  therefor. 

A  railroad  company  is  not  bound  to  place  fences  or  cattle-guards  wheie 
they  would  interfere  with  the  tranflaetion  of  its  buaioess  or  endanger  its 
•eryants. 

Fboh  the  Benton  Circuit  Court. 

H.  W.  Chase,  F.  8.  Chase,  and  F.  W.  Chase  for  appellani 

C.  £.  Lake  and  J.  S.  McMillin  for  appellee. 

Elliott,  J. — ^The  appellant  prosecutes  this  appeal  from  a  judg- 
ment rendered  against  it  for  the  value  of  two  cows  killed  by  one 
of  its  locomotives. 

Our  decisions  firmly  settle  the  law  that  the  liability  of  railroad 
companies  for  killing  cattle  depends  upon  whether  they  were 
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bouDdy  under  the  statnte,  to  fence  at  the  place  where  the  cattle 
entered  npon  the  track.  It  Ib  not  material  waether  the  place  where 
the  cattle  wei*e  killed  was  or  was  not  one  which  the  company  was 
required  to  fence^  bnt  the  material  inquiry  always  is  whether  the 
cattle  entered  at  a  place  where  it  was  the  statutory  duty  of  the 
company  to  securely  fence.  Louisville,  etc.,  Ky.  Co.  v.  Overman, 
88  Ind.  115 ;  Wabash,  etc.,  Ry.  Co.  v.  Forshee,  77  Ind.  158 ; 
Jeflfersonville,  etc.,  R.  R.  Co.  v.  Lyon,  72  Ind.  107 ;  Toledo,  etc., 
Ry.  Co.  V.  Howell,  38  Ind.  447. 

We  are,  therefore,  to  examine  the  evidence  in  this  case,  not  with 
41  view  of  ascertaining  whether  it  was  the  duty  of  the  appellant  to 
fence  at  the  place  where  the  appellee^s  cows  were  killed,  bnt 
whether  it  was  the  company's  duty  to  fence  at  the  place  where  the 
<iattle  entered  upon  the  track. 

The  evidence  shows  that  the  animals  were  killed  on  the  main 
track  of  the  company,  at  a  station  called  Talbot,  and  immediately 
opposite  a  large  grain  elevator.  It  also  appears  that  at  this  point 
there  was  a  spur,  or  side-track,  used  by  tiie  company  for  frei8;ht 
<sar8  and  for  receiving  and  unloading  ^rain,  lumber,  and  other 
freight  The  testimony  does  not  directly  show  at  what  point  the 
cowft  came  upon  the  track,  but  it  does  clearly  show  that  on  the  south 
aide  of  the  tracks  there  was  a  secure  fence,  and  that  on  the  north 
side  tliere  was  a  steep  embankment  down  which  cows  would 
not  go.  The  inference  from  the  evidence  is  that  appellee's  cows 
entered  upon  the  track  at  a  place  where  it  would  have  interfered 
with  the  business  of  the  company  in  handling  cars  or  in  receiving 
and  discharging  freight,  or  else  at  a  place  where  it  would  have  en- 
dangered tlie  lives  of  persons  in  the  employment  of  the  company, 
to  have  placed  cattle-raards. 

The  plaintiff  in  sucli  an  action  as  this  has  the  burden  of  showing 
that  the  animals  entered  at  a  place  where  the  railroad  was  not 
fenced)  and  it  is  doubtful  whether  it  can  be  said  that  there  is  any 
evidence  showing  where  the  cows  did  enter;  but  yielding  the 
sppeUee  the  benefit  of  the  doubt,  and  inferring  in  his  favor  Chat 
toey  did  enter  at  a  place  where  the  track  was  not  fenced,  we  are 
bound  to  also  infer  tnat  the  place  where  they  entered  was  a  place 
where  the  company  was  under  no  legal  obligation  to  fence. 

It  is  true  that  when  the  plaintiff  proves  that  the  place  was  not 
fenced,  the  burden  is  devolved  upon  the  defendant  of  showing  an 
excuse  for  not  fencing.  In  this  case  we  think  the  evidence  does 
ebow  that  the  side  of  the  spur  track  could  not  have  been  fenced 
without  injury  to  the  business  of  the  company,  and  it  is  established 
by  many  cases  that  railroad  companies  are  not  bound  to  fence  at 
each,  phuses.  The  evidence  brings  the  case  fully  within  the  de- 
cision in  Cincinnati,  etc.,  R.  R.  Co.  v.  Wood,  82  Ind.  593,  and  cases 
there  cited. 

A  oattle-guard  could  not  have  been  placed  at  the  crossing  of  the 
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street  called  West  Street  without  endangering  the  li^es  of  persoDs 
engaged  in  managing  the  freight  trains  of  the  company.  The  ad- 
juaged  cases  declare  that  a  railroad  company  is  liable  to  its  Bervants 
if  it  negligently  or  wrongfully  makes  unsafe  and  dangerous  places 
in  its  tracks.  Its  duty  with  respect  to  its  track  is  much  the  same 
as  that  to  which  it  is  held  respectingits  machinery.  Allen  v.  Bur- 
lington, etc.,  R.  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  620;  SnowtJ. 
Honsatonic  R.  R.  Co.,  8  Allen,  441 ;  Lewis  v.  St  Louis,  etc,  R.  R. 
Co.,  59  Mo.  495  (21  Am.  R.  385) ;  Plank  v.  N.  Y.,  etc.,  R  R.  Co., 
60  N.  Y.  607.  In  the  recent  case  of  Evansville,  etc.,  R.  R.  Co. «. 
Willis,  93  Ind.  507,  s.  c,  supray  we  held  that  a  railroad  company  was 
not  bound  to  place  cattle-guards  where  they  would  endanger  the  liyo& 
of  their  servants.  It  seems  to  us  that  any  other  conclusion  would 
be  radically  wrong,  for  it  would  place  the  company  in  the  dilemma 
of  becoming  liable  to  its  servants  if  it  constructed  cattle-pits  at 
places  where  they  would  be  dangerous,  and  liable  to  cattle-owners 
if  it  neglected  to  provide  such  guards. 

The  jury  founa,  in  the  answers  to  interrogatories,  against  the 
appellee  on  the  question  of  the  duty  of  the  appellant  to  lenoe,  and 
took,  substantially,  the  same  view  of  the  eviaence  that  we  have 
done,  so  that  the  case  really  turns  upon  the  question  whether  a 
cattle-pit  at  the  intersection  of  West  Street  would  have  been  dan- 
gerous. The  answer  of  the  jury  to  the  question  as  to  whether  the 
pit  would  have  made  the  track  dangerous  is  in  these  words,  "Not 
naturally  dangerous,"  and  this,  it  is  manifest,  is  an  equivocal 
answer,  for  the  question,  in  form,  properly  admitted  of  a  simple 
a£Srmative  or  negative  answer.  We,  therefore,  feel  lees  delicacy 
in  setting  aside  the  verdict  than  we  should  have  done  had  there 
I>een  a  direct  finding  upon  this  point.  It  is  clear  to  us  from  the 
evidence  that  a  new  trial  should  be  awarded. 

Judgment  reversed. 

Hammond,  J.,  did  not  take  any  part  in  the  decision  of  this  case. 

Analogous  Case.— See  Evansville  &  Terre  Haute  R.  R  Co.  v.  Willis  etaL^ 
iupra,  , 


Bakibteb 

V. 

Pennstlvaioa  Oa 

(98  Indiana  BtporU,  220.) 


A  complaint  alleging  that  the  defendant's  servants,  wrongfully  ''  acting  iir 
the  line  of  their  duty  and  within  the  scope  of  their  employment,  and  under 
the  directions  and  instructions  of  the  defendant,''  kUled  a  mule  of  the  plain- 
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tiiF  which  had  been  injured  by  the  defendant's  train  of  cars,  etc.,  ahows  the 
defendant's  liability,  and  is  good  on  demarrer. 

A  railroad  company  is  not  excused  from  liability  for  failure  to  fence  in  ita 
tracka,  because  a  way  alongside  of  its  track  at  the  place  in  question  was  in 
use,  and  necessary  to  reach  stock-lots  and  chutes  where  cattle  could  be  loaded 
on  its  cars.         % 

Fbom  the  Bartholomew  Oircnit  Ooiut. 
N.  B.  Keyes  for  appellant. 
S.  Stansira:  for  api^ee. 

CoLEBiGK,  0. — ^This  action  was  instituted  by  the  appnellant 
against  the  appellee,  to  recover  the  value  of  a  mule,  which,  it  was 
alleged,  had  been  killed  by  the  appellee.  The  complaint  was  in 
four  paragraphs.  A  demurrer  was  sustained  to  the  fourth  para- 
graph, and  an  answer  was  filed  to  the  others,  in  two  paragraphs, 
Sie  first  of  which  was  afterwards  withdrawn.  A  demurrer  was 
overruled  to  the  second  paragraph  of  the  answer,  and,  thereupon, 
a  reply  thereto  was  filed  in  two  paragraphs,  to  each  of  which  a  de> 
murrer  was  sustained,  and,  the  appellant  refusing  to  plead  over, 
final  judgment,  on  demurrer,  was  rendered  against  nim,  from 
which  he  appeals,  and  assigns  a^  errors  the  rulings  of  the  court 
upon  said  demurrers,  which  rulings  we  will  consider  in  the  order 
in  which  they  were  made : 

Ist.  Did  the  court  err  in  sustaining  the  demurrer  to  the  fourth 
paragraph  of  the  complaint  ?  It  averred  ^'  that  on  the  19th  day^ 
of  June,  1881,  defendant  was  owning  and  operating  a  railroad  in 
said  county,  and  at  said  time  was  running  a  locomotive  and  train 
of  cars  thereon  in  Bartholomew  County,  Indiana,  and  while  being- 
ran  as  aforesaid  said  locomotive  and  train  of  cars  struck,  passed  over,. 
and  wounded  and  broke  the  le^  of  a  certain  mule,  the  property  of 
the  plaintiff,  of  the  value  of  ^200 ;  that  the  servants,  agents  and 
employees  of  said  defendant  afterwards,  while  the  said  mule  waff 
so  wounded,  wrongfully  and  unlawfully  and  purposely  did  kill 
said  mule,  when  it  was  wholly  unnecessary  to  kill  said  mule,  as  by 
proper  care  and  attention  he  would  have  been  saved ;  that  said  ser- 
vants and  employees,  in  killing  said  wounded  mule,  acted  in  the 
line  of  their  dutv  and  within  the  scope  of  their  employment,  and 
under  the  directions  and  instructions  of  defendant.  W  herefore  ho 
prays  judgment  for  $200  and  other  proper  relief." 

tt  is  well  settled  in  this  State  by  the  decisions  of  this  court  that 
a  corporation  is  liable  for  the  wilful  acts  and  torts  of  its  agents 
committed  within  the  general  scope  of  their  emploj^ment,'  as  well 
as  for  their  acts  of  negligence,  tnough  such  particular  acts  are 
not  authorized  or  ratified.  Jeffersonvnle,  etc.,  K.  R.  Co.  v,  Bogers, 
88  Ind.  116  ;  Terre  Haute,  etc.,  B.  B.  Co.  v.  Graham,  46  Ind.  239  ; 
Terre  Haute,  etc.,  B.  B.  Co.  v.  Fitzgerald,  47,  Ind.  79 ;  Indian- 
apolis, ,etc.,  B.  B.  Co.  V.  McClaren,  62  Ind.  566 ;  American  Ex. 
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Oo.  V.  Patterson,  73  Ind.  430 ;  LonisTille,  etc,  K.  K.  Co. «.  KeUj, 
^2  Ind.  371 ;  Indianapolis,  etc.,  Ry.  Co.  v.  Anthony,  43  Ind. 
183.  In  the  case  last  cited  it  was  said :  "  The  act  of  tlie  agent 
within  the  general  scope  of  his  employment  is  the  act  of  the  master, 
and  whether  the  act  was  necessary  to  be  done,  will  depend  upon 
the  facts  surrounding  it.  If  the  act  done  is  within  tne  gfenenil 
scope  of  employment,  and  is  wrongful,  the  master  is  liable, 
although  the  act  was  unnecessary  to  the  performance  of  the  mas- 
ter's service,  and  was  not  intended  for  tliat  purpose.  "We  tliere- 
fore  think  that  the  liability  of  the  master  does  not  depend  upon 
the  necessity  for  the  act  or  the  intent  with  which  it  was  done,  out 
upon  whether  the  act  was  wrongful  and  within  the  general  scope 
ot  the  employment  of  the  agent."  In  the  paragraph  of  the  com- 
plaint under  consideration,  it  was  not  only  averrM  that  the  act 
•complained  of  was  wrongful,  but  it  was  expressly  alleged  that  the 
act  was  performed  by  the  servants  and  employees  of  the  appellee 
"**  in  the  line  of  their  duty,  and  within  the  scope  of  their  employ- 
ment, and  under  the  directions  and  instructions  "  of  the  appeli^. 
Under  the  decisions  cited,  which  correctly  assert  the  law,  it  is  quite 
<$lear  that  the  pleading  was  sufficient,  and  that  the  court  erred  in 
sustaining  the  demurrer  thereto. 

2d.  Did  the  court  err  in  overruling  the  demurrer  to  the  seeond 
paragraph  of  the  answer  !    It  was  as  follows : 

^^  For  a  second  paragraph  of  answer  to  the  first  and  second  parar 
.graphs  of  plaintiffs  complaint,  defendant  says  that  the  place  where 
said  mule  got  upon  the  track  of  defendant's  railroad,  and  was 
killed,  was  at  the  town  of  Elizabethtown,  where  for  the  use  of  the 
railroad  and  the  shipping  public  of  live-stock  there  has  been  con- 
tinuously for  the  last  twenty  years  stock-lots  and  a  chute  therefrom 
to  the  track  of  the  rajlroiul,  through  and  over  which  live-stock 
have  been  loaded  from  said  lots  on  the  cars  of  defendant's  railroad, 
which  was  and  is  the  only  convenience  for  that  purpose  within 
seven  miles  from  said  town.  Said  railroad  along  said  stock-lots 
runs  in  a  northwest,  and  southeast  direction.  Along  the  north 
side  of  said  railroad  at  said  stock-lots  there  is  an  inclosed  field,  the 
property  of  one  Edward  Springer,  the  northwest  and  southeast 
boundary  fence  thereof  bein^  along  the  line  of  the  right  of  way  of 
defendant's  railroad.  Withm  said  field  are  said  stock-lots,  the 
northwest  and  southeast  fence  thereof  being  so  much  of  said 
boundary  fence  of  said  field,  and  the  other  fences  of  the  stock-lots 
being  inner  fences  within  said  field.  Aside  from  said  chute  tliere 
is  and  has  been  all  the  time  but  one  way  through  which  stock  can 
and  could  be  turned  or  put  into  or  out  of  said  stock-lots,  which  is  a 
^teway  in  said  northwest  and  southeast  line  of  the  fence  of  said 
lots  and  close,  to  wit,  ten  feet  from  said  chute.  A  way,  and  the 
only  way,  to  said  stock-lots  over  which  live-stock  can  or  could  be 
driven  to  or  from  the  lots,  has  all  the  time  run  along  the  south  side 
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of  said  railroad,  entering  tlie  corporate  limits  of  said  town  from  the 
north  west,  and  ronning  thence  along  said  south  line  of  the  railroad 
nntil  it  intersects  and  connects  with  the  pablic  streets  of  said  town, 
and  entering  on  said  way  from  the  nortowest  it.  is  open  and  con- 
nects with  public  highways,  so  that  in  turning  stock  into  said  lots 
they  mnst,  for  there  is  no  other  way,  pass  over  said  way  along  tlie 
sonth  side  of  said  railroad  and  be  driven  across  the  railroad  through 
said  gate.  Said  mule  was  one  of  a  team  of  two  hitched  to  a  wagon,. 
and  Siey  strayed  upon  said  way  from  the  streets  of  said  town  to  a 
point  opposite  saia  stock-lots,  where  they  turned  and  went  upon 
the  track  of  said  railroad,  the  tongue  of  the  wagon  fastenii^  itself 
into  said  stock-chute,  and  said  mule  was  then  and  there  kiUed  by 
defendant's  locomotive,  and  in  no  other  or  different  place  or  man- 
ner. Wherefore  defendant  says,  because  of  the  facts  hereinbefore 
allied,  and  not  other  or  different,  that  defendant  was  not  required 
to  fence  its  road  at  the  place  where  said  mule  got  upon  the  track 
and  was  killed." 

It  was  averred  in  the  first  paragraph  of  the  complaint,  ^^  that  the 
id  railroad  was  not  then  and  there  fenced  at  the  point  where  said 
mule  got  upon  said  road  ;"  and  it  was  alleged  in  the  second  para- 
graph, ^*  that  said  road  was  not  then  and  there  fenced  as  required 
by  law,  either  at  the  point  where  the  mnle  was  killed  or  where  he 
got  on  the  road»" 

^  A  railroad  company  is  not  required  to  fence  its  road  where  such 
fence  interferes  witn  its  own  riffhts  in  operating  its  road  or  trans- 
acting its  business,  nor  where  the  rights  of  the  public  in  travelling 
or  domir  business  with  the  company  are  interfered  with.''  See 
Evansvule,  etc.,  B.  B.  Co.  v.  Willis,  98  Ind.  507,  and  the  cases 
there  cited.  But  ^^  Whenever  and  wherever  a  railroad  company 
can  fence  in  its  road  without  injury  or  obstruction  to  its  own  bus- 
hiees  and  to  public  rights  or  easements,  it  must  securely  fence  in 
its  road,  or  it  must  be  held  liable  in  damages  for  any  and  all  ani- 
mals killed  or  iiWnred,  for  the  want  of  such  fence,  by  its  locomotive 
or  cars  upon  the  line  of  its  railroad."  Baltimore,  etc.,  B.  B.  Co. 
V.  Ereiger,  90  Ind.  880.  To  relieve  a  railroad  company  from  lia- 
bility for  killing  or  injuring  an  animal  by  its  locomotive  or  cars 
upon  the  line  of  its  road  at  a  place  not  securely  fenced,  it  is  necesr 
sary  for  the  company  to  show  that  it  was  not  legally  bound  to 
fence  its  road  at  that  place.  Indianapolis,  etc.,  By.  Co.  v.  Penry, 
48  Ind.  128 ;  Indianapolis,  etc.,  B.  B.  Co.  v.  Lindley,  76  Ind.  436; 
Terre  Haute,  etc.,  B.  B.  Co.  v.  Penn.,  90  Ind.  284;  s.  c,  supra; 
Louisville,  etc.,  By.  Co.  v.  Clark,  94  Ind.  Ill ;  s.  c,  supra.  Tlie 
company  may  prove  under  the  general  denial,  without  special  plea, 
that  the  place  where  the  animal  was  killed  or  injured  was  not  ^ 
proper  place  to  be  fenced.  Jefferson ville,  etc.,  B.  K.  Co.  v,  Lyon, 
55  ind.  477;  Toledo,  etc.,  B^.  Co.  v.  Owen,  48  Ind.  405.  But 
where,  as  in  this  case,  it  specially  pleads,  by  way  of  answer  in  bar 
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of  the  action,  the  facts  npon  which  it  relies  to  escape  liability  for 
its  failure  to  fence  its  road  at  the  place  where  the  animal  was  silled 
or  injured,  it  most  clearly  appear  bj  the  facts  ayerred  that  the 
eompanj  could  not  haye  fenced  in  its  road  at  that  place  withoat 
injury  or  obstruction  to  its  own  business  or  to  public  rights  or  ease- 
ments. It  does  not  appear,  with  sufficient  certainty,  by  the  facts 
alleged  in  the  answer  in  this  case,  that  any  such  injury  or  obstruc- 
tion would  have  occurred  by  the  erection  of  a  fence  between  the 
railroad  of  the  ap|)ellee  and  the  way,  referred  to  in  the  answer, 
which  runs  parallel  with  the  railroad,  and  by  the  construction  of 
suitable  cattle-guards  at  the  place  on  said  railroad  where  said  way 
leading  into  the  cattle-yards  crosses  the  same ;  nor  is  it  expressly 
ayerred  in  the  answer  that  any  such  injury  or  obstruction  wonid 
haye  resulted  by  the  construction  of  such  fence  and  cattle-guards. 
For  aught  that  appears  the  same  might  haye  been  erected  without 
interfering  with  the  rights  of  the  company  or  the  public,  and  there- 
by the  injury  complained  of  would  haye  been  ayerted.  If  so  it 
was  the  duty  of  the  appellee  to  haye  constructed  the  same,  and  by 
reason  of  its  neglect  to  do  so  it  rendered  itself  liable  to  the  appel- 
lant for  the  damages  which  he  sustained  by  the  killing  of  his  ani- 
mal. If  there  is  sufficient  space  between  a  railroad  and  an  adjoin- 
ing highway  for  the  construction  of  a  fence  to  prevent  the  ingress 
of  animals  from  the  highway  to  the  railroad  track,  it  is  the  duty  of 
the  raih'oad  company  to  erect  the  same.  Louisville,  etc,  lly. 
Oo.  V,  Slianklin,  94  Ind.  297 ;  s.  c,  supra.  And  the  fact  that  the 
-company  in  constructing  the  fence  would  be  compelled  to  locate 
the  same  on  part  of  its  reservation  for  a  right  of  way  would  fur- 
nish no  excuse  for  not  building  it.  Wabash  Ry.  Co.t;.  Forshee, 
77  Ind.  158. 

It  is  as  much  the  duty  of  a  railroad  company  to  fence  against  ani- 
mals on  highways  as  against  those  in  adjoining  fields  and  woods, 
and  it  is  bound,  under  the  statute,  to  erect  and  maintain  cattle- 
guards  to  preclude  the  ingress  of  animals  from  highways  to  the 
track  of  the  railroad.  Evansyille,  etc.,  R.  R.  Co.  v.  Barbee,  74 
Ind.  169 ;  Pittsburgh,  etc.,  R.  R.  Co.  t).  Ehrhart,  36  Ind.  118 ; 
Indianapolis,  etc.,  R.  R.  Co.  t).  Bonnell,  42  Ind.  539  ;  Louisvifle, 
etc.,  Ry.  Co.  v.  Clark,  supra;  Louisville,  etc.,  Ry.  Co.t;.  Por- 
ter, 97  Ind.  268  ;  s.  c,  supra. 

For  the  reasons  stated,  we  think  that  the  answer  was  insufficient, 
and  that  the  court  erred  in  oyerruiing  the  demurrer  thereto. 

In  view  of  the  conclusion  which  we  have  reached  and  expressed 
as  to  the  insufficiency  of  the  answer,  it  is  unnecessary  to  consider 
the  questions  presented  as  to  the  sufficiency  of  the  first  and  second 
paragraphs  of  the  reply ;  they  were  certainly  sufficient  for  a  bad 
answer,  and  for  that  reason  alone,  it  no  otlier,  the  demurrers  should 
have  been  overruled. 
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PsB  CuBiAM. — ^The  judgment  of  the  court  below  is  revereed,  at 
the  coetB  of  the  appellee,  and  the  canse  is  remanded,  with  instruc- 
tions to  the  court  to  overrole  the  demurrers  to  the  fourth  para- 
mph  of  the  complaint,  and  to  the  first  and  second  paragraphs  of 
tiie  reply,  and  sustain  the  demurrer  to  the  second  paragraph  of  the 
aDBwer,  and  for  further  proceedings  in  accordance  with  this  opinion. 


Bbeioceb 

7), 

Gbeen  Bat,  Stevens  Point  and  Nobthebn  B.  B.  Co. 

(61  Wiseonnn  Bep&rts,  114.) 

PlaintiiPs  cow  strayed  upon  the  defendant  company^s  track  and  was  killed 
by  a  pasrinff  train.  She  might  hare  stayed  on  the  track  either  at  the  com- 
pany's station  grounds  where  they  were  not  bound  to  erect  a  fence  or  at 
other  points  where  a  fence  should  have  been  constructed,  though  the  com* 
pany  had  failed  to  do  so.  In  an  action  to  recoTer  for  the  loss  of  the  cow, 
XMj  that  the  plaintifTs  case  was  fatally  defective  in  that  it  failed  to  show 
that  the  cow  nad  strayed  on  the  track  at  a  point  where  the  company  was 
bound  by  statute  to  construct  a  fence. 

This  action  is  for  the  value  of  a  cow  killed  June  14, 1882,  by  a 
passing  locomotive  of  the  defendant  on  its  railroad  at  a  point  about 
3300  leet  northwest  of  the  defendant's  depot  in  the  village  of  Plo- 
ver. It  was  originally  brought  in  justice  court  and  taken  to  tie 
circuit  court  on  appeal.  The  railroad  had  been  in  operation  for 
more  than  three  months,  but  had  not  been  fenced  at  the  point 
where  the  cow  was  killed.  The  evidence  on  the  part  of  the  plain- 
tiff tends  to  show  that  he  had  been  in  the  habit  of  keeping  his  cow 
nights  at  his  bam,  situated  on  the  west  side  of  his  block  and  front- 
ing to  the  west,  and  which  bam  was  a  few  rods  north  of  defend- 
ant's railroad  track  running  east  from  its  depot,  and  about  700  feet 
east  or  a  venr  little  north  of  east  from  its  depot ;  that  the  lands 
between  the  front  of  the  plaintifiPs  bam  and  the  railroad  track  on 
the  south,  and  the  depot  on  the  west  or  a  little  south  of  west,  were 
unfenced  and  open  to  the  common  ;  that  the  tracks  of  the  defend- 
ant's railroad  immediately  west  and  northwest  of  its  depot  formed 
a  Y  and  that  in  and  about  the  Y  and  for  a  long  distance  west  and 
northwest  of  the  depot,  and  for  a  long  distance  north  and  west  of 
all  the  tracks  of  the  defendant's  railroad,  there  were  no  fences,  but 
the  lands  were  wholly  open  to  the  common  ;  that  the  place  where 
the  cow  was  killed  was  about  1800  feet  northwest  from  the  depot 
grounds;  that  west  and  northwest  of  where  the  cow  was  killed 
waB  unfenced  and  open  to  the  common ;  that  east  of  the  track 
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where  the  cow  was  killed  was  unfenced  and  open  to  the  common 
as  far  as  the  main  street  in  Plover,  running  north  and  south,  and 
which  passed  on  the  easterly  side  of  the  pkintifPs  block,  on  the 
west  sice  of  which  the  barn  was  situated.  The  plaintiff  turned  his 
cow  out  into  the  street  on  the  west  side  towards  the  depot,  about 
6  o'clock  A.M.,  June  14,  1882,  but  did  not  notice  in  wnat  direc- 
tion she  went.  She  was  killed  the  same  day  about  11  o'clock  a.il 
At  the  close  of  the  plaintiff's  testimony,  the  defendant  moved  for 
a  nonsuit  which  was  overruled,  and  the  defendant  excepted.  Un- 
der all  the  testimony  and  the  charce  of  the  court  the  jury  returned 
a  verdict  for  the  plaintiff,  and  juc^^ment  thereon,  from  which  this 
appeal  is  brought. 

Theo.  Qt.  Case  for  appellant.  . 

A.  H.  Sanborn  and  O.  H.  Lamoreux  for  respondent 

Cassoday,  J. — ^We  are  precluded  from  considering^  the  only  ob- 
jectionable portion  of  the  charge  by  the  failure,  to  nle  exceptions 
or  move  for  a  new  trial  After  a  careful  examination  of  the  evi- 
dence, however,  we  are  inclined  to  hold  that  the  plaintiff  failed  in 
one  particular  to  establish  his  case,  and  hence  that  the  nonsuit 
should  have  been  granted.  There  was  nothing  to  prevent  the  cow 
going  from  the  plaintiff's  bam  on  to  the  depot  grounds,  and  from 
tnence  along  the  defendant's  railroad  ti^^ck  to  the  place  on  the  de- 
fendant's nght  of  way  where  she  was  seen  just  before  she  was 
killed.  She  seems  to  have  been  lying  down  at  the  time  with  a 
number  of  other  cattle.  As  the  tram  approached  from  the  north 
she  was  seen  to  jump  up  from  behind  a  brush-heap  and  run  on  to 
the  track  a  few  feet  ahead  of  the  engine.  How  she  came  to  be  on 
the  right  of  way  at  that  place  does  not  appear.  Whether  she  came 
from  the  open  common  on  either  side  of  tiie  track,  or  came  along 
up  the  defendant's  right  of  way  from  the  depot  grounds,  is  left  by 
the  evidence  to  mere  conjecture.  Of  course  the  defendant  was 
under  obligation  to  build  any  necessary  cattle-guards,  and  to  fence^ 
its  right  01  way  at  thotpoint  where  the  cow  was  killed,  within  three 
months  from  the  time  it  commenced  to  operate  its  road  at  that 
point,  and  was  liable  in  a  proper  case  for  all  damages  due  to  cattle 
occasioned  in  whole  or  in  part  by  the  want  of  such  fences  or  cattle- 
ffuards.  §1810  R  I.  ch.  107  L.  1880, 193  L.  1881.  Curiy  v.  the 
C.  &  N.  W.  Ey.,  43  Wis.  665.  But  the  damage  must  be  occa- 
sioned in  whole  or  in  part  by  the  want  of  such  fences  or  cattle- 
guards.  If  the  cow  came  from  the  depot  grounds,  which  the  de- 
fendant was  not  obliged  to  fence,  along  the  defendant's  right  of 
way  to  the  place  where  she  was  killed,  then  it  would  not  necessa- 
rily be  occasioned  in  whole  or  in  part  by  the  want  of  such  fences 
or  cattle^ards.  The  burden  was  on  the  plaintiff  to  prove  that 
she  did  not  get  on  to  the  track  at  the  point  of  the  kfllin^  in  that 
way.    This  was  held  by  the  court  in  jBennett  v.  The  Chicago  & 
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Northwestern  Ey.  Co.,  19  Wis.  145. .  To  recover  it  was  incum- 
bent upon  the  plaintiff  to  '^show  that  the  animal  got  upon  the 
track  at  a  point  where  the  company  was  bound  to  maintain  a  fence, 
but  had  neglected  to  do  so."  Id.  There  seems  to  be  no  evidence 
in  the  case  sufScient  to  have  warranted  the  jury  in  finding  that  the 
cow  was  intentionally  or  wantonly  killed.  The  undisputed  evi- 
dence clearly  shows  that  the  speed  of  the  train  was  very  much 
slackened  as  it  approached  the  cattle,  and  that  the  engine  was  re- 
versed when  the  cow  started  to  cross  the  track.  These  things  show 
some  degree  of  care  and  the  absence  of  any  recklessness  or  purpose 
to  kilL  The  remarks  of  the  plaintifPs  counsel  to  which  exceptions 
have  been  taken  were  very  objectionable  as  well  after  he  had  been 
reprimanded  by  the  court  as  Defore,  and  we  are  inclined  to  think 
we  should  reverse  the  cause  on  that  ground  if  there  was  no  other 
error.  As  it  is,  it  becomes  unnecessary  to  consider  that  question, 
except  to  surest  the  impropriety  of  its  repetition.  EUiott  v.  Es- 
penhain,  59  W^is.  277.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remandeaf  or  a  new  trial.  ^ 

Complaint  mutt  Aver  Failure  to  Fence. — In  an  action  under,  the  statute 
to  recover  damages  for  the  killing  of  an  animal,  it  must  be  distinctly  alleged 
in  the  plaintifiTs  complaint  that  the  cause  of  the  accident  was  defendant's 
failure  to  fence  as  required  by  law.  B^timore,  etc.,  R.  Co.  e.  Wilson ,  81 
Ohio  St.  55. 

When  Cattle  Stray  on  Tracic  at  Point  where  Company  Is  not  Bound  to 
Fenco  and  Stray  to  where  it  iS|  Company  is  not  Liable. — When  the  animal 
got  upon  the  track  at  a  point  where  the  company  was  not  bound  to  fence, 
and  strayed  on  the  track  to  an  unfenced  point  where  there  should  have  been 
a  fence,  and  was  there  killed,  the  company  was  not  held  liable.  Great  Wes- 
tern R.  Co.  e.  Northland,  80  111.  451;  Snider  e.  St.  Louis,  etc.,  R.  Co.,  7 
Am.  &  Eng.  R.  R.  Cas.  558. 

Evidence  at  to  where  Animal  came  onTraclc. — The  evidence  must  distinctly 
show  that  the  animal  got  upon  the  track  at  a  point  where  there  should  have 
been  a  perfect  fence,  through  a  failure  to  provide  the  same.  If  the  evidence 
shows  that  the  animal  might  have  got  on  at  some  other  point  where  the 
company  was  not  bound  to  fence,  or  at  some  point  where  there  was  a  perfect 
fence,  there  can  be  no  recovery.  Bennett  e.  Chicago,  etc.,  R.  Co.,  19  Wise. 
145;  Morrison  e.  New  York,  etc.,  R.  Co.,  82  Barb.  (N.  Y.)  568;  Cecil  e. 
Pacific  R.  Co.,  47  Mo.  246;  Bellefontoine  R.  Co.  e.  Suman,  20  Ind.  40;  Jef- 
feraonville,  etc.,  R.  R.  Co.  e.  Brevoort,  80  Ind.  824;  Toledo,  etc.,  R.  Co.  e. 
Howell,  88  Ind.  447;  Jefferson ville,  etc.,  R.  R.  Co.  e.  Lyon,  72  Ind.  107; 
8.  c,  2  Am.  &  Eng.  R.  R.  Cas.  648.  But  see,  contra.  Fickle  v.  St.  Louis,  etc., 
R  Co.,  54  Mo.  210;  Wal there.  Pacific  R.  R.  Co.,  55  Mo.  276. 

General  Reference. — See  for  a  full  list  of  the  authorities  upon  the  subject 
touched  on  in  the  principal  case,  Missoori  Pacific  R  Co.  e.  Perriquez,  and 
note,  if^ra, 

19  A.  A  B.  R  Gas.— 87 
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(78  Mmoun  Bepart$,  91.) 

Iq  an  action  under  the  48d  section  of  the  Railroad  Law  (R.  8.  of  Hissonri, 
1879,  {  809),  the  complaint  should  negative  any  reasonable  inference  that  the 
injury  complained  of  may  have  occurred  at  a  point  where  the  law  does  not 
impose  any  obligation  on  the  company  to  fence;  but  it  need  go  no  further. 
Thus  it  need  not  be  expressly  averred  that  the  place  where  the  animal  entered 
on  the  road  was  not  within  the  limits  of  an  incorporated  town  or  city ;  an 
averment  that  it  was  at  a  point  where  the  road  runs  along  or  adjoining  unin- 
closed  fields,  will  be  sufficient. 

The  complaint  in  such  an  action  alleged  that  plaintiff's  cow  "was  crippled 
and  got  on  the  railroad  at  a  point  where  the  same  runs  along  or  adjoinibe 
uninclosed  fields  and  lands,  and  where  the  same  was  not  fenced  with  a  good 
and  lawful  fence,  and  not  at  the  crossing  of  any  public  highway.*^  Mdd,  that 
this  sufficiently  showed  that  the  injury  resulted  from  the  company^s  failure 
to  build  a  fence. 

Appeal  from  Osage  Circa  it  Court. 

T.  J.  Portia  and  Smith  &  Krauthoff  for  appellant 

Belch  &  Silver  for  respondent. 

Phillips,  C, — Action  for  double  damages  for  killing;  cow  named 
"Doodle,"  instituted  before  a  justice  of  the  peace  in  Osage  County, 
upon  the  following  statement : 

"  Plaintiff,  for  his  cause  of  action  against  the  defendant,  alleges 
that  the  defendant  is,  and  was  at  the  time  hereinafter  i^eferi'ed 
to,  a  corporation  duly  organized  under  and  by  virtue  of  the 
laws  of  the  State  of  Missouri  under  the  corporate  name  of  the 
Missouri  Pacific  Railway  Company.  Plaintiff  further  states  that 
said  defendant,  by  its  agents,  onicers  and  servants,  in  conducting, 
managing,  and  running  a  locomotive  engine  and  train  of  cars  on  its 
said  road,  did,  on  the  6th  day  of  May,  1879,  in  Linn  Townsliip, 
Osage  County,  State  of  Missouri,  run  over  and  cripple  a  certain  cow 
belonging  to  this  plaintiff,  thereby  making  said  cow  totally  and 
entirely  valuless  to  plaintiff,  which  said  cow  was  about  four  or  five 
years  old,  of  a  red  and  white  color,  and  known  by  the  name 
"Doodle,"  to  the  plaintiff's  damage  of  the  sum  of  $20;  that  said 
cow  was  crippled  and  got  on  the  railroad  of  »aid  defendant  at  a 

{)oint  where  tne  same  runs  along  or  adjoining  uninclosed  fields  and 
ands,  and  where  the  same  was  not  fenced  with  a  good  and  lawful 
fence,  and  not  at  the  crossing  of  any  public  highway.     Wherefore 
plaintiff  says  an  action  has  accrued  to  him  and  asks  jud<rment  in 
double  damages  so  sustained,  to  wit,  the  sum  of  $40,  and  costs." 
A  motion  to  dismiss  upon  the  ground  of  the  insufficiency  of  this 
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statement  having  been  overraled,  after  appeal  to  the  circnit  court, 
the  defendant  excepted.  Upon  tlie  trial  in  the  circnit  court  there 
was  a  verdict  for  the  plaintin,  the  amount  of  which  was  on  motion 
of  plaintiS  doubled,  and  judgment  rendered  accordingly,  and  the 
defendant's  motions  for  a  new  trial  and  in  arrest  of  judgment  over- 
ruled, to  all  of  which  rulings  the  defendant  excepted,  and  thereupon 
brings  this  case  here  by  appeal. 

The  single  question  presented  by  this  record  is  as  to  the  suffi- 
ciency of  the  statement.  It  is  objected  that  it  does  not  allege  that 
the  point  at  which  '*  Doodle"  is  averred  to  have  entered  upon  the 
railroad,  was  not  within  the  limits  of  an  incorporated  city  or  town, 
fior  that  the  killing  was  in  any  wise  the  result  of  or  occasioned  by 
any  failure  on  defendant's  part  to  construct  a  fence. 

It  is  not  essential  to  the  validity  of  a  statement  under  the  43d 
section  in  question,  that  it  should  be  affirmatively  averred,  that  the 
point  of  entry  on  the  road  was  not  within  the  limits  of  an  incorpo- 
i-ated  town  or  city.  What  this  court  has  held  touching  this  issue 
is,  that  there  must  so  umch  appear  to  fix  the  liability  as  to  negative 
a  reasonable  inference  that  the  injury  may  have  occurred  at  a  point 
where  the  law  does  not  impose  any  obligation  on  the  defendant  to 
fence.  In  other  words,  if  from  the  statement  it  is  as  reasonably 
inferable  that  the  point  where  the  animal  entered  on  the  road  may 
have  been  where  tiie  railroad  was  under  no  duty  to  fence,  as  where 
tlie  law  requires  it  to  fence,  the  statement  is  bad.  This  is  what  was 
lield  in  Kowland  v.  Railroad  Co.,  73  Mo.  619;  s.  a,  7  Am,  &  Eng. 
R.  R.  Gas.  566;  Sloan  v.  Mo.  Pac.  Ry.  Co.,  74  Mo.  47,  and 
Bates  V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  74  Mo.  60.  But  the 
statement  under  review  here  does  negative  the  presumption 
that  it  might  have  occurred  in  an  incorporated  town  or  city ;  for 
it  is  distinctly  averred  "  that  said  cow  was  crippled  and  got  on  the 
railroad  of  defendant  at  a  point  where  the  same  runs  along  or 
adioining  uninclosed  fields  and  lands." 

^or  do  we  think  the  objection  well  taken  that  it  does  not  suffi- 
ciently appear  that  the  injury  resulted  from  defendant's  failure  to 
construct  a  fence.  It  is  in  effect  averred  that  the  cow  got  on  the 
railroad  and  was  crippled  at  a  point  where  defendant  had  neglected 
its  duty  to  fence.  This  allegation  is  quite  as  full  as  that  of  Edwards 
V.  Kansas  City,  St.  Jo.  &  C.  B.  R.  R.  Co.,  74  Mo.  117,  in  which 
Hongh,  J.,  observes:  "  There  is  no  express  allegation  that  the  cow 
got  upon  the  track  in  consequence  of  the  failure  of  the  defendant 
to  erect  or  maintain  fences  and  cattle-guards  as  required  by  the 
statute;  but  we  think  the  averment  quoted,  if  not  equivalent  to 
£nch  an  allegation,  will  at  least  warrant  an  inferance  that  the  cow 

fot  upon  the  track  by  reason  of  the  failure  to  fence.  See  also 
[ronski  v.  Mo.  Pac.  Ry.  Co.,  77  Mo.  362;  s.  c,  13  Am.  &  Eng. 
R.  R.  Cas.  652;  Farrell  v.  Union  Trust  Co.,  77  Mo.  475 ;  s.  c,  18 
Am.  &  Eng.  R.  R.  Cas.  552. 
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The  jadgment  of  the  circuit  court  is,  therefore,  aflSrmed.  All 
concur. 

Cattle  coming  on  Track  at  Point  where  Company  is  not  Bound  to 
Fences^  Where  the  cattle  come  upon  the  track  at  a  point  where  Hie  railroad 
company  is  not  bound  by  statute  to  fence,  it  is  not,  in  the  absence  of  negli- 
gence on  its  partf  liable  for  injuries  to  them.  Davis  v,  Burlington  &  M. 
K.  Co.,  26  Iowa,  549;  Indianapolis,  C.  &  L.  R  Co.  v.  Warner,  35  Ind.  515; 
Jeffersonville,  If .  &  I.  R  Co.  v.  Huber,  42  Ind.  173;  Great  Western  R.  Co.v. 
Northland,  30  III.  451;  Illinois  Central  R  Co.  o.  Bull,  72  111.  537;  Smith  «. 
Chicago,  etc.,  R  Co.,  34  Iowa,  506;  Peoria,  etc.,  R  Co.  9.  Barton,  80  111.  72; 
Schneir  «.  Chicago,  etc.,  R.  Co.,  40  luwa,  837;  Wier  «.  St.  Louis,  etc.,  R 
Co.,  48  Mo.  558;  Jeffersonrille,  etc.,  R  Co.  «.  Lyon,  2  Am.  &  Ens;.  R  R.  Cas. 
648;  Snider  v.  St.  Louis,  etc.,  R  Co.,  7  Am.  &  Eng.  R  R  Cas.  558;  St.  Louis, 
Iron  Mt.  &  S.  R  Co.  «.  Nance,  70  Mo.  196;  s.  c,  infra;  St.  Louis,  Iron  Mt.  & 
S.  R  Co.  «.  Asher,  79  Mo.  432;  s.  c,  infra;  Louisville,  N.  A.  &  C.  R.  Co. «. 
Qiiade,  91  Ind.  295;  s.c.,  infra;  Louisville,  N.  A.  <&  C.  R  Co.  v.  Hall,  93 
Ind.  254;  s.  c,  infra;  Louisville,  N.  A.  &  C.  R.  Co.  «.  Harngan,  94  Ind.  245; 
8.  c,  infra;  Wabash,  St.  L.  &  P.  R  Co.  v.  Tretts.  96  Ind.  450;  s.  c,  infra. 

Pleading  in    Illinois  Statutory  Exceptions  to  Duty  of  Fencing. — In  the 
State  of  Illinois,  in  an  action  to  recover  damages  for  an  injury  to  cattle- 
occasioned  by  a  failure  on  the  part  of  a  railroad  company  to  fence  its  road, 
the  complaint  must  aver  that  the  place  of  injury  was  a  point  where  the  com- 
pany was  bound  to  fence  and  not  at  a  point  where,  by  the  express  exceptions 
of  the  same  clause  of  the  statute,  the  company  is  not  bound  to  fence.    Chicai^, 
etc.,  R  Co.  o.  Carter,  20  111.  390;  Ohio,  etc.,  R.  Co.  o.  Brown,  33  111.  94;. 
Galena,  etc.,  R  Co. «.  Sumner,  24  111.  631 ;  Illinois,  etc.,  R.  Co.  v.  Williams, 
27  111.  48;  Great  Western  R  Co.  o.  Bacon,  30  111.  347;  Great  Western  R  Co. 
«.  Hanks,  36  III.  281;  Toledo,  etc.,  R  Co.  v.  Lavery,  71  111.  522. 

Pleading  in  Indiana  Statutory  Exceptions  to  Duty  of  Fencing! — ^In  Indiana 
it  seems  tlmt  the  petition  need  not  negative  the  exceptions.  The  fact  that 
the  case  falls  within  any  of  them  is  matter  of  defence.  Jeffersonviile.  etc., 
R.  Co.  «.  Brevoort,  30  Ind.  325;  Jefferson  vil I e,  etc.,  R.  Co.  «.  Lyon,  72  Ind. 
107;  Wabash  R  C0.17.  Forshee,  77  Ind.  168;  Louisville,  etc.,  R  Co.  e.  Klons, 
82  Ind.  357;  Terre  Haute  &  Indianapolis  R  Co.  v.  Penn,  90  Ind.  284;  s.c,  15 
Am.  &  Eng.  R.R.  Cas.  561. 

Pleading  Implied  Exceptions  and  Exceptions  In  Separate  Clause  of 
Statute* — According  to  the  decisions  in  the  State  of  Illinois,  it  ap|>ei&ra  that 
the  complaint  need  not  negative  an  exception  contained  in  another  clause  of 
the  statute  or  which  is  implied  merely.  Chicago,  etc.,  R.  Co.  «.  Carter,  20 
111.  390;  Great  Western  R  Co.  «.  Helm,  27  III.  98;  Toledo,  etc.,  R.  Co.  «. 
Lavery,  71  111.  532. 

Pleadings  in  Missouri  as  to  Duty  of  Fencing. — As  to  what  is  a  sufScient 
complaint  under  the  laws  of  Missouri  to  permit  a  recovery  for  a  failure  ta 
erect  and  maintain  a  fence  as  required  by  statute,  see  tlie  following  authori- 
ties: Rowland  e.  St.  Louis,  I.  Mt.  &  S.  R  Co.,  73  Mo.  619;  s.  c,  7  Am.&  Eng. 
R  R  Cas.  566;  Bates  o.  St.  Louis,  L  Mt.  &  S.  R  Co.,  74  Mo.  60;  Bowen  «. 
Hannibal  &  St.  Jo  R  Co.,  75  Mo.  426;  Sloan  v.  Missouri  Pacific  R  Co.,  74 
Mo.  47;  Morrow  «.  Kansas  City,  St.  J.  &  C.  B.  R  Co.,  74  Mo.  82;  Luckie  e. 
Chicago  A  Alton  R  Co.,  67  Mo.  245;  Cunningham  «.  Hannibal  4k  St.  Jo 
R  Co.,  70  Mo.  202;  Johnson  v.  St.  Louis.  K.  C.  &  N.  R  Co.,  76  Mo.  558; 
Mumpower  «.  Hannibal  &  St.  Jo  R  Co.,  69  Mo.  245;  Schulte  o.  St.  Louis, 
L  Mt.  &  S.  R  Co.,  76  M'>.  324;  Edwards  «.  Railroad  Co.,  74  Mo.  117;  Wil- 
liamn  0.  Railroad  Co.,  74  Mo.  453;  Scott «.  Railroad  Co.,  75  Mo.  136;  Belchere. 
Railroad  Co.«  75  Mo.  515;  Terry  e.  Railroad  Co.,  77  Mo.  254;  Kronski  v.  Rail- 
road Co.,  77  Mo.  362;q.c.,  18Am.  &  Eng.  RR  Cas.  652:  Farrel  I «.  Union  Trust 
Co.,  77  Mo.  475;  s.  c,  18  Am.  &  Eng.  R  R  Cas.  552;  Turner  «. 
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Pacific  R.  Co.,  77  Mo.  254 ;  Missouri  Pac.  R.  Co.  v.  Perriquez,  78  Mo.  91 ; 
fl.  c,  tupra;  Missouri  Pac.  R.  Co.  o.  Wade,  78  Mo.  862;  s.  c,  infra;  Missouri 
Pac.  R.  Cu.  V.  Campbell,  78  Mo.  639;  Hannibal  &  St.  Jo  R  Co.  v.  Kozzelle, 
79  Mo.  349;  s.  c,  infra;  Dryden  «.  Smith,  79  Mo.  525;  s.  c,  infra;  ChicHgo, 
R.  I.  &  P.  R.  Co.  V.  Clare,  79  Mo.  89;  s  c,  ii\fra;  St.  Louis,  Iron  Mr.  &  S.  R. 
Co.  V.  Nance,  79  Mo.  196;  s.  c,  itfra;  St.  Louis,  Iron  Mt.  &  S.  R  Co.  i;. 
Aslier;  s.  c,  iffra;  Hannibal  A  St.  Jo  R  Co.  o.  Biakely,  79  Mo.  888; 
Uanuibal  A  St.  Jo  R  Co.  i;.  Hudgens,  79  Mo.  418. 


Tebbs  Haute  and  Indianapoub  B.  R.  Ca 

V. 

Piebob. 

(95  Indiana  EeporU,  496.) 

In  an  action  against  a  railroad  company,  to  recover  for  the  value  of  a  horse 
Icilled  by  the  defendant's  cars,  wherein  one  paragraph  of  the  complaint  was 
based  upon  the  defendant's  failure  to  fence  its  track,  and  another  alleged  a 
negligent  killing,  the  defendant  could  not  set  up,  by  way  of  counter-claim, 
that  the  plaintiff  had  negligently  suffered  his  horse  to  stray  upon  the  track, 
where  the  cars  ran  ilpoii-it,  and  were  thrown  from  the  track,  causing  the  de- 
fendant great  damage,  for  which  judgment  was  demanded. 

Where  such  action  is  based  u|M)n  the  failure  of  the  company  to  fence,  it 
must  bebrought  in  the  county  where  the  killing  occurred;  but  when  it  is 
based  upon  alleged  negligence,  it  may  be  brought  in  any  county  through 
which  the  railroad  runs.  If  such  action  be  based  on  both  these  grounds,  the 
Supreme  Court,  in  the  absence  of  evidence  of  the  venue,  will  presume  that  a 
general  finding  or  verdict  was  based  upon  the  paragraph  alleging  negli- 
gence. 

The  Supreme  Court  takes  judicial  cognizance  of  county  boundaries,  and 
that  a  certain  distance  from^a  place  named  in  a  county  is  within  that 
county. 

Where  a  material  fact  is  established  by  competent  and  uncontradicted  evi- 
dence, the  Supreme  Court  will  not  reverse  the  judgment  because  some  in- 
•competent  evidence  was  admitted  on  the  same  point. 

Fboh  the  Parke  Circuit  Court 

J.  G.  Williams,  A.  F.  White,  and  E.  Hnnt  for  appellant. 

V.  Cailier  for  appellee. 

Hammoni),  J. — Complaint  in  three  paragraphs  by  the  appellee 
a^nst  the  appellant  and  two  other  railroaa  companies,  for  the 
alleged  killing  of  a  horse  by  the  appellant,  as  lessee  of  a  railroad 
running  from  Terre  Haute,  Indiana,  to  Rockville,  Indiana.  The 
appellee's  right  to  recover-was  based,  in  the  first  and  third  para- 
graphs of  his  complaint,  upon  the  failure  of  the  appellant  to  lence 
secnrely  the  railroad  at  the  place  where  the  animal  entered  upon 
the  same  and  was  killed.  The  second  paragraph  seeks  to  recover 
upon  the  ground  of  negligence. 
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• 

The  appellant's  answer  was  in  two  paraOTaphs.  The  first  was  a 
^neral  denial.  The  second  was  a  oonnter-daim,  stating,  as  we  copy 
from  the  appellant's  brief,  the  following  facts: 

"That  Pierce  was  the  owner  of  a  horse  well  known  to  be 
breachy ;  that  he  carelessly  and  negligently  permitted  him  to  run 
at  large,  and  carelessly  failed  to  provide  snitable  inclosores  to  keep 
his  stock  npon  his  own  premises ;  that  this  horse,  being  the  same 
one  for  whose  value  the  suit  is  brought,  entered  upon  the  track  of 
appellant  in  the  town  of  Kosedale  and  wandered  alon^  the  track 
between  the  fences  on  either  side  until  it  came  to  a  bndffe,  where 
it  remained  until  one  of  the  appellant's  trains  approached,  and, 
thereupon  the  horse  attempted  to  run  through  tne  bridge,  and, 
falling  between  the  ties,  obstructed  the  track  so  that  appellant's 
locomotive  was  thrown  from  the  track  through  the  bridge,  down 
into  the  creek,  together  with  several  loaded  freight  cars,  by  reason 
of  all  of  which  apppellant  was  damaged  in  the  sum  of  $5000. 

"  The  counter-claim  further  alleges  that  there  waa  no  order  of 
the  board  of  commissioners  of  Parke  County  permitting  horses 
or  cattle  to  run  at  lai^,  and  that  appellant  was  wholly  withoat 
fault  or  negligence,  and  that  Pierce,  although  often  requested,  fails 
and  refuses  to  pay  the  damages." 

The  other  defendants  answered  by  the  general  denial.  The 
finding  and  judgment  being  in  their  favor,  they  will  not  be  further 
noticed. 

The  appellee  demurred  to  the  counter-claim  as  follows : 

"  Comes  now  the  plaintiff,  and  for  reply  to  the  second  para* 
graph  of  the  answer  oi  the  defendant,  the  Terre  Haute  and  Indian- 
apolis Railroad  Company,  demurs  to  said  answer  for  the  reason 
that  said  paragraph  does  not  state  facts  sufficient  on  answer  here- 
in." 

Trial  by  the  court ;  finding  for  the  appellee  as  against  the  appel- 
lant, and  judgment  on  the  finding,  over  the  appellant's  motion  for 
a  new  trial. 

The  appellant  assigns  as  errors  the  sustaining  of  the  demurrer 
to  its  counter-claim,  and  the  overruling  of  its  motion  for  a  new 
trial. 

It  is  objected  to  the  demurrer  that  it  was  so  defective  in  form 
as  not  to  present  any  question  as  to  the  sufficiency  of  the  counter 
claim.  Tne  demurrer  is  quite  informal,  and  had  the  court,  below 
overruled,  or  wholly  disregarded  it,  it  is  probable  that  there  would 
have  been  no  error  for  which  the  appellee  could  complain.  It  ap- 
pears, however,  from  the  record,  that  the  parties  and  the  conrt 
below  understood  the  demurrer  as  being  addressed  to  the  counter- 
claim. Thus  addressed,  we  think  it  was  sufficient,  in  substance,  to 
call  in  question  the  sufficiency  of  the  facts  stated  in  the  counter- 
claim to  constitute  a  cross  demand  against  the  appellee.  Petty  t?. 
Board,  etc,  70  Ind.  290;  Mark  v.  Murphj^  76  lid.  534. 
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Had  the  facts  stated  in  the  counter-claim  been  set  np  as  an  inde- 
pendent canse  of  action  by  the  appellant  as  plaintiff,  against  the 
appellee  as  defendant,  the  complaint  would  no  doubt  have  been 
good  upon  demurrer.  Sinram  v.  Pittsburgh,  etc.,  Ky.  Co.,  28 
Ind.  244. 

The  difficult  question  is  whether,  in  an  action  like  the  present,  for 
a  trespass,  another  trespass,  resulting  in  an  injury  to  the  defendant, 
can  he  pleaded  by  way  of  counter-claim.  It  is  provided  in  the. 
third  clause  of  section  347,  K.  S.  1881,  that  "  The  defendant  may 
set  forth  in  his  answer  as  many  grounds  of  defence,  counter-claim, 
and  set-off,  whether  legal  or  equitable,  as  he  shall  have.  Each 
shall  be  distinctly  stated  in  a  separate  paragraph,  and  numbered, 
and  clearly  refer  to  the  cause  of  action  intended  to  be  answered.*' 

Section  350,  K.  S.  1881,  defining  a  counter-claim,  is  as  follows : 
**  A  counter-claim  is  anj  matter  arising  out  of,  or  connected  with, 
the  cause  of  action  which  might  be  the  subject  of  an  action  in  fa> 
vor  of  the  defendant,  or  which  would  tend  to  reduce  the  plaintiff^B 
claim  or  demand  for  damages." 

We  do  not  think  the  cause  of  action  set  forth  in  the  counter- 
claim was  a  matter  arising  out  of,  or  connected  with,  the  appellee's 
cause  of  action.  The  appellee's  cause  of  action,  as  stated  in  two 
paragraphs  of  his  complaint,  grew  out  of  the  appellant's  failure  to 
fence  its  railroad  where  the  animal  entered  and  was  killed.  TTia 
cause  of  action,  as  stated  in  the  other  paragraph  of  his  complaint, 
was  based  upon  the  appellant's  negligence  in  kiUing  the  animal. 
The  appellant's  cause  oi  action,  or  cross  demand,  set  forth  in  its 
counter-claim,  was  based  upon  the  appellee's  negligence  in  suffer- 
ing his  horse  to  run  at  large,  whereby  said  horse  strayed  upon  the 
appellant's  railroad,  causing  to  the  latter  the  injury  for  which 
compensation  is  claimed  in  the  counter-claim.  It  is  too  apparent 
for  controversy  that  the  appellee's  negligence  in  permitting 
his  horse  to  run  at  large,  did  not  grow  out  of,  and  had  no  connec- 
tion with,  the  appellant's  failure  to  fence  its  road,  nor  with  its  neg- 
ligence in  running  its  locomotive  and  cars  over  and  killing  the 
appellee's  horse.  The  respective  acts  of  negli^nce  complained  of 
had  no  connection  with,  or  relation  to,  each  otner. 

The  decisions  of  this  court  have  been  uniformlv  adverse  to  per- 
mitting one  trespass  to  be  pleaded  as  a  counter-claim  or  set-on  to 
anotlier.  Conner  v.  Winton,  7  Ind.  523  ;  Love  joy  v.  Kobinson, 
8  Ind.  399 ;  Slayback  v.  Jones,  9  Ind.  470 ;  Shelly  v.  Vanarsdoll, 
23  Ind.  543 ;  Koback  v.  Powell,  36  Ind.  515 ;  Front  v.  Hardin, 
56  Ind.  165  (26  Am.  R  18) ;  Hess  v.  Young,  59  Ind.  379.  These 
decisions  are  in  harmony,  generally,  with  those  of  otter  States 
having  codes  similar  to  ours ;  though  there  are  a  few  decisions  hold- 
ing to  the  contrary.  See  Pomeroy  Eem.,  section  790,  and  author- 
ities there  cited.     These  exceptional  decisions,  holding  that  a. coup- 
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ter-claim  in  a  case  like  the  present  is  allowable,  are  the  ones  prin- 
cipally relied  upon  by  the  appellant  to  support  its  counter-claim. 

It  IS  not  quite  true,  as  has  been  sometimes  stated,  that  a  counter- 
claim is  only  admissible  in  actions  ex  contrdctu.  To  the  contrary, 
we  think  that  the  decisions  of  this  court  show  that  in  some  actions 
ex  delicto^  a  counter-claim  growing  either  out  of  contract  or  tort 
may  be  pleaded.  But  an  examination  of  these  cases  will  show  that 
the  matters  stated  in  the  complaint  and  the  counter-claim  arose  out 
of  tlie  same  transaction,  and  tnat  such  transaction  related  to  a  con- 
tract of  some  kind  between  the  parties.  A  reference  to  some  of 
these  cases  will  now  be  made. 

Judah  V.  Trustees,  etc.,  16  Ind.  56,  was  an  action  against  the 
defendant  to  recover  the  value  of  certain  bonds  and  coapons  re- 
ceived by  him  as  attorney  for  the  plaintiff,  and  converted  to  his 
own  use.  That  was  an  action  sounding  in  tort,  known  at  law  as  an 
action  of  trover.  1  Chit.  PL  146.  The  defendant  answered  by 
counter-claim  that  the  bonds  and  coupons  in  controversy  were  re- 
tained under  contract  with  the  plaintin  for  legal  services  rendered 
by  the  defendant.  It  was  held  that  the  case  admitted  of  the 
counter-claim.  It  will  be  noticed  that  the  canse  of  action  stated 
in  the  complaint  and  the  matter  set  up  in  the  counter-claim  both 
related  to  and  grew  oit  of  the  same  transaction,  or  contract^ 
namely,  the  employment  of  the  defendant  by  the  plaintiff  as  at* 
torney,  and  the  defendant's  claim  for  compensation  for  services 
under  such  employment. 

In  Grimes  v,  Duzan,  33  Ind.  861,  the  plaintiff  brought  an 
action  to  set  aflide,  for  fraud,  a  conveyance  made  by  him  to  the 
defendant.  The  defendant  answered  by  counter-claim,  setting  np 
title  under  his  deed  from  the  plaintiff,  charging  the  plaintiff  wito 
beine  in  the  unlawful  possession  of  the  land,  and  asking  to  have 
his  title  quieted,  and  for  possession.  The  complaint  and  counter- 
claim were  botn  founded  in  tort.  The  counter-claim  was  held 
good.  Here,  also,  it  will  be  observed  that  both  causes  of  action 
grew  out  of  the  transaction  of  the  plaintiff's  conveyance  to  the 
defendant. 

The  cases  are  too  numerous  to  mention,  where  it  has  been  held 
in  actions  on  promissory  notes  and  other  contracts,  that  a  counter- 
claim was  admissible,  setting  up  a  cross  demand  on  account  of  the 
plaintiff's  fraud  with  respect  to  the  consideration  of  the  note  or 
contract  sued  upon.  All  these  cases  differ  materially  from  those 
first  above  cited  where,  as  in  the  present  case,  the  tort  set  up  by 
the  way  of  set-off  or  counter-claim  had  no  connection  with  the  tort 
for  which  the  suit  was  brought,  and  no  relation  to  a  prior  contract 
"We  think  there  was  no  error  in  sustaining  the  demurrer  to  the 
counter-claim. 

The  appellant's  motion  for  a  new  trial  stated  as  causes  therefor, 
that  the  finding  was  not  sustained  by  sufficient  evidence,  and  was 
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contrary  to  law ;  also,  that  there  was  error  in  the  admission  of  cer- 
tain evidence. 

The  appellant  claims  that  there  was  no  evidence  authorizing 
a  finding  that  the  appellee's  horse  was  killed  by  actual  collision 
with  any  train.  The  evidence  shows  that  the  horse,  the  day 
after  he  was  missed  by  the  appellee,  was  fonnd  dead  nnder  the 
railroad' bridge,  being  cut  in  two,  and  that  there  was  blood  and 
hair  on  the  ties  of  the  bridge  above  the  place  where  the  horse  was' 
found.  These  circumstances,  with  others  given  in  evidence,  were 
sufllcient  to  raise  the  presumption  that  the  horse  was  killed  by  a 
railroad  train. 

It  is  also  urged  that  the  evidence  does  not  show  that  the  horse 
was  killed  in  Parke  County.  An  action  against  a  railroad  com- 
pany for  killing  stock,  on  account  of  its  road  not  being  fenced,  is 
local,  and  must  be  brought  in  the  county  where  the  injury  oc- 
curred. Sections  4026  and  4029,  K.  S.  1881.  But  an  action 
against  a  railroad  company  for  kiUing  stock  through  negligence  is 
transitory,  and  may  be  brought  in  any  county  tnrou^  or  into 
which  such  railroad  passes.  Section  311,  E.  S.  1881 ;  Detroit,  etc., 
R.  R.  Co.  V.  Barton,  61  Ind.  293.  While  two  paragraphs  of  the 
appellee's  complaint  sought  to  recover  on  the  grouna  of  the  appel- 
lant's road  not  being  fenced,  one  paragraph  was  based  upon  the 
appellant's  negligence.  As  the  finaing  of  the  court  does  not  show 
upon  which  paragraph  of  the  complaint  it  was  predicated,  we  would, 
perhaps,  in  the  absence  of  proof  as  to  the  venue,  have  to  presume 
that  the  finding  was  on  the  paragraph  of  the  complaint  alleging 
negli^nce.  But,  however  this  may  be,  we  think  tnat  the  record 
contains  sufficient  evidence  to  show  that  the  injury  happened  in 
Parke  County.  The  testimonv  establishes  the  fact  that  the  injury 
occurred  at  a  bridge  on  a  railroad  operated  by  the  appellant  one 
mile  north  of  Bosedale.  This  court  takes  judicial  notice  of  the 
^eo^raphy  of  the  country.     1  Works  Pr.,  section  348.    And  we 

^'udlcia]ly  know  that  a  point  on  the  railroad  one  mile  north  of 
ioeedale  would  be  in  Parke  County.  In  Indianapolis,  etc.,  E.  B. 
Co.  V.  Moore,  16  Ind.  43,  which  was  an  action  for  killing  stock  at 
a  place  where  the  railroad  was  not  fenced,  the  proof  showed  that 
the  injury  took  place  between  Shelbyville  and  London,  one  and  a 

Quarter  miles  from  London.  It  was  held  that  the  evidence  suf- 
ciently  showed  that  it  was  Shelby  County.  Louisville,  etc.,  Ry. 
Co.  V.  oreckenridge,  64  Ind.  113,  cited  by  the  appellant,  is  at  va- 
riance with  the  weight  of  authority  upon  the  q^uestion  now  under 
consideration,  and  as  to  this  point  said  decision  is  hereby  overruled. 
The  evidence  admitted  over  the  appellant's  objection,  and  for 
which  he  urges  a  reversal  of  the  judgment,  related  to  the  appel- 
lant operating  the  railroad  at  the  time  of  the  injury.  Indepen- 
dent of  the  evidence  which  may  have  been  improperly  received, 
the  proof  was  ample  and  uncontradicted  that  the  appellant,  as 


686  MISSOURI  PACIFIC  BY.  CO.  V.  WADE. 

lessee,  was  at  the  time  named  operating  the  railroad  as  aD^ed  in 
the  complaint.    Had  there  been  a  conmct  of  evidence  upon  this 

Eoint,  the  admission  of  some  of  the  evidence  complained  of  mkht 
ave  constitnted  an  error  that  wonld  require  us  to  reverse  the  jadg- 
ment.  Bat  where,  as  in  this  case,  a  fact  is  sufSciently  proved  by 
competent  evidence,  we  must  hold  that,  where  there  is  no  evidence 
to  the  contrary,  the  admission  of  additional,  incompetent  evidence 
in  support  of  the  same  fact  is,  at  most,  a  harmless  error,  which  will 
not  authorize  a  reversal.  The  motion  for  a  new  trial  wasproperlv 
overruled. 

Judgment  affirmed,  at  appellant's  costs. 
ZoLLABS,  J.,  concurs  in  the  conclusion,  but  doubts  the  correct- 
ness of  what  is  said  upon  the  question  of  counter-claim  under  our 
statute. 

Injuries  to  Trains  from  Trespassing  Cattlei— Railroad  companies  are  on 
dioHriiy  entitled  to  recover  daniHges  Iroin  the  owners  of  cattle  trespassing 
on  the  track  when  aoollision  occurs,  in  consequence  in juringfi  railroad  train. 
Housatonic,  etc.,  R.  Co.  v.  Enowlea.  30  Conn.  331;  Hannibal,  etc.,  R.  Co.  o. 
Kenny,  41  Mo.  271;  Sinmam  «.  Pitts,  Ft.  W.  &  C. 'R.  Co.  28  Ind.  244; 
Barnes  1).  Salem,  &  L.  R.  Co.  898  Mass.  560;  New  Tork  &  Erie  R.  Co. «. 
Skinner,  10  Pa.  St.  298;  N.  E.  R.  Co.  v,  Sinlath,  8  Rich.  L.  (S.  C.)  185; 
Annapolis  A  E.  R.  R.  Co.  i;.  Baldwin,  11  Am.  &  Eng.  R.  R  Cas.  486. 

But  in  an  action  against  the  company  for  injuring  cat tle»  the  defendant 
cannot  set  up  as  a  net-off  an  injury  to  the  train.  Simkins  «.  Columbia,  ^ 
Greenville  R.  Co.,  20  S.  ('.  259:  s.  c,  9ftpra. 

Suit  must  b«  brought  in  Court  having  Jurisdiction  over  Place  of  Acci- 
denti — Upon  this  poiut  see  Wade  i;.  Missouri  Pacific  R   Co.,  and  note,  vtfrtL 
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V. 

Wadb. 

(78  Miuouri  BeporU,  862.) 

The  complaint  in  this  case  does  by  implication,  though  not  ezprsBS* 
ly,  negative  the  possibility  that  the  animal  was  killed  at  a  pnblic  crot>sing 
or  witiiin  the  corporate  limits  of  a  town  or  city.  The  averment  is.  that  it 
was  killri  at  '*a  certain  point  of  uninclosed  timber  land.^'  The  compUint 
also  contained  an  averment  that  the  animal  came  upon  the  track  and  was 
killed  at  a  place  which  the  law  required  the  company  to  protect  with  a  fence 
or  cattle- guard.     Held^  that  on  this  ground  also  it  was  suiScient. 

The  complaint  alleged  that  the  animal  whs  killed  in  JefferHon  Township. 
The  ca*«e  was  first  tried  before  a  justice  of  that  township.  The  instructions 
in  the  circuit  court  told  the  jury  that  they  could  not  find  for  plaintiff  if  the 
animal  was  not  killed  in  that  township.  There  was  no  evidence  in  the 
record  to  show  where  the  killing  occurred;  but  it  did  not  satisfactorily  ap* 
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petr  that  all  the  eyldence  was  preserved,  ffeldy  that  this  court  would  pre* 
same  that  the  killing  had  been  shown  to  have  taken  place  in  Jefferson  Town- 
ship. 

In  an  action  under  the  48d  section  of  the  Missouri  R.  R.  Law  the  court  in- 
stmcted  the  jury  that  they  might,  in  addition  to  double  damages,  allow  the- 
pUin tiff  interest;  but  it  sufficiently  appeared  that  no  interest  had  been  al- 
lowed. MM,  that  the  instruction  was  erroneous,  but  as  the  defendant  had 
not  been  prejudiced  the  error  was  immaterial. 

Appeal  from  Cole  Circuit  Court 

T.  J.  Portia  and  Smith  &  Erauthoff  for  appellant 

G.  T.  White  for  respondent 

Mabtin,  C. — This  was  an  action  against  a  railroad  company  for 
the  killing  of  a  bull.  The  action  was  commenced  on  the  2d  day 
of  March^  1878,  before  a  justice  of  JeflEerson  Township  in  Cole 
Conntj,  and  was  brought  under  the  43d  section  of  the  2d  article 
of  the  Bailroad  Act  as  amended  bv  the  act  of  February  18,  1875. 
1  Wag.  Stat.  310,  §  43 ;  Sess.  Acts  1875,  p.  131.  The  action  was 
commenced  in  the  name  of  George  E.  Wade,  the  owner  of  the 
bnU,  and  the  present  plaintiff,  after  his  death,  as  sole  devisee  un- 
der his  will,  was  substituted  as  his  successor  to  the  right  of  action. 
The  comphunt  upon  which  the  action  was  founded,  reads  as  fol- 
lows : 

**  Before  H.  W.  Long,  a  justice  of  the  peace  within  and  for  the 
State  of  Missouri,  county  of  Cole,  Jefferson  Township. 
Geoige  E.  Wade,  Plaintiff,  ] 

Defendant  J 
^  Plaintiff  states  that  defendant  is  a  corporation  duly  incorpor* 
ated  under  the  laws  of  the  United  States  and  State  of  Imssouri,  and 
is  acting  as  such ;  and  that  in  the  month  of  October,  1877,  while 
running  and  operating  its  locomotives  and  cars  on  its  railroad  track 
in  said  township  at  a  certain  point  of  uninclosed  timber  land  near 
Gray's  Creek,  wrongfully  ana  unlawfully  neglected  to  erect  and 
maintain  a  lawful  fence  on  the  sides  of  their  said  railroad  where  it 
posses  through  uninclosed  lands,  and  unlawfully  failed  to  construct 
cattle-guards  where  fences  are  required  suflScient  to  prevent  horses, 
cattle,  mules,  and  other  animals  from  getting  on  their  said  railroad  at 
said  points,  as  is  required  by  the  statutes  in  such  cases,  and  that  by 
reason  and  on  account  of  such  failure  to  erect  said  fences  and  con- 
etmctsaid  cattle-guards,  a  certain  bull,  the  property  of  plaintiff,  and 
of  the  value  of  $100,  went  on  to  said  railroad  track  at  said  point,, 
and  whilst  said  bull  was  on  said  track  as  aforesaid,  he  was  run  over 
and  killed  by  said  locomotives,  cars  and  trains  of  defendant,  then 
and  there  run  and  managed  by  its  agents  and  servants.  And  said 
bull  wjbB  wrongfully  killed  in  the  manner  as  herein  stated  in  con- 
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sequence  of  his  getting  on  to  railroad  track  as  aforesaid,  and  not 
having  cattle-guards  as  aforesaid.  Wherefore  plaintiff  asks  judg- 
ment for  $200,  double  the  damage  sustained  by  him  bj  reason  of 
the  matters  and  things  herein  stated,  and  under  the  statute  con- 
cerning .corporations,  railroads  and  railroad' companies. 

"  And  for  further  cause  of  complaint,  plaintiff  says  that  whilst  he 
was  the  owner  of  the  bull  aforesaid,  ox  the  value  aforesaid,  and 
defendant,  whilst  operating  its  locomotives  and  trains  in  the  town- 
ship aforesaid,  and  at  the  time  aforesaid,  by  its  agents  and  servants 
fio  negligently  and  carelessly  ran  the  same  at  and  near  a  public 
crossing,  and  among  other  acts  of  carelessness  and  negligence  tlieu 
and  there  failed  to  ring  the  bell  or  sound  the  whistle,  and  therebv 
carelessly  and  n^ligently  ran  over,  on  their  railroad  track,  said 
bull  of  plaintiff  and  Killed  him,  whereby  plaintiff  says  he  is  dam- 
tiged  in  the  sum  of  $100,  and  for  which  plaintiff  asks  judgment" 

The  triid  before  the  justice  was  bj^  default,  and  the  value  of  the 
animal  was  assessed  at  $100,  and  judgment  rendered  for  $200, 
being  double  damages  under  the  statute.  At  the  trial  in  the  cir- 
cuit court,  which  came  off  on  the  28th  day  of  May,  1880,  the 
defendant  appeared  by  attorney,  and  the  plaintiff  introduced  wit- 
nesses, who  Knew  the  bull  ana  who  saw  him  shortly  after  he  was 
killed.  From  their  evidence,  which  is  of  a  very  circumstantial 
character,  there  seems  to  be  no  doubt  about  the  facts  suroundin^ 
the  death  of  the  bull.  He  was  struck  at  a  point  on  the  railroad 
near  Gray's  Creek  about  fifteen  feet  west  of  a  public  crossing,  and 
about  forty-five  feet  east  of  the  east  abutment  of  a  railroad  oridge 
which  spans  the  creek.  There  was  no  fence  or  inclosure  of  any 
kind  to  keep  him  off  the  track  at  that  point.  After  he  was  strack 
he  dragged  himself  down  to  the  bed  of  the  creek  where  he  died. 
He  weighed  about  1300  pounds,  and  his  heavy  tracks  on  the  grass 
indicated  that  prior  to  the  accident  he  had  been  grazing  near  the 
bridge.  His  blood  and  hair  left  on  the  railroad  track,  and  the  car 
grease  on  his  carcass,  plainly  pointed  to  the  cause  of  his  decease, 
and  the  exact  point  on  the  track  where  he  met  his  fate.  The  evi- 
dence tended  to  show  that  he  was  four  or  five  years  old,  of  the 
Durham  and  Duchess  breed,  and  that  he  was  worth  from  $50  to 
$75.  The  defendant  introduced  no  evidence,  and  the  ^nrj  re- 
turned a  verdict  assessing  the  damages  at  $100,  from  which  the 
defendant  has  appealed.    A  good  many  instructions  were  asked  and 

fiven  and  refused,  but  whicn  need  not  be  considered  in  detail  in 
isposing  of  the  case. 

It  is  objected  that  the  complaint  does  not  expressly  negative 
the  possibility  of  the  animal  having  been  killed  at  a  pubhc  crossing 
or  in  the  corporate  limits  of  a  town  or  city. 

This  objection  is  not  well  taken.  It  is  alleged  in  the  complaint 
that  the  bull  was  killed  on  the  railroad,  at  "  a  certain  point  of  un* 
indoeed  timber  land,"  where  the  defendant  had  neglected  to  main* 
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tain  fences  and  cattle-guards,  to  prevent  stock  from  getting  on  tLe 
track ;  that  it  was  at  a  point  where  the  law  required  the  def cnd> 
ant  to  maintain  fences,  etc.,  and  that  the  bull  was  injured  by  rea- 
son of  that  neglect.  I  think  the  language  suflBcientlj  negatives 
the  possibility  of  the  point  being  on  a  public  crossinff.  It  is 
equally  strong  a^nst  the  possibility  of  its  being  inside  the  corpo- 
rate limits  ot  a  city. 

Indeed  the  suflBciency  of  the  petition  is  clearly  within  the  rule 
laid  down  in  the  cases  cited  by  defendant ;  Rowland  v.  Railroad  Co., 
73  Mo.  619 ;  s.  c,  7  Am.  &  Eng.  R.  R.  Gas.  566 ;  Bates  v.  Railroad 
Co.,  74  Mo.  60 ;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  700  ;  because  it 
is  expressly  and  substantially  averred  that  the  buU  was  killed  at  a 
point  whicn  the  law  required  the  defendant  to  protect  with  a  fence 
or  cattle-guard,  and  that  he  entered  upon  the  track  at  that  point,, 
and  was  Killed  by  reason  of  the  defendant's  failure  to  maintain 
such  fence  and  cattle  guard. 

It  is  objected  that  the  evidence  in  the  record  fails  to  show 
that  the  bull  was  killed  in  Jefferson  Township.  This  point  is  not 
well  taken.  The  defendant  at  the  trial  objected  to  the  sufficiency 
of  the  complaint  in  this  respect.  But  the  complaint  shows  that 
the  killing  took  place  in  Jenerson  Township.  The  case  was  tried 
before  a  lustice  of  that  township,  and  after  verdict  it  should  be 

S resumed  that  such  a  necessary  fact  was  proved,  otherwise  the  ver- 
ict  oould  not  have  been  rendered.  The  objection  is  not  saved  ixk 
the  motion  for  a  new  trial,  as  it  should  have  oeen  to  make  it  avail- 
able here.  Neither  does  it  appear  satisfactorily  from  the  bill  of 
exceptions  that  all  the  evidence  was  preserved.  The  jury  was  in- 
structed that  they  could  not  find  for  the  plaintiff,  if  the  bull  was 
not  killed  in  Jefferson  Township.  They  must  have  had  the  evi- 
dence before  them  to  render  their  verdict,  and  the  bill  of  excep- 
tions does  not  indicate  positively  that  there  was  no  such  evidence. 
The  most  serious  objection  raised  is  the  giving  of  the  fol- 
lowing instruction  for  plaintiff :  "  If  the  jury  find  for  the  plaintiff;. 
they  will  find  the  value  of  the  bull  when  killed,  and  may  giv& 
damage  in  double  the  value  so  found,  and  if  they  see  fit  give  inter- 
est over  and  above  the  value."  This  instruction  might  do  in  an 
action  of  trover  for  the  conversion  of  personal  property.  I  allude^ 
to  that  part  of  it  relating  to  interest.  But  it  has  been  held  that  it 
will  not  apply  to  actions  for  negligence.  Meyer  v.  Railroad  Co.,  64r 
Mo. 543 ;  DeSteiger  v. RailroadCo., 73  Mo.  33;  s.  c,  7  Am. &  Eng. 
R.  R.  Cas.  593.  I  do  not  think  the  defendant  has  been  in jur^ 
by  it.  It  seems  very  clear  from  the  evidence  preserved  and  the 
verdict  rendered  that  no  interest  was  actually  included  in  the  find- 
ing of  the  jury.  The  highest  estimate  of  the  value  of  the  bull 
^ven  by  the  witnesses  was  $75,  and  the  lowest  estimate  $50.  The 
iiury  assessed  the  damages  at  $100.  Their  verdict  was  as  follows : 
^  We,  Hie  jury,  find  for  the  plaintiff,  and  assess  his  damages  at 
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$100."  Now  ander  the  instruction  of  the  court  which  left  to  the 
jury  the  ri^ht  to  double  the  dama^,  this  verdict  must  be  taken 
aj3  giving  the  full  measure  of  doiible  damages  called  for  in  the 
•complaint.  Seaton  v.  Railroad  Co.,  55  Mo.  416.  Judgment  was  en- 
terea  upon  it  as  such,  without  doubling  the  amount.  As  it  stands, 
it  is  conclusive  against  the  plaintiff,  and  he  hai9  not  ventured  to 
disturb  it.  Assuming  that  the  jury  followed  the  evidence  before 
them,  it  is  evident  that  their  verdict  for  $100  was  just  double  the 
minimum  price  or  value  of  the  bull,  sworn  to  by  the  vritnesses, 
which  was  $50,  and  did  not  include  any  interest.  I  do  not  think 
the  defendant  has  sustained  any  prejudice  by  this  instruction 
about  interest ;  and  I  am  satisfied  that  a  reversal  of  the  case  on 
this  ground  would  ignore  the  merits  of  the  controversy,  and  re- 
sult in  no  substantial  advantage  to  the  defendant  in  another 
trial.  In  the  trial  before  the  magistrate  the  judgment  was  for 
$2)0,  double  damages.  | 

For  these  reasons  I  think  the  judgment  should  be  affirmed. 
Philips,  C,  concurs. 

WiNSLow,  C,  dissented,  on  the  ground  that  the  instruction  per- 
mitting the  jury  to  find  interest  as  a  part  of  the  damages  was  a 
fatal  error,  and  was  not  cured  by  any  of  the  considerations  pre- 
sented in  the  majority  report.  As  to  the  other  points  he  con- 
•curred. 

Pleading  in  Missouri.— As  to  what  is  a  sufficient  complaint  under  the  laws 
of  Missouri  to  permit  a  recovery  for  an  injury  to  cattle  caused  by  a  failure  to 
erect  and  maintain  a  fence  as  required  by  statute,  see  Missouri  Pacific  R. 
Co.  V.  Perrjquez,  and  note,  ntpra. 

Suit  must  be  brought  in  Court  having  Jurisdiction  over  Place  of  Accident. 
— A  statutory  action  against  a  railroad  company  for  an  injury  to  cattle  occa- 
eioned  by  its  failure  to  fence  must  generally  l>e  brought  in  a  court  having 
jurisdicLion  over  the  place  where  the  injury  occurred.  Little  Rock  &  Ft.  S. 
R.  Co.  0.  Clifton,  88  Ark.  205;  Evansville  &  C.  R.  R.  Co.  «.  Enpernon,  59 
Ind.  438;  Louisville,  N.  A.  &  C.  R.  Co.  v,  Breckenridge,  64  Ind.  118;  De- 
troit,E.  R.  &  L  R.  Co.  ©.  Barton,  61  Ind.  293;  Louisville,  N.  A.  &  C.  R,  Co. 
«.  Kieus,  82  Ind.  357;  Louisville,  N.  A.  &  C.  R.  Co.  «.  Davis,  83  Ind.  89; 
L(»uisville,  N.  A.  &  C.  R.  Co.  v.  Wickerson,  83  Ind.  163;  Grand  Rapids  & 
Indiana  R.  Co.  e.  South  wick,  30  Mich.  444;  State  ez  rel.  fi.  Judge  of  Dis- 
trict Court,  83  La.  Ann.  954;  Davis  D.  Central,  etc.,  R.  Co.,  17  Ga.  323; 
Terre  Haute  <&  I.  R.  Co.  i;.  Pierce,  95  Ind.  496;  s.  c,  mpra;  Louisville,  N. 
A.  &  C.  R.  Co. «.  Harrington,  92  Ind.  457;  s,  c,  k^iii. 
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Hannibal  and  St.  Joseph  R.  R.  Oa 

V. 

Bozzellb. 

(79  Muaouri  BeporU,  849.) 

A  complaint  in  an  action  under  the  48d  section  of  the  Railroad  Law  for 
killing  cattle,  alleged  that  the  cattle  ^*came  upon  the  track  and  were  run 
over  and  killed  at  a  point  on  the  same  where  it  passes  through  unincloscd 
lands  and  at  a  point  on  said  road  where  there  was  no  public  or  private  croRs- 
ipg/'  Hdi^  that  these  averments  sufficiently  negatived  the  poshibility  that 
the  killing  took  place  in  a  city,  town,  or  villnge,  or  at  a  statinn. 

The  fact  that  a  railroad  track  runs  parallel  with  and  adjoining  a  public 
highway  or  another  railroad  track,  does  not  exempt  the  company  from  the 
duty  of  fencing  when  it  passes  through  inclosed  and  cultivated  fields  or  un- 
indosed  lands. 


Appealed  from  Clay  Circuit  Court. 

6.  W.  Easley  for  appellant. 

Bozzelle  &  Spiker  and  Smirall  &  Sandusky  for  respondent. 


Henry,  J. — This  action  was  instituted  in  the  circuit  court  of 
Clay  County  to  recover  double  damages  of  defendant  for  killing 
four  steers,  the  property  of  plaintiff.  The  petition  alleges  that  the 
cattle  "came  upon  the  railroad  track  and  were  run  over  and  killed 
at  a  point  on  tiie  same  where  it  passes  through  uninclosed  hinds, 
and  at  a  point  on  said  road  where  there  was  no  public  or  private 
crossing,"  and  where  said  road  was  not  feticed.  Flaintiff  had  judg- 
ment from  which  this  appeal  is  prosecuted. 

The  firet  question  relates  to  the  sufficiency  of  the  petition,  and 
it  is  contencied  that '^  for  aught  that  appears  in  the  petition  the 
animals  may  have  been  killed  in  a  city,  town,  or  village,  or  at  a 
Btation."  This  question  was  recently  passed  upon  by  this  court  in 
Bntledge  v.  Hann.  &  St.  Jo.  R.  R.  Co.,  78  Mo.  286 ;  s.  c,  infra^ 
and  decided  adversely  to  defendant,  and  we  might  dispose  of  this 
by  a  simple  reference  to  that  case,  and  will  only  add  that  in  speak- 
ing of  the  subdivisions  of  a  tract  or  tracts  of  land  embraced  in  town 
or  city  plats,  they  are  almost  invariably  mentioned  as  blocks  or 
lots,  ana  when  one  speaks  of  a  tract  of  land  he  is  understood  to  re- 
fer to  a  tract  not  so  subdivided.  The  petition  might,  and,  as  the 
suit  was  commenced  in  the  circuit  court,  should  have  been  more 
specific,  but,  after  verdict,  we  must  hold  it  sufficient. 

Appellant's  counsel  also  insists  that  at  the  point  where  the  cat- 
tle were.killed  the  defendant  was  under  no  obligation  to  fence. 
The  plaintiff  was  driving  a  lot  of  cattle  from  Kansas  City,  north, 
and  the  four  that  were  killed  strayed  from  the  public  road  and 
passing  over  the  St.  Louis,  Kansas  City  &  Northern  Ry.  got 
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upon  defendant's  track  and  were  killed  by  a  train  of  cars,  "For 
some  distance  before  you  reach  the  crossing,"  said  a  witness,  "  the 
defendant's  track,  the  track  of  the  8t.  Loais,  Kansas  City  &  Nortli- 
ern  Ry.,  and  a  pubh'c  road,  run  alongside  of  and  panillel  widi 
each  other.  Tlie  track  of  the  St.  Louis,  Kansas  City  &  Nortliera 
Ry.  is  soutli  of  and  about  ten  feet  distant  from  defendant's 
track,  tlie  public  road  is  south  of  the  track  of  the  St.  Loais,  Kan- 
sas City  &  Northern  Ry.,  and  runs  immediately  along  the  edge 
of  the  embankment  upon  which  it  is  built,  and  the  Missouri  River 
is  soutli  of  and  close  to  the  public  road.  There  is  a  strip  of  beach 
between  the  public  road  and  the  river."  The  two  railroads  and 
the  public  road  run  parallel  with  each  other  for  about  two  hundred 
yards  west  of  the  crossing,  and  the  cattle  got  on  defendant's  road 
about  fifty  yards  above  the  crossing. 

The  case  of  Rutledge  v.  Railroad  Co.,  siypra^  decided  this  ques- 
tion also.  The  object  of  the  statute  is  to  afford  protection  to  pri- 
vate property  as  well  as  to  passengers  on  trains.  The  owner  may 
lawfully  permit  his  stock  to  run  at  large,  and,  if  they  stray  upon 
the  track  of  a  railroad,  it  is  no  defence  that  the  highway  and  the 
railroad  run  parallel,  and  that  the  right  of  way  oF  the  conijpany 
adjoined  the  highway.  .A  highway  and  a  railroad  track  migutso 
run  for  miles  through  uninclosed  prairie  land  upon  which  thon- 
Bands  of  cattle  are  grazing.  Such  was  the  case  with  several  of  the 
railroads  in  this  State  when  the  Double  Damage  Act  was  first  en- 
acted. It  does  not  follow  because  a  railroad  right  of  way  is 
parallel  to  and  adjoining  a  public  road  that  the  railroad  built  upon 
that  rigiit  of  way  does  not  run  through  the  land  upon  which  the 
highway  is  established  and  opened. 

I^or  does  the  fact  that  the  titusk  of  the  St.  Louis,  Kansas  City 
&  Northern  Ry.  Co.  lay  between  the  defendant's  road  and 
the  highway,  and  that  tne  two  railroad  tracks  were  but  nine 
feet  apart,  excuse  the  defendant  from  erecting  fences.  The  St 
Louis,  Kansas  City  &  Northern  Ry.  is  but  an  easement  over 
the  land  it  occupies.  The  duty  of  fencing  isimposed  on  each  road, 
and  even  if  the  other  road  had  erected  tlie  required  fence  adjoin- 
ing the  highway,  and  the  cattle  had  strayed  from  the  highway  on 
to  that  road  through  a  defect  in  the  fence,  occasioned  by  an  acci- 
dent which  would  have  exempted  that  company  from  liability  had 
they  been  killed  on  that  road,  and  from  that  Iiad  strayed  upon  de- 
fendant's road  and  been  killed,  the  defendant  would  have  been  lia- 
ble to  the  owner. 

Judgment  affirmed.    All  concur,  Hough,  O.  J.,  in  the  result 

Pleading  in  Missourh — As  to  what  is  a  sufficient  complaint  uod^the  laws 
of  Missouri  to  permit  a  recovery  for  an  injury  to  cattle  occasioned  by  a  fail- 
ure on  the  part  of  a  railroad  company  to  construct  a  statutory  fence,  see 
Miflsouri  Pacific  R.  Co.  o.  Perriduez,  and  note,  9wpra, 

Fanois  along  Highway  Parallai  with  Traek,--A.  nilroad  oompany  is  ordi- 
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narily  bound  by  statute  to  fence  its  road  when  it  runs  alongside  of  a  high- 
way. Indianapolis  &  C.  R.  Co. «.  Guard,  24  Ind.  233;  Indinnapolis^  C.  R. 
Co.  V.  McKtnney,  24  Ind.  288;  Toledo,  W.  AW.  R.  Co.  «.  Cary,  87  Ind.  172; 
Jeffersonville,  etc.,  R.  Co.  v.  Sweeney,  82  Ind.  480;  Hannibal  <&  St.  Jo.  R.  Co. 
«.  Rutledge,  78  Mo.  286;  s.  c,  vifra;  LouiBYille,  N.  A.  &  C.  R.  Co.  o. 
Shanklin,  94  Ind.  297;  8.  c,  ntpra. 


St.  Loms,  Isoir  MouKTAm,  Aism  SotrrasBV  Bt.  Oo. 

Abheb. 

(79  MuiouH  BBp^nit,  482.) 


In  an  action  asainst  a  railroad  company  for  killing  plaintiff^s  hogA, 
founded  on  the  48a  section  of  the  Railroad  Law,  the  petition  failed  to  state 
that  the  hoss  came  open  defendant's  track  at  a  point  where  defendant 
was  requirea  by  law  to  fence.  BM^  that  it  was  for  t&ia  reason  ftttally  de- 
fective. 

Appkal  from  Butler  Circuit  Court. 

T.  J.  Portis  and  Smith  &  Krauthoff  for  appellant. 

S.  M.  Chapman  for  respondent. 

Pbk  Cubiah. — ^This  suit  originated  before  a  justice  of  the  peHoe 
in  Butler  County,  and  was  for  the  recovery  of  double  damages  for 
stock  killed  by  the  defendant's  road  in  Au^st,  1877,  and  the  trial 
in  the  circuit  court  to  which  it  was  appealed,  occurred  before  the 
Bevised  Statutes  of  1879  took  efEect.  The  statement  filed  was  as 
follows : 

^  Plaintiff  states  that  the  defendant  is  a  corporation  duly  incor- 
porated by  the  laws  of  the  State ;  that  it  was  uie  occupier  of  and 
managing  a  railway  between  the  town  of  Poplar  Bluff,  Missouri, 
and  we  city  of  Cairo,  Illinois,  between  the  13th  day  of  August 
and  the  13th  day  of  September,  1877 ;  that  between  said  days  de* 
fendant,  by  its  engines  and  cars,  on  thcf  line  of  its  said  road  in  the 
township  of  Poplar  Bluff,  Missouri,  at  a  point  on  said  road  where' 
it  was  not  fenced  and  where  there  was  no  public  crossing  or  cattlei* 
gnards,  killed  thirty  hogs,  the  property  of  plaintiff,  oi  the  value 
of  $300.  Plaintiff  therefore  prays  judgment  for  $600^  double 
tb^  value  of  said  propery,  as  provided  by  statute/' 

The  petition  fails  to  allege  that  the  hogs  got  on  the  trad  at  a 
point  where  the  company  was  by  law  required  to  fence ;  and  under 
all  the  decisions  of  tnis  court  on  that  question  is  fatally  defective. 
Jndgfnent  reveraed. 

0#ffi#n[A  Rsfirsnoe.— See  Wabash,  St.  L.  A  P.  B.  Go.  ^  TrettSi  aadnota^ 
10  A.  A  B.  R  Gbs.-88 


694  BT.  LOUIS,  ETO.y  BT.  00.  t.  VANOS. 


St.  LoinBi  Ibon  Mouittain  and  Bouthxbs  Bt.  Oa 

V. 

Nanob. 

(79  Mi9t(mri  BeporU,  196,) 

Under  the  statute,  a  railroad  company  is  not  liable  to  the  owner  of  stock 
killed  or  injured,  unless  it  get  upon  the  track  at  a  place  where  the  compaoy 
is  by  law  required  to  fence;  and  no  statement  of  the  cause  of  action  is  good 
which  does  not  contain  such  an  averment,  expressly  or  impliedly. 

Where  the  petition  shows  no  cause  of  action,  a  judgment  for  the  plsiotif 
will  be  rerersed,  although  no  exception  was  taken  in  the  court  below. 

Appeal  from  Jefferson  Oircnit  Court — Hon.  L.  F.  Dinning, 
Judge.         • 
Koveraed. 

George  H.  Benton  and  Thomas  J.  Portis  for  appellant. 
Louis  Wagner  and  B.  Zwart  for  respondent. 

Henbt,  J. — ^This  is  a  suit  commenced  in  a  justice's  court  in 
Iron  County,  to  recover  double  damages  for  stock  killed  on  defend- 
ant's road  by  a  train  of  cars.  Plaintiff  had  judgment  successively 
in  the  justice's  and  in  the  circuit  court,  and  defendant  has  appealed 
to  this  court,  and  the  only  ground  upon  which  a  reversal  is  urged 
is  that  the  statement  filed  before  the  justice  docs  not  contain  suffi- 
cient facts  to  constitute  a  cause  of  action.  It  alleges  that  ^^de- 
fendant by  its  agents,  engines,  and  cai*s  killed  one  white  steer,  tlie 
property  of  plaintiff,  at  a  place  on  its  road  where  the  same  passes 
through,  along,  or  adjoinmg  uninclosed  lands,  where  defendant 
failed  to  construct  lawful  fences  .  .  .  and  by  reason  of  such 
failure,  against  the  provisions  of  the  statute  made  and  provided,  to 
plaintiff's  damage  in  the  sum  of  $50." 

In  Cecil  v.  Railroad  tlo.,  47  Mo.  246,  it  was  held  that  on  a  state- 
ment which  failed  to  allege  that  the  stock  got  on  the  road  throngh 
a  defect  of  cattle-guard,  or  in  consequence  of  a  failure  to  fence, 
jj^laintiff  could  not  recover,  and  that  decision  has  never  been  ques- 
tioned by  this  court.  The  railroad  company,  under  the  section 
upon  which  this  action  is  based,  is  not  liable  to  the  owner  of  stock 
killed  or  injured  unless  it  got  upon  the  track  at  a  place  where  the 
company  is  by  law  required  to  fence,  no  matter  at  what  place  it 
may  be  killed  or  injured,  and  no  decision  of  this  conrt  can  be 
found  in  which  a  statement  omitting  tliat  averment  has  been 
held  good.  In  Edwards  v.  Railroad  Co.,  74  Mo.  117,  and  Bowen 
V,  Railroad  Co.,  75  Mo.  426,  the  averments  in  the  statement  were 
held  sufficient  to  warrant  the  inference  that  the  stock  got  upon  the 
track  by  reason  of  the  failure  to  fence,  but  there  is  no  allegation 
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ID  this  Btatement  from  which  snch  an  inference  can  be  drawn.  We 
are  not  inclined  to  be  technical  in  the  construction  of  statements 
filed  with  justices  in  snch  cases,  but  they  must  contain,  expressly 
or  bj  reasonable  implication,  a  statement  of  the  facts  which  en- 
title plaintiff  to  recover. 

Nor  was  the  objection  ont  of  time.  It  was  made  in  the  circuit 
court,  in  a  motion  in  arrest  of  judgment,  and  it  has  been  i-epeatedly 
held  by  tliis  court  that  where  tlie  petition  shows  no  cause  of  action 
it  will  be  considered  here,  although  no  exceptions  were  taken  in 
the  court  l)elow.  State  ex  rel.  v.  Griffith,  63  Mo.  545 ;  Bateson  v. 
Clark,  37  Mo.  31. 

The  judgment  is  reversed,  and  the  cause  remanded.  All 
eoncnr. 

Cenaral  Rafereneei — See  Wabash,  St.  L.  &  P.  R,  Oo.  o.  Tretts,  and 
Bote,  «/(/hk 


LoTTisYiLLBy  New  Albant  Aim  Chioago  Bt.  Oa 

V. 

Quads. 

(01  Indiana  BeporU,  295.) 

lo  an  action  against  a  railroad  for  killing  stock,  the  complaint  alleged  that 
the  defendant,  while  running  its  cars  over  the  road,  at  a  place  where  the 
road  was  not  securely  fenced,  ran  over  and  killed  certain  stock;  that  the 
place  where  such  stock  entered  on  the  defendant's  road  was  not  at  the  cross- 
ing of  any  public  highway  or  in  the  corporate  limits  of  any  city  or  town, 
but  was  a  place  where  the  company  was  required  by  law  to  fence  and 
-could  have  fenced.  On  demurrer,  hdd^  that  the  complaint  did  not  aver 
that  the  road  ^as  not  fenced  securely  at  the  place  where  the  stock  entered. 

If  the  place  at  which  the  stock  entered  was  one  which  the  road  was  re- 
q|U]red  to  fence  and  was  capable  of  being  fenced,  as  alleged,  the  presump- 
'Qon  is  that  the  company  had  done  its  duty  in  regard  to  fencing  it. 

From  the  Jasper  Circuit  Court. 
W.  F.  Srillwell  for  appellant. 
J.  JN^.  Wallace  for  appellee. 

NiBLACK,  C.  J. — Action  by  Juh'us  Quade  a^inst  the  Louisville, 
New  Albany  &  Chicago  Rv.  Co.  for  killing  live-stock.  The  action 
was  commenced  in  the  T^hite  Circuit  Court,  and  taken  upon  a 
chan^  of  venue  to  the  Jasper  Circuit  Court.  The  complaint 
was  m  two  paragraphs. 

The  first  paragraph  charged  that  on  the  7th  day  of  May,  1882, 
4t  the  county  of  wtiite,  and  State  of  Indiana,  the  defendants,  while 
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running  a  train  of  cars  over  their  line  of  road  in  said  county  of 
White,  ^^  at  a  place  where  their  road  was  not  eecnrelj  fenced,  ran 
ovei*  and  killed,  with  their  engine  and  cars,  one  mare  and  yearling 
colt,  the  property  of  the  plaintiff,  of  the  value  of  two  hnndi*ed  and 
twenty-five  dollars;  that  the  place  where  said  mare  and  colt  en- 
tered on  the  defendant's  road  was  not  at  the  crossing  of  any  public 
highway,  street  crossing,  or  within  the  corporate  limits  of  any  city 
or  incorporated  town,  but  was  a  place  wiiere  the  company  were 
reqmred  by  law  to  fence  their  road,  and  a  place  where  they  could 
have  fenced  their  said  road." 

The  second  paragraph  charged  the  defendants  with  running- 
their  train  of  cars  over,  and,  in  the  same  county,  killing  a  heifer 
belonging  to  the  plaintiff,  of  the  value  of  forty  dollars,  on  the  6th 
day  o(  January,  1882. 

Separate  demurrers  were  overruled  to  both  paragraphs  of  the 
complaint.  Issue;  trial  by  the  court;  finding  and  judgment  for 
the  plaintiff  for  one  hundred  and  ninetv  dollars. 

It  is  claimed  that  the  first  paragraph  of  the  complaint  cannot 
be  construed  as  averring  that  the  place  at  which  the  mare  and  colt 
entered  upon  tlie  railway  track  was  not  eecurelj^  fenced,  and  that 
for  that  reason  the  demurrer  to  that  paragraph  ought  to  nave  beea 
sustained. 

This  appears  to  us  to  be  a  well-grounded  objection.  It  is  averred 
that  the  mare  and  colt  were  killed  at  a  place  at  which  the  road  was- 
not  securely  fenced,  and  that  the  pointat  which  they  entered  upon 
the  road  was  a  place  where  the  company  were  required  by  law  to- 
fence  their  road,  and  where  it  could  have  been  fenced  ;  but  these 
allegations  do  not  amount  to  an  averment  that  the  road  was  not 
securely  fenced  where  the  mare  and  colt  went  upon  it.  These, 
animals  may  have  gone  upon  the  road  at  a  point  at  which  it  was- 
securely  fenced,  and  been  killed  where  it  was  not  so  fenced.  In 
such  an  event  the  company  was  not  liable  for  the  killing.  Belle-' 
fontaine  Ry.  Co.  v.  Suman,  29  Ind.  40;  Jefferson ville,  etc.,  R. 
R.  Co.  V.  jJrevoort,  30  Ind.  324;  Toledo,  etc.,  Ry.  Co.  v. 
Howell,  38  Ind.  447;  Jefferson  ville,  etc.,  R.  R.  Co.  t;.  Lyon,  72 
Ind.  107  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  648. 

If  the  place  at  which  the  animals  entered  was  one  at  whieb  the 
company  were  required  to  keep  a  fence,  and  was  a  place  capable  of 
being  fenced,  the  inference  ought  rather  to  be  that  the  company 
had  done  their  duty  in  regard  to  fencing  the  road. 

We  see  no  ground,  upon  which  the  sufficiency  of  the  para^piph 
in  question,  can  be  maintained. 

The  judgment  is  revei'sod  with  coats,  and  the  cause  remanded  for 
further  proceedings. 

QsQfral  a«fsrsnos%— Sc^^Witt^f  8t  L.  ^  P.  B.  Co.  «.  Tretts,^aii4  nsMy 
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LouisviLLB,  New  Albany  and  Chioaqo  Ey.  Co. 

V. 

Hall. 

(98  Indiana  BiporUy  245.) 

A  complaint  against  a  railroad  company  for  killing  stock,  otherwise  8ufB- 
dent^  18  uot  bad  for  failing  to  aver  that  the  road  could  have  been  fenced  at 
the  point  where  the  stock  entered  upon  it. 

Fbom  the  Patnam  Circuit  Conrt. 
A.  D.  Thomas  for  appellHiit. 
L.  J.  Cc»ppage  for  appellee. 

Hammond,  J. — Action  bj  the  appellee  against  the  appellant  to 
recover  daniaffes  for  killing  appellee's  horse  bv  the  api^ellant's 
locomotive  ana  cars.  The  venne  on  tlie  appellant's  motion  was 
dianged  from  the  Montgotnery  Circuit  Court  to  the  conrt  below. 
The  trial  I'esulted  in  a  finding  and  judgment  for  the  appellee. 
The  overrnling  of  the  appellant's  demnrrer  to  the  appellee^s  com- 
plaint is  the  only  ruling  complained  of.  The  complaint  charged 
that  the  railroad  was  not  fenced  at  the  place  where  the  animal  en- 
tered upon  the  track  and  was  kilted.  This  was  snffieient.  Detroit, 
6te.,  R.  R.  Co.  n).  Blodgett,  61  Ind.  816 ;  Terre  Haute,  etc.,  R.  R. 
Co.  u  Penn,  90  Ind.  284;  s.  c,  16  Am.  4  Eng.  R.  R.  Cas.  661. 
if  the  railroad  could  not  properly  have  been  fenced  at  the  place  in 
question,  that  was  a  matter  of  defence.  It  was  not  necessary  for 
tne  complaint  to  allege  that  it  could  have  been  fenced  at  such 

Slace.    Fort  Wayne,  etc.,  R.  R.  Co.  v.  Mnssetter,  48  Ind.  286 ; 
effersonville,  etc.,  R.  R.  v,  Lyon,  66  Ind.  477 ;  Jeffersonvillhe, 
«tc.,  R.  R.  Co.  V.  Lyon,  72  Ind.  107. 

The  demurrer  to  the  complaint  was  properly  overruled. 
AflSrmed,  at  appellant's  costs. 

Qen«ral  Ref«r6no««— See  Wabaah,  St.  L.  &  P.  R.  Ck). «.  Tretts,  and  note, 
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LouiBTiLLBy  Kew  Albakt  asd  Chioaoo  Rt.  Oo. 

V. 

Habbigan. 

(94  Indiana  ReporUy  245.) 

In  an  action  against  a  railroad  company  to  recover  the  ralue  of  two  honet 
belonging  to  the  plaintiff^  alleged  to  have  been  killed  by  the  defendants 
locomotive  and  train  of  cars,  where  the  complaint  charged,  inter  alia,  **  that 
the  railroad  of  the  defendant  was  not  fencea  at  the  place  where  said  boraea 
got  on  the  track  and  where  said  horses  were  killed,"  the  allegation  as  to  the 
want  of  fences  is  sufficiently  definite  and  certain  on  a  demurrer  to  the  com- 
plaint for  the  want  of  facts. 

A  bill  of  exceptions  does  not  become  a  part  of  the  record  until  it  has  been 
filed ;  and,  unless  the  transcript  shows  the  filing  of  such  bill,  it  cannot  be 
considered  by  the  Supreme  Court  as  constituting  a  part  of  the  record. 

In  the  absence  of  tno  evidence  from  the  record,  no  available  error  can  be 
predicated  upon  the  instructions  given,  unless  they  are  erroneous  as  mere 
abstract  propositions  of  law,  nor  upon  the  instructions  refused,  for,  even  if 
they  state  tne  law  correctly,  the  Supreme  Court  will  presume  they  weze 
properly  refused  as  inapplicable  to  the  case  made  by  the  evidence. 

From  tlie  Farke  Circnit  Coart. 

A.  D.  Thomas  for  appellant 

G.  W.  Paal  and  J.  £.  Humphries  for  appellee. 

HowK,  O.J. — ^Tliis  was  a  snit  by  the  appellee  to  recoTer  the 
Talne  of  two  horses  belonging  to  him,  alleged  to  have  been  killed 
by  the  appellant^s  locomotive  and  train  of  cars  at  a  pl&ce  on  the 
line  of  its  railroad  which  was  not  secnrely  fenced.  This  suit  was 
commenced  in  the  Montgomery  Circuit  Conrt  and  was  there  put 
at  issue,  when,  upon  the  appellant's  application,  tlie  venue  of  the 
cause  was  changed  to  the  court  below.  There  the  issues  joined 
were  tried  by  a  jury  and  a  general  verdict  was  returned  for  tlie 
appellee,  assessing  his  damages  in  the  sum  of  $300.  Over  tlie 
appellant's  motion  for  a  new  trial  judgment  was  rendered  on  the 
verdict. 

In  this  court  the  appellant  has  assigned  as  errors  the  decisions 
of  the  circuit  court  (1)  in  overruling  its  demurrer  to  appellee's  com- 
plaint, and  (2)  in  overruling  its  motion  for  a  new  trial.  Appellee's 
complaint  originally  contained  two  parncrraplis,  but  befoi^  tri<a]  he 
withdrew  the  second  paragmph,  and  the  CJiuse  was  tried  below 
upon  the  issue  joined  on  the  first  paragraph.  The  siifliciency  of 
the  fii*st  paragraph  of  the  complaint,  therefore,  is  the  only  question 
pi*esentea  for  our  decision  by  the  tii-st  alleged  error.  In  the  firet 
paragraph  of  his  complaint  the  appellee  alleged  that  on  or  about 
the  17th  day  of  November,  1881,  the  appellant,  by  its  agents  and 
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employees,  was  mnning  and  operating  its  line  of  railroad  through 
Montgomery  County;  tliat  the  appellant,  by  its  agents  and  em- 
ployees, then  and  there  ran  its  locomotive  and  train  of  cars  upon 
and  killed  two  horses  belonging  to  the  appellee,  one  of  the  value 
of  $250,  and  the  other  of  the  valne  of  $150 ;  that  both  of  said 
horses  were  so  run  upon  and  killed  as  aforesaid,  in  Montgomery 
County,  w^ithout  any  fault  or  negligence  of  the  appellee ;  that  the 
defendant  has  no  fence  on  either  side  of  said  road  at  the  place 
where  said  horses  got  on  the  track  and  where  said  horses  were 
killed ;  that  said  defendant  has  no  fence  on  either  side  of  the  said 
road  where  said  hoi*ses  were  killed  ;  that  the  railroad  of  the  defend- 
ant was  not  fenced  at  the  place  where  said  horses  got  on  the  track, 
and  where  said  horses  were  killed  ;"  that  appellee  was  damaged  by 
tlie  killingof  his  horses  in  the  sum  of  $400,  which  was  due  and 
unpaid.     Wherefore,  etc. 

In  discussing  the  sufficiency  of  appellee's  complaint  the  appel-, 
lant's  counsel  claims  that  the  complamt  is  bad  in  this,  that  it  fails 
to  show  that  the  railroad  track  was  not  securely  fenced  in  at  the 
time  when  and  at  the  place  where  the  appellee's  hoi*ses  entered 
upon  such  track.  In  the  foregoing  summary  of  the  complaint  we 
have  quoted  literally,  and  placed  within  the  usual  quotation  marks 
the  averments  iu  regard  to  time  and  place.  It  will  be  seen  there- 
from that  so  far  as  time  is  concerned,  these  averments  can  be  con- 
strued as  having  reference  only  to  the  time  of  filing  the  complaint, 
with  the  exception  of  the  last  averment  which,  by  the  tense  of  the 
verb  used,  relates  to  some  indefinite  time  in  the  past.  The  record 
of  this  cause  shows  that  the  complaint  was  filed  and  the  suit  com- 
menced in  the  Montgomery  Cirouit  Court,  on  the  26th  day  of 
December,  1881 ;  and  it^  was  averred  therein  that  the  appellee's 
horses  were  run  over  and  killed  "on  or  about  the  17th  day  of 
November,  1881,"  upon  the  appellant's  railroad  track  by  its  loco- 
tive  and  train  of  cars.  The  complaint  speaks,  as  of  the  date  of  its 
filing  in  the  .proper  court,  or  clerk's  ofiice  of  the  court.  There- 
fore, it  is  claimed  by  the  appellant's  counsel,  that  the  averments 
in  the  complaint  "that  the  defendant  has  no  fence,"  etc.,  only 
show  that  the  defendant  had  no  fence  on  either  side  of  its  road, 
etc.,  at  the  tinie  the  complaint  was  filed  on  the  26th  day  of  Decem- 
ber, 1881,  but*  utterly  fail  to  show  that  the  road  was  not  securely 
fenced  in  when  the  appellee's  horses  were  run  over  and  killed  on 
November  I7th,  1881,  some  forty  days  before  the  filing  of  the 
coHiplaint. 

We  arc  not  fully  convinced  by  this  line  of  argument;  but  con- 
ceding, without  deciding,  that  the  averments  last  referred  to  are 
insuflicient,  we  are  of  opinion  that  the  last  allegation,  literally 
quoted  in  our  summary  of  the  complaint,  makes  the  pleading  good 
at  least  as  against  a  demurrer  thereto  for  the  want  of  sufficient 
facts.     This  allegation  was :  That  the  railroad  of  the  defendant 
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was  not  fenced  at  the  place  where  said  Iiorses  got  on  the  track,  and 
where  said  horses  were  killed."  Appellant's  learned  coansel 
objects  to  this  allegation  on  the  ground  that  it  is  too  indefinite  and 
uncertain ;  but  such  an  objection  to  a  pleading,  as  we  have  often 
decided,  cannot  be  readied  by  a  demurrer  for  the  want  of  facts, 
and  only  by  a  motion  to  make  the  pleading  or  allegation  more  cer- 
tain and  specific  Ohio,  etc.,  By.  Ck>.  v.  Collarn,  73  Iiid.  261; 
&  c.,  5  Am.  &  Eng.  B.  R.  Cas.  554 ;  State,  ex  rel.y  v.  Nefi,  74  Ind. 
146 ;  Bryan  t;.  Mooi-e^  81  Ind.  9. 

The  demurrer  to  the  complaint  was  correctly  overruled. 

Under  the  alleged  error  of  the  trial  court  in  overrnling  the 
motion  for  a  new  trial,  the  first  question  discnssed  by  the  appel- 
lant's coansel  relates  to  the  sufiicieucy,  or,  as  he  claims,  the  insaf- 
ficiencv,  of  the  evidence  to  sustain  the  verdict.  Appellee's  ooniisel 
insist,  however,  that  the  bill  of  exceptions^  containing  the  evidence, 
is  not  properly  in  the  reoord,  for  the  reason  that  there  is  notliing 
in  the  record  showing,  or  tending  to  show,  that  such  bill  had  ever 
been  filed.  This  pomt  seenis  to  be  well  made,  and  must  be  sus- 
tained. It  is  shown  by  the  record  that  on  the  8th  day  of  May, 
1883,  the  appellant's  motion  for  a  new  trial  was  filed  and  over- 
ruled, and  sixty  days  were  then  given  to  file  bills  of  exception 
herein.  There  is  in  the  record  what  purports  to  be  a  bill  of  excep- 
tions^ containing  the  evidence,  which  bill  seems  to  have  been 
signed  by  the  judge,  before  whom  the  cause  was  tried,  on  tlie  30th 
day  of  June,  1883,  and  within  the  time  given  by  the  court  But 
there  is  no  memorandum  or  file-mark,  or  recital  of  any  kind,  in 
the  transcript  before  us  which  shows,  or  tends  to  show,  that  such 
bill  of  exceptions  was  filed  in  the  triad  court  within  the  time  given, 
or,  indeed,  at  any  time. 

In  section  629,  B,  S.  1881,  it  is  provided  that  a  bill  of  excep- 
tions must  be  signed  bv  the  judge  and  **  filed  in  the  cause,"  and 
^  When  so  filed,  it  shall  be  a  part  of  the  record."  In  the  recent 
ease  of  hoj  v.  Loy,  90  Ind.  404,  this  precise  question  was  under 
eonsideration,  and  it  was  there  said :  ^'  Where  time  is  given  beyond 
the  term  in  which  to  file  a  bill  of  exceptions,  and  it  appears  tliat 
the  bill  was  presented  to  and  signed  by  the  judge  within  the  time 
limited,  the  record  must  show,  in  some  manner,  that  the  bill  was 
filed,  or  it  cannot  be  considered  in  this  court  as  constituting  a  part 
of  the  record  of  the  cause."  In  the  case  at  bar,  therefore,  it  must 
be  held  that  the  evidence  given  on  the  tiial  is  not  a  part  ot  the 
record. 

Appellant's  counsel  next  complains  in  argument  of  the  instmo- 
tions  of  the  court  to  the  jury,  and,  also,  of  the  court's  refusal  to 

S've  the  jury  other  instructions  at  the  appellant's  request  All 
ese  instructions,  as  well  those  refused  as  those  given,  were  made 
part  of  the  record  by  bill  of  exceptions,  filed  in  time  and  properly 
m  the  transcript.     In  the  absence  of  the  evidence  from  the  record. 
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howeTer,  we  cannot  saj  that  the  court  erred,  either  in  giving  or  in 
refusing  to  give  instructions  to  tlie  jury.  None  of  those  given 
seem  to  be  erroneous,  as  mere  abstract  propositions  of  law ;  and,  in 
the  condition  of  the  record,  it  cannot  be  said  that  tiiey  were  not 
applicable  to  the  case  made  hy  the  evidence.  Hov  can  it  be  said 
that  the  court  erred  in  its  refusal  to  give  the  instructions  asked  for 
bj  the  appellant;  for,  if  it  be  conceded  that  the  instructions  asked 
for  stated  the  law  correctly,  yet,  in  the  state  of  the  record,  wo  are 
bound  to  conclude  that  they  were  properly  refused,  because  they 
were  inapplicable  to  tlie  case  shown  by  the  evidence;  in  other 
words,  the  record  of  this  cause  fails  to  show  that  the  trial  court 
erred  in  any  of  the  rulings  complained  of  bv  the  appellant,  and,  in 
the  absence  of  such  a  showing,  it  is  conclusivelv  presumed  by  this 
court  that  such  rulings  were  not  erroneous.  ]j!j'ers  v.  Murphy,  60 
Ind.  282 ;  Bowen  v.  FoUard,  71  Ind.  177 ;  Loy  v.  Loy,  supra. 
The  judgment  is  affirmed,  with  costs. 

General  R«fereno«t — See  Wabash,  St.  L.  &  P.  R  Co.  «.  Tretts,  and  note, 
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TSETTS. 
(96  Indiana  BeportSy  450.) 

The  Tefosal  to  strike  out  part  of  a  complaint  is  a  harmless  error. 

Id  a  suit,  under  the  statute,  against  a  railroad  company  for  killing  stock, 
the  material  question  is  as  to  the  fence  at  the  place  where  the  animals  en- 
tered, and  not  at  the  place  where  they  were  killed. 

The  obligation  of  a  railroad  company  to  fence  its  track  exists  except  at 
places  where  a  fence  would  impair  the  use  of  private  property  or  the  rights 
of  the  public,  and  it  includes  the  duty  of  maintaining  cattle-guards  where 
they  are  necessary  and  proper  to  prevent  access  frcim  intersecting  highwa3r8. 

To  present  any  question  to  the  Supreme  Court  as  to  admitting  evidence, 
objection  must  be  specifically  stated  to  the  court  below  and  shown  by  bill 
of  exceptions. 

The  court  may  refuse  to  send  interrogatories  to  the  jury  which  the  attor- 
aey  of  the  opposite  party  has  had  no  opportunity  to  see  until  after  he  has 
closed  his  argument. 

Fbom  the  De  Kalb  Circnit  Conrt. 

C.  B.  Stuart,  W.  Y.  Stuart,  aud  J.  E.  Rose  for  appellant 

C.  Emauuel  for  appellee. 

Eluutt,  C.J. — This  action  was  brought  by  appellee  to  recover 
the  value  of  a  mare,  alleged  to  have  entered  upon  appellant's  track 
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at  a  point  where  it  was  not  fenced,  and  to  have  been  killed  by  llie 

appellant^s  locomotive. 

A  motion  to  strike  ont  part  of  the  complaint  was  overmled,  and 
tliis  ruling  is  assigned  as  error.  Many  cases  decide  that  such  a  ml- 
ing.  even  thoiiffli  erroneons,  will  not  warrant  a  reversal. 

The  place  of  entiy  is  the  material  question  in  cases  of  this  char- 
acter. If  animals  enter  at  a  place  where  the  railroad  company  was 
bound  to  fence,  the  company  is  liable,  although  they  were  killed 
at  a  point  where  the  company  was  under  no  duty  to  fence.  Jef- 
fersonville.  etc.,  R.  R.  Co.  v.  L^'on,  72  Ind.  107;  Ohio,  etc.,  Ry. 
Co.  V.  Miller,  46  Ind.  215 ;  Jeffersonville,  etc.,  R.  R.  Co.  t?.  Avery, 
31  Ind.  277;  India!iap)lis,  etc.,  R.  R.  Co.  v.  Adkins,  23  Ind.  340. 
There  was  some  conflict  in  the  evidence  in  this  case  as  to  whether 
the  place  where  appellee's  mare  entered  upon  the  railroad  track 
was  one  which  the  company  was  bound  to  fence,  but  we  do  not 
feel  at  liberty  to  disturb  the  verdict.  It  appears  that  the  prede- 
cessor of  ap[)ellant  had  for  nine  years  kept  the  fence  along  the 
track  where  the  mare  entered,  and  that  appellant  had  suffered  it  to 
become  insecure.  This,  in  connection  with  other  evidence  in  the 
case,  warranted  the  jury  in  inferring  that  the  place  was  one  which 
might  have  been  fenced. 

The  stiitute  makes  no  provision  as  to  the  places  which  may  be  left 
unfenced,  but  the  courts,  recognizing  the  necessity  of  excepting 
streets  of  towns  and  cities,  and  places  where  the  business  of  the 
railroad  companies  demands  that  no  fences  be  made,  have  engrafted 
exceptions  upon  the  statute.  These  exceptions  have  been  made,  not 
to  advance  the  private  interests  of  railroad  corporations,  but  to  pro- 
mote the  public  good  by  enabling  the  corporations  to  discharge 
their  duty  to  the  public.  These  exceptions  exist  only  in  cases 
where  a  necessity  is  shown.  It  was  said  in  Pittsburgh,  etc.,  Ry. 
Co.  V,  Laufnian,  78  Ind.  319,  that  "it  is  not  the  province  of  the 
courts  to  create  exceptions  to  the  rule,  or  to  interfere  with  the  leg- 
islative policy,  upon  the  ground  suggested,  or  for  any  like  reason." 
The  ground  referred  to  by  the  court  was,  that  as  the  track  was 
through  a  town,  numerous  cattle-guards  would  weaken  it.  Many 
cases  are  cited,  and  we  add  Indianapolis,  etc.,  Ry,  Co.  v,  Thomas, 
84r  Ind.  194,  where  it  was  said :  "  For  the  exception  is  made  be- 
cause the  general  public  have  an  interest  in  the  proper  operation 
of  such  great  means  of  traffic  and  transportation,  and  not  because 
the  interests  of  the  railroad  corporation  will  be  promoted."  It 
must  always  appear  from  the  evidence  that  there  was  a  suflScient 
reason  for  not  obeying  the  statute.  The  court  said  in  Indianapolis, 
etc.,  R.  R.  Co.  V.  'Lindley,  75  Ind.  426:  "That  the  track  ot  the 
road  was  not  fenced  at  the  place  in  question,  is  clearly  shown ;  and 
the  evidence  falls  far  short  of  showing  a  good  reason  for  not  having 
fenced  it."  Again,  it  was  said  in  Wabash,  etc.,  Ry.  Co.  v.  For* 
shee,  77  Ind.  158:  "But  whenever  a  railroad  company  can  build 
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and  maintain  snch  a  fence,  without  interfering  with  the  rights  of 
the  public  or  with  tlie  free  use  of  private  property,  then  it  is  bound 
to  maintain  the  fence,  whether  it  be  in  a  city,  or  village,  or  in  the 
country.     The  Ohio,  etc.,  Ry.  Co.  v.  Rowland,  50  Ind.  349.'* 

Where  cattle-gnards  are  necessary  to  keep  animals  from  the 
track,  it  is  the  dnty  of  railroad  companies  to  construct  them,  unless 
some  sufficient  reason  is  sliown  excusing  them  from  the  perform- 
ance of  this  dnty.  In  Grand  Rapids,  etc.,  R.  R.  Co.  v»  Jones,  81 
Itid.  523,  the  court  said :  ^'  No  railroad  can  be  said  to  he  securely 
fenced  at  an  established  crossing,  where  suitable  cattle-pits  have  not 
been  constructed."  It  was  said  in  another  case :  ^'  It  is  as  much 
the  dnty  of  the  appellant  to  fence  against  animals  on  the  highway 
as  aj?aiiist  animals  m  adjoining  fields  or  woods."  Evansville,  etc.,. 
R.  R.  Co.  V.  Barbee,  74  Ind.  169,  vide  authorities  cited,  p.  173. 

In  order  to  save  questions  upon  rulings  admitting  evidence^ 
specific  objections  must  be  stated  to  the  trial  court  and  incorpor- 
ated in  the  bill  of  exceptions.  City  of  Delphi  v.  Lowery,  74  Ind. 
520  (39  Am.  R.  98). 

In  so  far  as  the  sixth  instrnction  asked  by  appellant  stated  the 
law  correctly,  it  was  embodied  in  the  instructions  given  at  the  re- 
quest of  the  appellant  and  those  given  by  the  court  on  its  own 
motion.  There  was,  consequently,  no  error  in  refusing  the  in- 
struction designated. 

After  the  argument  had  commenced,  appellant  presented  to  the 
court  interro^tories,  and  requested  that  they  shoula  be  propounded 
to  the  jury,  but  the  court  denied  the  request.  It  is  not  shown  at 
what  stage  of  the  argument  they  were  presented,  but  it  is  affirma- 
tively shown  that  the  counsel  for  appellee  had  no  opportunity  to 
see  them  until  after  he  had  concluded  his  argument.  We  think 
the  court  did  right  in  refusing  appellant's  i-equest.  Olasgow  v. 
Hobbs,  52  Ind.  239. 

Judgment  affirmed. 

Company  only  Liable  for  Injury  when  Bound  to  Fence  at  Point  whero 
Cattle  Enter. — When  cattle  come  upon  the  track  at  a  point  where  the  rail- 
road company  is  not  bound  to  fence,  the  company  is  not  liable  for  injury  to 
them  whereyer  it  occurs.  Indianapolis,  C.  &  L.  R.  Co.  d.  Warner,  85  Ind. 
615;  Jeffersonyille,  M.  <&  L  R.  Co.  d.  Huber.  42  Ind.  178;  Great  Western  R. 
Co.  V.  Morthland,  80  111.  461;  Illinois  Central  R.  Co.  v.  Bull,  72  III.  687; 
Smith  D.  Chicago,  etc.,  R.  Co.  84  Iowa,  606;  Schneir  «.  Chicago,  etc..  R.  Co., 
40  Iowa,  887;  Peoria,  etc.,  R.  Co.  t>.  Barton,  80  III.  72;  Wier.  tj.  St.  Louis, 
etc.,  R.  Co.,  48  Mo.  568;  Davis  «.  Burlington  &  M.  R.  R.  Co.,  26  Iowa.  649; 
Jeflfersonyille,  etc.,  R.  Co.  d.  Lyon,  72  Ind.  107;  s.  c,  2  Am.  &  Eng.  R.  R. 
Can.  648;  Snider  d.  St.  Louis,  etc.,  R.  R.  Co.,  7  Am.  &  Eng.  R.  R.  Cas.  668. 

Pleading  and  Evidence> — It  is  therefore  necessary  to  aver  in  the  complaint 
and  to  prove  that  the  cattle  came  upon  the  track  at  a  point  where  the  rail- 
road company  was  bound  to  fence  but  failed  to  do  so.  Morrison  d.  New  York,. 
etc.,  R.  Co.,  82  Barb.  (N.  Y.)  668;  Bellefontaine  R.  Co.  v.  Suman,  29  Ind. 
40;  Jefferson vi lie,  etc.,  R.  Co.  «.  Brevoort,  80  Ind.  824;  Toledo,  etc.  R.  Co.. 
SL  HoweU,  88  Ind.  447;  Jeffersonville,  etc.,  R.  Co.  v.  Lyon,  72  Ind.  107;  s.  c.,. 
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1^  Am.  A  "Bug.  R.  R.  Cas.  648;  St.  Loura,  Iron  Mt.  ft  S.  R.  Co.  c.  Nance,  79 
Mo.  196;  8.  c,  $upra;  St.  Louis,  Iron  Mt.  &  S.  R.  Co.  ©.  Asher,  79  Mo.  432; 
s.  c,  aupra;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Quade.  91  Ind.  295;  s.  c, 
Mtpra;  Lt^uisville,  N.  A.  &  C.  R.  Co.  d.  Hall,  98  Ind.  254;  8.  c,  $wpr»;  Louis- 
ville, N.  A.  A  C.  R.  Co.  «.  Harrigan,  94  Ind.  246;  s.  c,  9upm;  Wabash,  St. 
L.  &  P.  R.  Co.  f>,  Tretts,  96  Ind.  450;  s.  c,  wpra. 

But  see  Fickle  «.  St.  Louis,  etc.,  R.  Co.,  54  Mo.  219;  Waltherv.  Pacific 
R  Co.,  55  Mo.  276*  Indianapolis  A  Vincennes  R.  Co.  v.  Blma,  92  Ind.  496; 
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Aboknbbioht. 

(98  Indiana  Bep<frU,  264.) 

In  m  actioB  noder  the  atatute,  before  a  juatioe  of  the  peace,  a^nst  a 
lailroad  company  for  killing  stock,  a  complaint  ia  not  bad  for  failure  to 
allege  that  the  road  was  not  fenced  where  the  animal  entered  npon  the 
track;  nor  for  failure  to  show  by  direct  averment  that  the  plaintiff  was 
damaged ;  or  that  the  damages  are  due  and  unpaid,  where  the  value  ef  the 
stock  killed  is  alleged. 

From  tbe  Floyd  Circait  Conrt. 
A.  Dowling  for  appellant. 
G.  B.  Oardwill  for  appellee. 

Hammond,  J. — Action  by  the  appellee  to  reeorer  damages  for 
killing  her  cow  by  the  appellant's  loooiiiotive.  It  is  averred  that 
the  milroad  was  not  fenced  where  the  animal  was  killed,  bat  there 
is  no  averment  that  it  was  not  fenced  at  the  point  where  it  entered 
upon  the  track.  The  latter  allegation  is  essential  in  cases  com- 
menced in  the  circnit  coart,  but  as  to  cases  like  the  present,  b^n 
before  a  justice  of  the  peace,  the  complaint  is  good  without  such 
averment.  Ohio,  etc.,  Ry.  Co.  v.  Miller,  46  Ind.  215;  OhiOi 
etc,  Ry.  Co.  v.  McClure,  47  Ind.  317 ;  Wabash  Ry.  Co.  «.  For- 
shee,  77  Ind.  168;  Indianapolis,  etc.,  R.  R*  Co.  v.  Sims,  92  Ind. 
496 ;  s.  c,  mpra. 

It  is  also  objected  to  the  complaint  that  it  ^  did  not  aver  that 
the  plaintiff  was  damaged  by  the  killing  of  the  cow,  nor  that  any 
damages  were  due,  nor  that  they  were  unpaid."  It  is  alleged  that 
the  animal  was  of  the  value  of  one  hundred  dollars,  and  was 
killed.  This  shows  that  the  plaintiff  was  damaged,  and  in  snch 
case  the  direct  charge  that  the  injury  was  to  the  plaintiff^s 
damage,  etc.,  is  not  essential.     Kent  v.  Cantrall,  44  Ind.  452. 

The  rule  that  a  complaint  based  upon  contract  must  allege 
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directly  or  show  by  necessary  inference  that  the  plaintiff's  claim  is 
due  and  unpaid,  does  not  apply  to  an  action  for  tort.  The  appellee 
recovered  judgment  in  the  court  below,  to  which  the  appellant  had 
appealed  from  the  justice,  in  the  sum  of  one  hundi'ed  dollars.  It 
is  claimed  this  was  excessiv^e.  If  we  were  governed  by  the  weight 
of  evidence  as  it  appears  in  the  record,  we  would  probably  have  to 
say  that  the  cow  was  not  worth  more  than  seventy-five  dollars. 
There  was,  however,  evidence  tending  to  show  that  siie  was  worth 
one  hundred,  and  even  one  hundred  and  fifty  dollars,  and  we 
cannot,  therefore,  under  well-established  rules  of  practice,  reverse 
the  judgment  on  account  of  the  amount  of  the;  recovery. 

The  learned  counsel  for  the  appellant,  in  urging  that  the  evi- 
dence fails  to  show  that  the  railroad  was  not  fenced  at  the  point  at 
which  the  animal  entered  upon  it,  has  inadvertently  overlooked 
the  testimony  of  one  of  the  appellee's  witnesses,  who  testitied 
clearly  and  explicitly  that  the  railroad  was  not  fenced  at  that 
place. 

The  record  discloses  no  error.    AfiSrmed,  with  costs. 

PleftdlAft  ki  Action  before  Justice  of  the  Peacci — ^In  aD  action  before  a 
justice  of  the  peace  to  recover  damages  from  a  mil  road  company  for  killing 
cattle,  it  is  not  essential  that  the  pleadings  should  be  as  full  as  in  the  case 
of  an  action  instituted  in  an  ordinary  court.  The  complaint  must,  however^ 
sabstantially  set  forth  the  cause  of  action.  Norton  «.  Hannibal,  etc.,  R.  Co., 
48  Mo.  887;  Wood  v.  St.  L.,  etc.,  R.  Co.,  58  Mo.  109;  MfPheeters  e. 
Hannibal,  etc.,  R.  Co.,  45  Mo.  23;  Toledo,  etc.,  R.  Co.  «.  Cole,  50  HI. 
185;  Indiana,  etc.,  R.  Co.  e.  Leamon,  18  Ind.  178;  Bellefontaine  R.  Co.  v. 
Read,  88  Ind.  477;  Indianapolis,  etc.,  R.  Co.  f.  Hamilton,  44  Ind.  76; 
Housatonic  R.  Co.  e.  Waterbury,  28  Conn.  101 ;  Pittsburgh,  etc.,  R.  Co.  v. 
Hannon,  60  Ind.  417;  Kansas  Pac.  R.  Co.  v-  Taylor,  17  Kan.  566;  Indisna- 
polia,  etc.,  R.  Co.  v,  Candee,  60  Ind.  112;  Razor  v.  St.  Louis,  etc.,  R.  Co.,  7 
Am.  is  £ng.  R.  R  Cas.  562;  Key  e.  St.  Louis,  etc.,  R.  Co.,  7  Am.  &  Eng. 
R.  R  Cas,  565;  Rowland  e.  St.  Louis,  etc.,  R.  Co.,  7  Am.  &  Eng.  R.  R.  Cas. 
566;  Wilcox  «.  Toledo,  etc.,  R.  Co.,  9  Am.  &  Eng.  R.  R  Cas.  518;  Chicago, 
R  L  &  P.  R  Co.  e.  King,  79  Mo.  828;  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Zink,  92  Ind.  406;  Indianapolis  &  V.  R  Co.  v,  Sims,  92  Ind.  496;  Penna. 
Co«  0t  al.  e.  Rusie,  95  Ind.  286;  LouisTille,  N.  A.  &  C.  R.  Co.  e.  Argen- 
brif^ht,  98  Ind.  254;  s.  c,  mpra. 

Qencral  Refsrancct — As  to  the  ordinary  rules  of  pleading  in  cases  like  the 
above,  see  Wabash,  St.  L.  A  P.  R  Co.  «.  Tretts,  and  note,  ntpra. 
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V. 
HARRmaTON. 

(99  Indiana  BeporUy  457.) 

A  complaiDt  for  killing  an  animal,  under  section  4095,  R  8.  of  Inditna 
1881.  good  in  other  reRpecta,  which  avers  that  the  defendant "  ran  against  and 
over  said  mare  and  killed  her,*'  not  showing  that  the  injury  was  dooe  by  the 
locomotives,  cars  or  other  carriages  run  upon  the  road,  is  good  after  verdict. 

From  tlie  Carroll  Circnit  Court, 

W.  F.  Stillwell  for  ap|)ellant. 

J.  Applegate  and  C.  ll.  Pollard  for  appellee. 

NiBLACK,  J. — ^This  was  an  action  by  Abraham  Harrington  against 
tlie  Louisville,  New  Albany  &  Chicago  Gj.  Co.,  commenced  in 
the  superior  court  of  Tippecanoe  County  and  taken  by  change 
of  venue  to  the  Carroll  Circnit  Court,  where  upon  atrial  there 
was  a  verdict  for  the  plaintiff  assessing  bis  damages  at  $112.50. 
Motion  in  arrest  of  juugmcnt  overruled,  and  judgment  on  the 
verdict. 

The  only  error  assigned  is  that  the  complaint  did  not  state  facts 
£ufficieiit  to  constitute  a  cause  of  action  against  the  appellant 
With  some  verbal  changes  of  a  merely  formal  character,  the  com- 
plaint was  as  follows: 

''The  plaintiff  complains  of  the  defendant  and  says  that  at  the 
time  hereinafter  mentioned  the  defendant,  .  .  .a  con^oration  duly 
organized,  .  .  .  was  the  owner  of  a  certain  railroad  known  as  the 
Louisville,  New  Albany  &  Chicago  Ry.  together  with  the  track, 
cara,  locomotives  and  other  appurtenances  thereto  lielonging;  tliat 
on  or  about  the  10th  day  of  April,  1882.  the  plaintiff  was  the 
owner  and  possessed  of  a  certain  mare  of  the  value  of  $125,  and  which 
mare  casually  and  without  the  fault  of  the  plaintiff,  strayed  in  and 
upon  the  track  and  ground  occupied  by  the  railroad  of  the  defend- 
ant, at  a  point  about  one  half  mile  north  of  the  city  of  Lafaj'ette 
in  the  county  of  Tippecanoe,  where  said  railroad  was  not  securely 
fenced  in,  .  .  .  and  at  a  point  on  said  milroad  where  the  same  conld 
have  been  securely  fenced  in,  and  such  a  fence  properly  main- 
tained by  the  defendant.  And  the  plaintiff  further  alleges  that 
said  defendant,  by  its  agents  and  servants,  ran  against  and  over 
the  said  mare  of  the  plaintiff  and  killed  and  destroyed  the  same, 
to  the  damage  of  the  plaintiff  $125." 
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The  objection  made  to  the  sufficiency  of  the  complaint  is  that  it 
did  not  aver  that  tlie  mare  was  rnn  over  and  killed  bv  the  cars, 
locomotive  or  other  carriage  of  the  defendant,  referiin^  to  section 
4025,  R.  S.  1881,  under  wiiich  this  action  is  prosecuted. 

It  is  true,  that  the  averment  in  the  con) plaint,  relating  to  the 
manner  in  which  the  mare  was  killed,  did  not  bring  this  case 
fully  within  the  provisions  of  the  section  of  the  statute  referred  to, 
which  makes  railroad  companies  liable  in  certain  c<ises  for  stock 
killed  or  injured  by  their  locomotives,  cai-s  or  other  carriages,  and 
if  objection  had  been  made  to  the  complaint  on  that  account  in  the 
court  below  before  going  to  trial,  that  court  wonld  doubtless  have 
held  the  objection  well  taken,  for,  at  least,  uncertainty  in  the  aver- 
ment. But  taking  into  consideration  the  uni  vei*8ally  admitted  pur- 
poses for  which  railroad  companies  are  organized,  and  the  nses  for 
which  railroads  are  constructed,  in  connection  with  the  preceding 
averments  of  the  complaint,  we  think  the  reasonable  inierence  is, 
and  that  the  fair  intendment  of  the  averment  was,  that  the  mare 
was  run  over  and  killed  by  some  vehicle  or  other  machinery  beloi^g- 
ing  to  the. defendant  and  in  use  upon  its  railway  track. 

If  we  are  correct  in  this  construction  of  the  complaint,  and  we 
feel  justified  in  assuming  that  we  are,  the  defect  complained  of 
was  cured  by  the  verdict,  and  cannot  now  be  made,  in  any  way, 
available  to  reverse  the  judgment  by  raising  the  question  of  the 
sufficiency  of  the  complaint  for  the  first  time  in  this  court.  Peck 
V,  Martin,  17  Ind.  115 ;  Alford  v.  Baker,  53  Ind.  279 ;  Scott  v. 
Zartman,  61  Ind.  328 ;  Indianapolis,  etc.,  K.  R.  Co.  v,  McCaffery, 
72  Ind.  294;  Evansville,  etc.,  K.  R.  Co. -y,  Willis,  80  Ind,  225; 
Yeoman  v.  Davis,  86  Ind.  189. 

The  cases  of  Pittsburgh,  etc.,  Ry.  Co.  v.  Troxell,  57  Ind.  246; 
Pittsburgh,  etc.,  Ry.  Co.  v.  Hannon,  60  Ind.  417;  and  Ricketts 
V.  Sandiier,  69  Ind.  318,  cited  in  support  of  the  objection  made 
to  the  complaint,  have  as  precedents  no  practical  application  to 
the  case  in  hearing.  In  each  of  those  cases  the  complaint  failed  to 
charge  in  any  suitable  way,  that  the  defendant  had  committed  the 
wrongful  act  complained  of.  Besides,  in  each  case  the  sufficiency  of 
the  complaint  was  challenged  before  going  to  trial. 

The  judgment  is  affirmed,  with  costs. 

General  Reference! — See  as  to  injuries  to  cattle  otherwise  than  by  direct 
contact  with  train,  Croy  «.  LouiBville,  N.  A.  &  0.  R.  Co.,  and  note,  ir^fra. 
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Obot 

V. 

LouiBTiLLEy  Nkw*  Albant  akd  Chioago  Rt.  Oo. 

(97  Indiana  Beportt^  186.) 

In  order  that  the  special  findings  of  a  jury  in  answer  to  interrogatories 
may  control  the  general  yerdict,  they  must  be  irreconcilably  inconsistent 
therewith. 

In  order  to  entitle  the  nlaintill  to  a  judgment  on  the  special  findings 
notwithstanding  the  general  Terdict,  all  material  facts  most  appear  in  the 
finding. 

In  a  suit  against  a  railroad  company  for  injury  to  cattle  by  cars,  proof 
must  be  made  that  the  injury  occurred  in  the  county  where  suit  is  brougliL 
This  is  a  jurisdictional  fact. 

In  such  a  suit  there  must  be  proof  of  direct  injury — ^proof  that  the  animal 
was  actually  touched  by  the  locomotive  or  cars* 

Where  a  railroad  company  has  no  right  by  fencing  in  its  track  to  ex- 
clude proprietors  from  their  private  passage  to  the  highway,  it  is  not  liabie 
•  under  the  statute  for  injury  to  cattle. 

Fbom  the  Montgoraerr  Oircnit  Oonrt. 

6.  W.  Paul,  M.  D.  Wbite  and  J.  E.  Hamphries  for  appeflant 

A.  D.  Tliomas  for  appellee. 

Black,  O. — ^Tlie  appellant  bronght  his  action  against  the  ap- 
pellee to  recover,  nnder  the  statute,  damages  for  toe  itijnriug  of 
cattle  by  rnnning  a  locomotive  and  train  of  cars  upon  them. 

A  general  verdict  for  the  defendant  was  retnmed,  with  answers 
to  interrogatories,  which  were  propounded  to  the  jnrj  by  each 
party.  The  plaintiff  moved  for  judgment  upon  tlie  answers  to  the 
interrogatories,  notwithstanding  the  general  verdict.  This  motion 
was  overrnled,  as  was  also  the  plaintiff's  motion  for  a  new  triaL 

III  oi*der  that  the  special  finaings  of  a  jury  in  answer  to  interrog- 
atories  may  control  the  geneitd  verdict,  they  most  be  irreeonea- 
ably  inconsistent  therewiw. 

To  entitle  the  plaintiff  to  recover,  it  was  necessary  that  there  be 
proof  of  the  fact,  alleged  fn  the  complaint  and  denied  in  the  an- 
Bwer  thereto,  that  the  animals  were  injured  in  the  county  in  whtdi 
the  action  was  bronght.  Evansville,  etc.,  R.  R.  Oo.  v,  Epperson, 
59  Iiid.  488 ;  Louisville,  etc.,Ry.  W.  Co.  v.  Breckenrid^  64  Ind. 
118 ;  Louisville,  etc.,  Ry.  Co.  v.  Davis,  88  Ind.  89.  This  jurisdio- 
tional  fact  was  not  shown  by  the  special  findings. 

The  statute,  R.  S.  1881,  section  4025,  et  seq.y  gives  the  right  of 
action  for  the  killing  or  injuring  of  animals  by  the  locomotives, 
cars  or  other  carriaees  used  on  me  railroad,  and  this  is  construed 
to  require  proof  of  direct  injury — ^proof  that  the  animal  for  the 
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killing  or  in  jnring  of  which  action  is  bronght  was  actually  touched 
by  tlie  locomotive,  cars  or  other  carriages.  Indianapolis,  etc., 
Ry.  Co.  V.  McBrown,  46  Ind.  229;  Louisville,  etc., 
Ry.  Co.  V.  Smith,  58  Ind.  575.  It  was  not  shown  by  these 
special  findings,  that  the  animals  were  struck,  or  touched,  or  killed, 
or  injured  by  the  locomotive,  cars  or  other  carriages,  or  even  that 
they  were  injured  or  killed  upon  the  railroad  track. 

u  nless  all  the  material  facts  of  the  cause  of  action  were  proved, 
the  verdict  could  not  be  otherwise  than  for  the  defendant.  We 
cannot  look  to  the  evidence  in  reviewing  the  ruling  upon  a  mo- 
tion for  judgment  on  the  answers  of  me  jury  to  interrogatories, 
notwithstanding  the  general  verdict. 

Facts  necessary  to  the  plaintiffs  recovery  not  being  shown  by 
the  special  findings,  he  could  not  have  judgment  thereon  over  the 
general  verdict  for  the  defendant. 

The  evidence  showed  that  the  animals  entered  upon  the  railroad 
at  night,  by  escaping  from  the  plaintiff's  inclosed  field  in  which 
they  were  pasturing ;  that  the  lence  along  the  east  side  of  this 
field,  over  which  the  animals  passed,  was  a  good  rail  fence,  main- 
tained by  the  plaintiff,  nine  or  ten  rails  hi^h,  and  such  a  fence  as 
was  used  by  good  htisbandmen  of  the  neighborhood ;  that  at  the 

J^laee  wbei-e  tne  animals  entered,  this  fence  was  twenty-four  feet 
rem  the  railroad  track,  and  that  a  fence  extended  in  an  unbroken 
line  along  the  west  side  of  the  railroad  for  about  three-fourths  of  a 
mile  northward  and  the  same  distance  southward  from  the  place 
of  entry.  The  railroad,  constructed  many  years  before,  was  lo- 
cated, by  permission  of  the  board  of  county  commissioners  entered 
of  record,  upon  a  State  road  leading  from  Crawfordsville  to  La- 
fayette, commonly  known  as  ^^  the  turnpike."  There  was  ^Iso  a 
fence  east  of  the  railroad  opposite  the  place  where  the  cattle  en- 
tered and  about  forty-eight  feet  distant  from  the  railroad  track, 
and  this  fence  like  that  on  the  west  side,  extended  northward  and 
southward  to  intersecting  county  roads  running  east  and  west,  the 
place  being  called  ^'Croy's  Lane."  There  was  no  evidence  of  a. 
vacation  of  this  State  road ;  on  the  contrary,  it  was  shown  that  it 
was  still  used  as  a  highway  and  worked  as  such  by  the  road  super- 
visors. At  the  place  where  the  animals  entered,  the  wagon  traok 
ran  along  on  the  east  side  of  the  railroad  track  and  about  tweaty^ 
five  feet  from  it.  At  the  distance  of  a  half  a  mile  southward,  the 
wagon  track  crossed  the  railroad  track  and  ran  along  the  west  side 
thereof.  The  fences  along  this  highway  were  situated  substan- 
tially as  they  were  when  the  railroad  was  constructed,  and  the  ad- 
joining proprietoiB  continued  to  use  the  highway  and  had' no  other 
outlet  ixottt  their  faraur.  Immediately  oppoaite  the  place  where 
the  animals  ontered^  the  railroad  raa  through  a  out  three  and  one 
half  feet  deep,  and  the  tnxk  of  the  railroad  ooald  not  be  used  for 
the  passage  of  wagons  thereon. 
19  A.  A;  E.  a  Cas.— 89 
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Coonsel  for  the  appellant  insist  that  the  appellee  was  liable 
nnder  the  statute,  because  the  railroad  was  not  ^^  fenced  in"  br 
means  of  fences  on  both  sides  of  the  railroad  track  connected  with 
cattle-^ards  and  separating  it  from  the  wagon-track. 

It  IS  not  necessary  to  decide  a  question  argued  by  couDsel, 
whether  under  the  statute  a  railroad  compaify  is  liable  for  killing 
or  injuring  by  its  train  animals  which  entered  upon  the  railroad  br 
passing  over  a  good  f^ce  extending  along  one  side  of  the  railroad, 
and  not  maintained  Jby  the  railroad  company,  at  a  place  where  it 
was  possible  to  fence  in  the  railroad  without  intei-ference  with  the 
rights  of  the  public  or  those  of  the  railroad  company,  but  it  was 
not  fenced  in. 

Before  this  railroad  was  constructed,  the  place  upon  which  the 
appellant's  cattle  entered  was  a  public  highway,  over  every  part  of 
which  travellers  were  entitled  to  pass.     When  the  raihoaa  com- 

Eany  made  its  track  there,  it  had  no  right  to  further  obstrnct  the 
ighwav  by  erecting  fences  and  constructing  cattle-guards  thereon. 

A  railroad  company  is  liable  for  failure  to  fence  private  ways. 
Baltimore,  etc.,  R.  B.  Co.  v.  Kreiger,  90  Ind.  380.  But  the  ap- 
pellee had  no  right  by  fencing  in  its  track  to  exclude  the  proprie- 
tors along  the  Croy  Lane  from  the  use  of  the  highway  or  to  close 
their  jprivate  passage-ways  to  arid  from  it 

This  court  nas  already  decided  that  at  the  particular  place  where 
the  appellant's  animals  were  injured,  the  appellee  is  not  bound  to 
fence  m  its  right  of  way,  and  that  the  appellee  is  not  liable  under 
the  statute  for  killing  or  injuring  animals  there.  Louisville,  etc, 
Ry.  Co.  V.  Francis,  58  Ind.  389 ;  Louisville,  etc.,  Ry.  Co.  v.  Wy- 
eonff,  58  Ind.  597. 

The  cases  of  Louisville,  etc^  Ry.  Co.  v.  White,  94  Ind.  257, 
and  Louisville,  etc.,  Ry.  Co.  <i.  Shanklin,  94  Ind.  297,  did  not 
overrule  the  cases  above  cited  from  58  Ind.,  but  were  decided 
upon  a  state  of  facts,  shown  by  the  evidence,  different  from  those 
upon  which  this  decision  proceeds. 

As  there  could  be  no  recovery  by  the  appellant  under  the  evi- 
dence,  it  is  wholly  immaterial  whether  or  not  there  was  any  error 
in  the  giving  or  refusing  of  instructions  to  the  jury. 

Feb  Cubiah. — Upon  the  foregoing  opinion,  the  judgment  is 
aflSrmed,  at  the  appellant's  costs. 

Juritdiotions— An  action  against  a  railroad  company  for  an  injury  to  cattle, 
occasioned  by  a  failure  to  construct  a  statutory  fence,  must  ordinarily  be 
brought  in  the  courts  of  the  county  where  the  injury  occurred.  Missouri 
Pac.  R.  Co.  «.  Wade,  and  note,  supra. 

Injuries  to  Cattle  otherwise  than  by  Contact  with  Train.— In  Indiana 
it  has  been  held  that  the  statute  requiring  railroad  companies  to  fence  their 
roads  gives  no  right  of  action  where  cattle  are  killed  otherwise  than  by 
actual  contact  with  the  engines  and  cars  of  the  company.  Peru.,  etc.,  R.  Ck>. 
e.  Basket,   10  Ind.  409 ;  Ohio,  etc.,  R.  Co.  v.  Cole,  41  Ind.  831 ;   Indian- 
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«polis,  etc.,  R  Co.  «.  McBrown,  46  Ind.  229;  Louisyille,  etc.,  R.  Oo.  #. 
49iiiiUi,  58  lod..  575;  Baltimore,  etc.,  R.  Co.  v.  Thomas,  60  Ind.  107. 

The  law  is  to  the  same  effect  in  Hissoari,  New  York,  and  some  other 
Btates.  LaJSertjf).  Hannibal,  etc.,  R.  Co.,  44  Mo.  292;  Moshier  «.  Utica,  etc., 
R  Co.,  8  Barb.  428;  Seibert  e.  Missouri,  etc.,  R.  Co.,  6  Am.  &  Eng.  R.  R 
Cm.  584;  Holder  e.  Chicago,  St.  L.  &  N.  O.  R  Co.,  11  Lea(Tenn.),  176; 
«.c,  18  Am.  &  Eng.  R  R  Cas.  667;  Schertz  e.  Indianapolis,  B.  &  W.  R 
Co.,  107  m.  577;  s.  c,  15  Am.  &  Eng.  R  R  Cas.  628. 

In  other  States  it  has  been  held  that  there  may  be  a  recovery  whether  the 
injury  is  occasioned  by  actual  contact  with  the  train  or  not.  Atchison,  T.  & 
8.F.  R.  Co.  V.  Jones,  20  Eans.  527;  Atchison,  T.  &  S.  F.  R  Co.  e.  Edwards, 
1M)  Kans.  581;  Toung  e.  St.  Louis,  etc.,  R  Co.,  44  Iowa,  172;  Houston,  etc., 
R  Co.  V.  Pen7,  42  Tex.  451. 

And  see  Savage  e.  Chicago,  M.  Ss  St.  P.  R.  Co.,  18  Am.  &  Eng.  R.  R 
Caa  566. 


St.  Louib  and  S.  R  Et.  Oa 

V. 

Brrz. 

(Adoanee  C(ue,  Kanaoi.    April  10,  1885.) 

In  an  action  by  the  owner  of  a  crop  to  recover  damages  against  a  railway 
«om|>any  for  failing  to  construct  and  maintain  proper  and  sufficient  cattle- 
guards  where  its  railroad  passes  through  the  inclosure  in  which  the  crop  is 
growing,  the  plaintiff  is  entitled  not  only  to  compensation  for  the  crop  actu- 
ally destroyed,  but  also  to  reasonable  compensation  for  the  time  ana  labor 
necessarily  expended  in  any  ordinary  and  reasonable  effort  to  protect  his  crop, 
and  to  prevent  further  and  additional  damages  thereto ;  but  he  ought  not  to 
be  allowed  compensation  beyond  the  injury  or  loss  that  might  have  been 
occasioned  had  no  such  effort  been  made. 

Upon  the  question  of  whether  the  cattle-guards  were  proper  and  sufficient 
to  complete  the  inclosure,  and  prevent  domestic  animals  crossing  the  same, 
the  opinions  of  witnesses  are  not  admissible;  but  when  the  facts  relating  to 
their  construction  and  condition  are  shown,  the  jury  are  capable  of  forming 
a  correct  judgment  regarding  their  sufficiency. 

Where  the  findings  of  a  jury  are  fairly  susceptible  of  two  interpretations, 
that  one  should  be  given  which  makes  them  concordant  with  each  other,  and 
which  supports  the  general  verdict,  rather  than  an  interpretation  which 
would  overturn  and  destroy  the  general  verdict. 

Ebbob  from  Greenwood  Conntj. 

8.  S.  Kirkpatrick  for  plaintiff  in  error. 

ClogBton  &  Fuller  for  defendant  in  error. 

Johnston,  J. — A.  G.  Bitz  brought  his  action  in  the  district 
court  of  Greenwood  Conntj  against  the  St.  Louis  &  San  Francisco 
Ry.  Co.,  to  recover  damages  which  he  suffered,  and  was  oocasioiked, 
as  he  alleges,  by  the  failure  of  the  railway  company  to  construct 
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add  maintwn  proper  cattle-goards  whero  its  road  eDtered  and  left 
the  plaintiffB  inclosnre.  The  railroad  of  the  defendant  pasaea 
through  plaintifPs  farm,  where  a  crop  of  com  was  ^rowin^,  and  he 
alleges  that  by  reason  of  the  railway  company's  neglect  and  refusal 
to  make  and  maintain  proper  guards,  a  large  number  of  cattle  and 
horses  entered  upon  his  premises  over  the  defective  guards,  which 
ate  up  and  destroyed  com  of  the  value  of  $175 ;  and  ne  also  claims 
that  oy  reason  of  the  defendant's  neglect  in  this  regard  he  necessa- 
rily expended,  in  an  effort  to  save  iiis  crop  from  destruction,  the 
sum  of  $175,  for  which  he  asked  judgment  A  trial  was  had  with 
a  jury,  resulting  in  a  verdict  and  judgment  for  the  plaintiff  in  the 
sum  of  $221.  The  railway  company  brings  the  case  here,  assign- 
ing several  errors,  which  will  be  briefly  noticed : 

1.  It  is  first  urged  that  the  court  erred  in  sustaining  an  objec- 
tion to  the  question  asked  T.  J.  KeUey,  a  section  foreman  of  the 
railway  company,  who  was  engaged  upon  the  section  of  the  rail- 
road passing  through  plaintiff's  land.  After  showing  that  he  was 
expenenced  in  railroading,  and  in  the  building  and  repairing  of 
cattle-guards,  and  also  that  he  was  acquainted  with  the  cattle-guards 
in  question,  the  inquiries  were  made,  if,  in  his  opinion,  the  cattle- 
guards  in  question  were  properly  constmcted;  were  the  cattle- 
guards  constructed  in  the  usual  and  ordinary  way  of  constructing^ 
cattle-guards  by  railways ;  and  if  it  was  possible  to  construct  a 
guard  that  would  prevent  breachy  stock  from  crossing  it. 

These  <}ue6tions  called  merely  for  the  opinion  of  the  witnesB,. 
and  we  think  there  was  no  error  in  excluding  them  from  the  jor^. 
As  a  general  rule,  opinions  of  witnesses  are  not  admissible  in  evi- 
dence. The  facts  should  be  stated,  and  leave  the  jury  to  draw  in- 
ferences and  form  opinions  upon  the  facts.  There  are  exceptiona 
to  this  rule,  as  upon  a  question  of  skill  or  science,  or  where  the 
subject-matter  of  inquiry  is  of  such  a  character  that  jurors  not  hav- 
ing experience  would  not  be  apt  to  reach  a  correct  judgment  with- 
out the  aid  of  expert  testimony.  But  we  think  the  case  at  bar 
does  not  come  witnin  any  of  the  exceptions.  Cattle-guards  are  in 
such  common  use,  and  are  so  simple  in  constmction,  that  practical 
business  men  of  common  expenence,  when  given  the  facts,  can, 
without  the  aid  of  opinion,  reach  a  correct  conclusion  as  to  whether 
the  guards  were  proper  and  sufficient  to  complete  the  inclosnre. 
A  jury,  coming  as  it  does  from  the  body  of  the  people,  many  of 
whom  are  necessarily  familiar  with  the  habits  of  domestic  animals^ 
and  with  what  is  necessary  to  restrain  them,  is  probably  more  capa- 
ble of  determining  whethier  a  cattle-guard  is  proper  and  sufficient 
to  prevent  stock  m>m  crossing  it  than  the  man  wno  is  experienced 
onfy  in  bmUUng  cattle^uards. 

The  supreme  court  of  New>  York  has  passed  upon  tibis  q|uestk>D, 
and  held  ih^t  the  inquiry  of  whether  a  cattle-^gnard  on  a  nulrood  is- 
pn^perly  eonstracted  is  not  the  subject  of  expert  testimony,  but 
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that  when  the  manner  of  construction  is  shown,  the  jnrv  is  compe- 
tent to  determine  whether  it  is  suitable  and  sufficient,  without  opin- 
ion evidence.  In  deciding  the  question  the  court  say  "  that  wnen 
the  manner  of  its  construction  was  shown,  the  jury  was  competent 
to  speak  of  its  fitness  for  use,  as  was  any  person  engaged  in  its  con- 
struction, or  in  the  construction  of  such  guards,  however  numerous. 
It  does  not  require  experience  in  the  construction  of  cattle-guards 
to  know  that  if  the  timbers  composing  the  superstructure  are  so 
near  each  other  that  the  feet  of  horses  or  cows  will  not  pass  be- 
tween them,  the  guard  furnishes  no  obstruction  to  cattle  aesiring 
to  pass  over  it.  If  the  opening  between  the  timbers  is  only  two 
inches,  and  the  animal's  foot  is  five  inches  in  length,  it  can  pass 
almost  as  easily  as  if  the  timbers  were  in  actual  contact.  ISo 
amount  of  opinions  could  justif  v  the  finding  that  a  cattle-guard  so 
constructed  was  fit  for  the  use  for  which  it  was  constructed,  how- 
ever skilful  and  competent  the  witness  might  be."  Swartout  v. 
Railroad  Co.,  7  Hun,  671 ;  Rog.  Exp.  Test.  10 :  Lawson,  Exp.  & 
Op.  Ev.,  rule  24 ;  St.  Louis  &  S.  F.  Ky.  Co.  v.  Edwards,  26  Kan. 
72 :  Enright  v.  Railroad  Co.,  33  Cal.  236. 

The  facts  in  regard  to  the  manner  in  which  the  guards  were  con- 
structed, and  in  respect  to  whether  they  served  to  complete  the 
enclosure  and  obstruct  cattle  from  passing  within,  were  not  only 
available,  but  were  fully  offered  in  evidence.  The  testimony  tend- 
ed to  show  that  the  pits  underneath  the  guards  were  only  from  14 
to  16  inches  deep,  and  some  of  the  timbel^  across  the  pits  were  so 
close  together  tnat  the  foot  of  a  horse  or  cow  could  not  pass  be- 
tween them,  and  that  cattle  crossed  over  them  with  but  little  diffi- 
culty. Altogether,  the  testimony  abundantly  shows  that  they  were 
insimScient. 

2.  It  is  next  urged  as  error  that  the  jury  assessed  damages 
Jigainst  the  railway  company  for  the  injury  done  to  plaintifPs  com 
by  stock  which  entered  his  enclosure  at  points  other  than  over  the 
iJie^ed  defective  cattle^ards.  Of  course,  the  company  cannot  be 
held  liable  in  this  action  beyond  the  damage  caused  by  its  failure 
to  construct  and  maintain  proper  cattle-guards.  It  is  true,  there 
was  some  testimony  to  the  effect  that  stock  once  gained  an  entrance 
into  plaintiff's  corn-field  through  the  fence,  and  tne  jury,  in  answer 
to  special  questions,  say  that  575  bushels  of  com  were  destroyed 
by  cattle  and  other  animals  on  the  plaintiff's  premises,  and  that  the 
dami^es  sustained  by  plaintiff  by  reason  of  tnis  injury  to  his  com 
was  C  161.  In  their  general  verdict  they  evidently  allowed  the 
plaintiff  this  amount  &r  damages  done  to  the  com  by  the  railway 
-company.  The  special  questions  immediately  pre^ding  thesey 
however,  related  to  stock  which  came  into  plaintiff's  enclosure  over 
the  defective  cattle-guards,  and  obviously  the  com  referred  to  by 
the  jury  in  their  answers  was  that  which  was  destroyed  by  the  cat- 
ile  that  crossed  over  the  defective  guards.    The  jt^^  had  been 
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Bpedally  charged  that  the  railway  company  was  not  liable  for  in- 
jury done  by  cattle  crossing  at  other  points.  The  "findings,  when 
read  together,  will  fairly  bear  the  interpretation  that  the  jury  odIt 
took  into  account  and  computed,  in  their  allowance  to  the  plainti^ 
the  injury  done  to  the  plaintiffs  com  by  cattle  crossing  over  the 
cattle-ffuard^;  and  where  a  finding  of  fact  made  by  the  jnry  is  sus- 
ceptible of  two  interpretations,  that  one  should  be  given  it  which 
would  make  it  consistent  with  the  other  finding,  and  with  the 
general  verdict,  rather  than  an  interpretation  which  would  over- 
turn and  destroy  the  general  verdict  Simpson  v.  Greeley,  8  Kan. 
586. 

3.  It  is  finally  urged  that  the  court  erred  in  telling  the  jury  that, 
in  addition  to  the  value  of  the  com  destroyed,  the  owner  of  the 
crop  can  recover  a  reasonable  compensation  for  the  time  and  labor 
necessarily  expended  in  trying  to  protect  his  crops  from  iniury  by 
guarding  the  opening  in  the  enclosure  caused  by  the  defective  cat- 
tle-guards, and  erred  in  including  such  compensation  in  the  jodg* 
ment  rendered.  This  rule  was  enunciated  by  the  court  in  the  case 
of  St  Louis  &  S.  F.  Ey.  Co.  v.  Sharp,  27  Kan.  134,  and  of  its  (»r- 
rectness  and  justness  we  have  no  question.    In  that  case  it  was  said : 

"  An  owner  of  the  crops  upon  ascertaining  that  injuries  were- 
being  done  thereto  by  the  cattle  and  other  animals  which  had  en- 
terea  at  the  places  wnere  the  railway  company  had  failed  to  erect 
suitable  cattle-guards,  was  bound  to  use  proper  diligence  to  pre- 
vent further  injuries  to  his  crops." 

This  duty  being  enjoined  upon  the  plaintiff,  the  expense  neces- 
sarily incurred  in  its  performance  is  tne  natural  and  direct  conse- 
quence of  the  neglect  of  the  railroad  company,  and  for  which  it 
snould  be  held  liable.  Counsel  say  that  under  tnis  rule  there  would 
be  no  limit  to  the  eicpense  which  the  owner  of  the  crop  might  in- 
cur in  an  effort  to  protect  his  crops,  and  that  the  expense  mi^ht 
even  be  made  to  exceed  the  value  of  the  crop,  or  the  injury  which 
could  have  been  done  had  not  the  effort  to  protect  the  crop  been 
made.  He  is  only  entitled  to  reasonable  compensation  for  the 
time  and  labor  necessarily  expended  in  a  reasonable  effort  to  pro- 
tect his  crops,  and  would  not  be  entitled  to  compensation  beyond 
the  damage  which  might  be  done  by  reason  of  the  railroad  compa- 
ny's neglect  For  instance,  if  the  extent  of  the  injury  which  comd 
be  done  to  his  property  by  the  failure  of  the  railway  company  to 
maintain  proper  cattle-raards  did  not  exceed  $500,  he  could  not 
recover  for  time  and  labor  spent  in  protecting  such  property  an 
amount  exceeding  that  sum.  The  rale  requiring  the  owner  of  the 
crop  to  use  an  ordinary  and  reasonable  effort  to  protect  his  crop, 
and  giving  him  compensation  therefor,  must  generaUy  operate 
benencially  in  the  interests  of  the  railroad  company,  whose  neglect 
makes  such  expense  necessary.    The  effort  must  generally  nave 


;^^-. 


ANIM  A  LS — FENCES — CROPS.  61  fi^ 

the  effect  of  preventing  greater  injury  and  loss,  and  to  that  extent 
Tedaces  the  amount  for  which  the  company  would  be  liable. 

In  Iowa,  under  a  like  statute,  the  supreme  court  has  well  said : 
"  That  there  was  no  error  in  an  instruction  given,  to  the  eflFect  that 
a  plain tifE  might  recover  as  damages  a  reasonable  compensation  for 
time  and  later  necessarily  expended  in  trying  to  save  his  crops 
from  destruction.  If  he,  in  the  exercise  of  ordmary  efforts  to  pre- 
vent the  destruction  of  his  crops  because  of  defendant's  fault,  ex- 
pended money  or  labor,  he  should  be  compensated  therefor.  This 
IS  one  of  the  natural  and  ordinary  consequences  of  the  neglect  of 
the  appellant  to  comply  with  the  statutory  requirement  to  put  in 
the  cattle-guard  ;  and  if  plaintiff  is  not  allowed  to  recover  for  this, 
the  law  fans  to  compensate  him  fully  for  the  injury  inflicted,  while 
it  required  at  his  hands  the  performance  of  this  duty.  So,  also,  if 
his  cattle  were  necessarily  injured  because  of  the  failure  of  defend- 
ant to  put  in  the  cattle-guard,  the  plaintiff  should,  upon  the  same 
principle  of  compensation,  bQ  allowed  to  recover  therefor."  Smith 
V.  Chicago,  C.  &  D.  E.  Co.,  38  Iowa,  518. 

The  authorities  cited  by  counsel  for  the  railway  company  con- 
tain nothing  inconsistent  with  this  rule,  or  the  views  herein  ex- 
pressed. Seeing  no  error  in  the  record,  the  judgment  of  the  court 
Delow  must  be  afSrmed. 

Injuries  to  Crops. — As  to  injuries  to  crops  caused  by  defects  in  statutory 
fences  or  cattle* guards  and  the  liability  of  the  railroad  company  therefor,  see 
Chicago,  R  L  &  P.  R  Co.  v.  Clare,  and  note,  infra. 


Babidok 

V 

Centbal  Iowa  Ry.  Co. 

(Adwmee  Ccue,  Iowa,    April  8,  1885.) 

A  petition  that  alleges,  in  an  action  against  a  railroad  company,  that  said 
company  neglected  and  refused,  for  the  period  of  about  one  year,  to  place 
cattle- guards  at  the  proper  places  on  its  right  of  way  through  plaintafTs 
lands,  and  that  by  reason  of  said  failure  and  neglect  his  fields  were  thrown 
open  to  the  public,  and  that  his  grass  and  corn-stalks  that  he  had  been  sav- 
ing for  his  cattle  were  thereby  destroyed  and  lost  to  him,  and  that  he  could 
not  prevent  the  said  loss,  held  not  demurrable,  on  the  ground  that  it  claims 
remote  damages,  as  the  question  of  what  actual  damage  was  sustained  was 
a  matter  to  be  proved  by  evidence  at  the  trial. 

Appeal  from  Jasper  circuit  court. 

This  is  an  action  at  law  by  which  the  plaintiff  seeks  to  recover 
dainages  of  the  defendant  for  its  faihire  to  put  in  cattle-guards 
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where  the  raihx>ad  of  defendant  enters  and  leavee  the  fenced  and 
improved  lands  of  the  plaintiff.  There  was  a  demurrer  to  the 
petition,  which  was  sustained,  and  the  plaintiff  appeals. 

A.  R.  Campbell  and  Alanson  Clark  for  appellant. 

J.  H.  Blair  and  A.  C.  Daly  for  appellee. 

KoTHRooK,  J. — ^The  petition  and  the  amendment  thereto  set  forth 
in  substance  that  the  defendant's  railroad  was  lawfully  constructed 
over  and  across  the  plaintiff's  farm,  and  that  by  the  consti-uction 
of  the  road  the  plaintiff^s  inclosed  and  fenced  nelds  were  thrown 
open,  and  that  defendant  n^Iected  and  refused  for  the  period 
01  about  one  year  to  place  cattle-guards  at  the  proper  places,  and 
that  by  reason  of  said  failure  aud  neglect  the  plaintiff's  fields  were 
thrown  open  to  the  public;  that  plaintiff  had  on  his  farm  103 
acres  of  heavy  ^ass,  of  the  value  of  $2.50  per  acre,  and  80  acres 
of  corn-stalks,  of  the  value  of  $1  an  acre,  for  the  winter  of  1882-83, 
and  the  value  of  the  same  was  destroyed  ;  that  he  owned  100  cat- 
tle, for  which  he  had  saved  said  grass  and  stalks,  and  that  he  ooald 
•not  turn  his  herd  into  said  pasture  because  of  said  openings  in  the 
fences ;  and  that  he  could  not  protect  himself  from  the  loss  of  the 
pasture  by  any  reasonable  means,  fie  claimed  damages  in  the 
sum  of  $300. 

The  demurrer  was  to  •the  effect  that  the  petition  failed  to  show 
that  the  neglect  to  put  in  cattle-guards  resulted  in  depriving  the 
plaintiff  of  the  use  of  his  winter  pasture,  and  failed  to  state  any 
fact  showing  how  such  failure  to  put  in  cattle-guards  resulted  in 
any  legal  damage  to  the  plaintiff ;  and  that  the  facts  pleaded  show 
that  the  plaintiff's  loss  oi  his  pasture  rraulted  from  his  groundless 
fears  and  voluntary  omission  to  feed  and  use  the  same ;  and  that 
the  damages  sought  to  be  recovered  are  remote,  speculative,  and 
consequential. 

The  statute  requires  that  every  railroad  company  shall  make 
proper  cattle-guards  where  its  railway  eilters  or  leaves  any  im- 
proved or  fen^  land,  and  shall  be  lialue  for  all  damages  sustained 
oy  reason  of  such  neglect  and  refusal.  Code,  §  1288.  And  the 
owner  of  the  land  has  no  legal  right  to  construct  cattle-guards 
across  the  track,  and  is  not  bound  to  do  so  to  protect  himself  from 
damages  by  reason  of  the  want  thereof.  Downing  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  43  Iowa,  96 ;  s.  c,  14  Am.  &  Eng.  R.  R  Cas.  317. 
Under  the  averments  of  the  petition,  the  plaintiff  was  entitled  to 
recover  whatever  damages,  if  any,  he  fairly  sustained  by  reason  of 
his  land  having  been  thrown  open  and  left  unfenced  ;  and  he  can- 
not recover  damages  which  he  might  have  prevented  by  reasonable 
care. 

In  Smith  v.  Chicago,  C.  &  D.  R.  Co.,  88  Iowa,  518,  where  the 
plaintiff,  after  the  construction  of  the  railroad,  planted  crops,  which 
were  destroyed  by  cattle  by  reason  of  the  neglect  to  construct  cat- 


ANIMALS — 0ATTL1WJUABD8— CROPS.  617 

tie-goards,  it  was  held  that  the  measnre  of  damages  was  the  market 
valne  of  the  crops  when  matured,  less  the  expense  of  fitting  them 
for  market  from  the  time  of  the  injury,  less  whatever  the  value  of 
the  portion  saved,  if  any,  may  be. 

In  Donald  v.  St.  Louis,  K.  C.  &  N.  Ey.  Co.,  44  Iowa,  167,  where 
it  crop  of  corn  was  damaged  by  cattle  to  the  extent  of  150  bushels, 
by  reason  of  the  neglect  to  build  cattle-guards,  it  was  held  that  the 
measure  of  damages  was  the  value  of  corn  destroyed.  In  that  case 
it  was  claimed  that  the  plaintifE  should  have  allowed  the  pi*emi8es 
to  remain  uncultivated,  and  that  the  proper  measui^e  of  damages 
is  the  rental  value  of  the  land ;  but  this  court  ruled  otherwise, 
upon  the  ground  that  it  was  defendant's  duty  to  erect  cattle-guards, 
snd  plaintiff  had  a  right  to  suppose  this  duty  would  be  performed. 

In  the  case  at  bar  the  plaintiff  claims  damages  for  the  total  loss 
of  his  grass  and  corn-stalks,  and  alleges  tliat  thev  were  entirely 
worthless  by  reason  of  the  failure  and  neglect  of  the  defendant  to 
put  in  the  cattle-guards.  It  is  easy  to  see  that  they  were  of  less 
value  tlian  they  would  have  been  if  the  land  had  been  inclosed. 
.  How  much  less  value  they  would  have  been  is  a  question  to  be  de- 
termined upon  the  proof  on  the  trial.  The  fact  that  a  claim  is 
made  for  more  damages  than  a  party  is  entitled  to,  is  no  ground 
ior  demurrer.  The  question  as  to  whether  he  should  have  used 
the  pasture  and  stalks  so  far  as  he  could  do  so,  and  what  interfer- 
ence with  the  use,  or  how  much  was  destroyed  by  other  stock  pas- 
turing on  the  same,  and  all  such  considerations,  are  mere  matters 
of  evidence. 

We  think  the  demurrer  should  have  been  overruled.    Beversed. 

Injuries  to  Cropti — ^As  to  InjarieB  to  crops  occasioned  by  a  failure  to  erect 
a  statutory  fence  and  the  liability  of  the  company  therefor,  see  Ohioago,  R.  L 
4;  P.  B.  Oo.  «.  Clare,  and  note,  n^^ 
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V. 

Dixon. 

(61  MUduippi  BepcrUy  119.) 

A  railroad  compfuiy  which  neglects  when  notified  to  mend  a  cattle-guard 
acroes  its  road-bed  is  not  liable  for  damaee  resulting  to  a  crop,  although  it 
bas  for  thirty  years  repaired  the  guard,  which  it  built  at  the  request  of  the 
protected  lana-owner. 

Appeal  from  the  Circuit  Court  of  Hinds  Comnty. 
In  this  action  for  the  destruction  of  the  appellee's  crops  by  hogs 
a  juiy  was  waived,  and  the  court  gave  judgment  against  the 
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appellant  upon  the  following  state  of  facts :  When  the  land 
wild,  a  right  of  way  was  purchased  for  the  railroad.  Afterward 
the  appellee  bought  property  on  either  side  of  this  grant,  and  in 
1853  began  to  deaden  the  forest.  He  inclosed  his  clearing  with  a 
fence,  and  at  his  solicitation  the  appellant  constrncted  cattle-go  ards 
in  its  road-bed  at  the  points  where  it  entered  and  left  the  iield. 
These  gnards  were  kept  np  by  the  railroad  company,  wliich  had 
them  constructed  in  such  a  manner  as  to  protect  the  land  and 
allow  the  trains  to  pass.  On  one  occasion  the  appellant,  when 
notilSed,  failed  to  repair  the  guards  immediately,  and  the  appellee 
stationed  a  watchrtian  there,  whose  wages  the  company  paid.  A 
man  who  owned  some  porkera  lived  beside  the  appellee's  close, 
where  a  crop  of  oats  was  growing,  when,  in  March,  1882,  the 
gnards  were  burned  by  gypsies.  The  appellee  notified  the  officers 
of  the  railroad  before  the  swine  found  this  entrance,  but  the  com- 
pany neglected  to  mend  the  breach  for  a  time,  and  the  hogs,  com- 
ing through,  destroyed  the  oats  before  the  gap  was  cloeed. 

jTugent  &  Mc Willie  for  the  appellant 

H.  C.  Fairmau  for  the  appellee. 

Campbell,  C.J. — "No  obligation  rested  on  the  railroad  company 
to  construct  cattle  gaps  for  the  accommodation  of  the  appellee. 
It  was  a  mere  favor  to  him  that  the  gaps  were  made  at  his  request 
They  were  wholly  for  his  advantage,  and  the  favor  done  him  by 
the  company  in  making  them  and  repairing  them  from  time  to 
time  did  not  impose  any  obligation  on  the  company  to  continue 
this  course.  The  mistake  of  the  appellee  in  supposing  he  had  a 
right  to  have  the  cattle  gaps  kept  in  order  by  the  appellant  did 
not  give  him  such  right,  and  if  tne  appellant  thought  itself  bound 
to  keep  them  up,  its  misapprehension  did  not  create  the  obligation. 
A  repetition  of  favors  for  accommodation  cannot  constitute  a  foun- 
dation for  a  valid  claim  to  their  enjoyment  as  a  right.  The  course 
of  dealing  between  the  parties  about  the  cattle  gaps  did  not  affect 
the  question  of  right  or  liability  with  respect  to  them.  The  apel- 
lee  knew  they  were  constrncted  at  his  I'equest  as  a  favor  to  him,, 
and  although  they  were  repaired  several  times  by  the  company,, 
and  once  he  was  reimbui'sed  for  the  expense  of  a  guard  he  em- 
ployed at  the  gap  while  waiting  its  reconstrnction,  he  was  well 
aware  of  all  the  facts,  and  the  law  imputes  to  him  a  knowledge  of 
the  non-liability  of  the  company  for  the  maintenance  of  the  cattle 
gaps,  and  it  is  nis  misfortune  to  have  relied  on  the  appellant  to 
render  him  a  service  for  which  he  had  no  legal  claim  on  it 

The  moral  equity  of  appellee's  claim  may  seem  strong,  but  a 
legal  right  cannot  be  founded  merely  on  the  hardship  of  not 
recognizing  it.  Unless  the  appellant  was  legally  bound  to  repair 
the  gap,  it  was  not  liable  for  not  doing  it.  It  certainly  was  not 
originally  bound  to  construct  these  appUances  for  the  benefit  fif 
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the  appellee.  Did  the  obligation  arise  snbseqneDtly  because  of  the 
generosity  of  the  original  lavor  f  Shall  a  succession  of  favors  by 
tiie  mere  process  of  addition  sum  np  a  right  as  their  result  ?  Did 
the  appellee  acquire  a  vested  right  to  be  further  accommodated? 
The  sole  claim  of  the  appellee  .against  the  appellant  is  that  the 
cattle  gaps  should  have  been  kept  up  bj  the  latter,  because  they 
had  formerly  been.  He  had  been  led  to  rely  on  a  continued  en- 
joyment of  the  favor,  because  it  had  never  been  denied  him.  He 
was  disappointed  that  the  appellant  did  not  promptly  respond  to 
his  reqnest  to  repair  the  broken  ^ap,  and  it  may  be  tj:uly  said  that 
the  course  of  the  appellant  had  led  him  to  expect  that  it  would 
promptly  repair  it,  but  as  there  was  no  legal  obligation  on  the  ap- 
pellant,  its  failure  imposed  no  liability.  It  was  an  instance  of  dis- 
appointed expectation  of  a  continuance  of  favors  not  before  de- 
nied. The  consequence  of  such  disappointment  must  always  be 
gnbmitted  to  without  complaint,  because  the  sufferer'  is  without 
any  riffht  Having  no  right,  he  is  without  remedy. 
Lvened  and  remandJa.  ' 


DIB8ENTINO  OPIinON. 

•  Chalmers,  J. — ^Without  regard  to  the  question  of  whether  it  was 
ori^nally  the  duty  of  the  railroad  company  to  erect  and  maintain  the  ^ 
catUe-gnard  I  think  it  plain,  on  principles  of  estoppel^  that  it  waa 
bound  in  this  case  to  have  either  rebuiH  it  or  given  the  appellee 
seasonable  notice  that  it  did  not  intend  to  do  so.  When  Dixon 
cleared  and  fenced  the  land,  more  than  thirty  years  ago,  he  called 
upon  the  railroad  authorities  to  build  the  cattle-enard,  so  that  cattle* 
might  be  prevented  from  getting  into  his  fields.  They,  at  once 
and  without  objection,  complied  with  his  demand ;  giving  no  inti- 
mation whatever  that  he  had  no  legal  right  to  make  such  demand. 
They  have  maintained  it  continuously  from  that  day  to  this.  It 
has  frequently  rotted  away  or  been  destroyed  in  the  long  lapse  of 
years  wnich  has  intervened,  and  as  fast  as  the  decay  or  destruction 
haa  been  observed  by  them,  or  notified  to  them  by  Dixon,  they 
have  promptly  repaired  it.  Upon  one  occasion,  when  they  wer& 
alow  m  doing  this,  Dixon  stationed  a  guard  at  the  gap  for  the  pur- 
pose of  keeping  out  the  cattle,  and  the  expense  of  tue  guard  waa 
without  objection  paid  by  the  railroad  company. 

If  all  this  had  been  understood  by  both  parties  to  be  a  gratuity 
conferred  by  one  and  received  by  the  other,  I  admit  that  no  rights 
or  obligations  could  spring  from  it,  since  no  man  can  base  an j  legal 
expectation  of  continued  favors  in  the  future  from  any  number 
of  gratuitous,  favors  in  the  past ;  but  there  is  not  the  slightest 
hint  in  the  record  that  either  party  has  considered  these  acts 
mere  gratuities.    It  is  quite  certain  that  Dixon  thought  that 
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tbe  railroad  company  was  only  doing  that  which  they  were  com* 
pelled  by  law  to  do,  and  he  only  receiving  that  which  he  was  en- 
titled to.  I  think  it  clearly  deducible  from  the  facts  that  the  rail- 
road company  coincided  in  this  opinion.  Thev  seem  to  have  re- 
mained of  this  opinion  until  this  Quit  was  brought,  for  they  actnally 
repaired  the  cattle-guard  upon  notice  from  Dixon  on  the  occasion 
which  gave  rise  to  this  suit.  They  were  slow  in  so  doing,  and  tbe 
loss  to  Dixon  occarred  during  this  delay.  They  received  his  de- 
mand upon  this  occasion,  as  upon  all  others,  withont  objection,  and 
without  the  least  intimation  of  dissent;  and  their  defence  now 
upon  the  ground  that  they  owed  no  legal  duty  to  Dixon  is  mani- 
festly an  afterthought. 

I  decline  to  consider  whether  tbe  law  originally  or  during  all 
these  years  required  them  to  keep  up  the  cattle-guard  built  and 
maintained  by  them  in  the  middle  of  their  road-bed  and  an  inter* 
ference  with  or  repairs  of  which  by  Dixon  would,  I  doubt  not, 
have  been  prevented  by  them  as  being  dangerous  to  the  safety  of 
their  trains.  If  they  had  known  all  the  time  or  had  jnst  discovered 
that  no  law  compelled  them  to  do  what  they  have  been  doing  at 
Dixon's  command  for  thirty  years,  they  must  have  known  that 
Dixon  did  not  so  regard  it;  and  the  plainest  principles  of  fair 
dealing  required  that,  when  the  latter  called  upon  them  again  to 
repair,  they  should  notify  him  of  their  intention  not  to  do  A. 
But,  in  truth,  they  then  had  no  such  intention ;  and  it  was  only 
when  they  were  called  upon  to  make  amends  for  neglect,  in 
promptly  doing  that  which  both  parties  believed  to  be  their  duty, 
that  tliey  changed  front  and  repudiated  the  obligation.  I  do  not 
think  I  ever  knew  a  plainer  case  for  the  application  of  that  whole- 
flome  principle  which  forbids  a  man  to  claim  his  legal  rights  when 
by  his  conduct  he  has  misled  another  to  his  detriment  as  to  what 
those  rights  were.  It  has  repeatedly  been  held  that  a  man  who  in 
ignorance  of  his  own  title  to  land  has  induced  another  to  buy  it,  is 
estopped  thereafter  to  claim  it.  I  do  not  think  that  the  railroad 
company  has  estopped  itself  to  claim  that  no  law  compels  it  to 
maintaiti  cattle-gnards ;  but  I  do  think  it  clear  that  tney  were 
bound  to  notify  Dixon  of  their  intention  not  to  repair,  so  that  he 
might  have  taken  steps  to  protect  himself ;  and  that  not  having 
done  this,  they  were  responsible  for  the  loss  sustained.  This  con- 
clusion seems  the  more  irresistible  when  we  consider  the  fact  known 
to  everybody,  that  the  railroads  in  this  State  have  always  main- 
tained cattle  guards  on  their  tracks  when  traversing  cleared  lands, 
and  that  no  prudent  railroad  company  would  for  one  moment  en- 
tertain the  idea  of  permitting  these  erections  to  be  tampered  with 
or  repaired  by  the  farmers  of  the  country.  Such  a  course  might 
and  probably  would  soon  result  in  the  destruction  of  their  trains. 
While  no  contract  to  keep  up  the  cattle-guard  by  the  railroad 
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oompanj  bas  been  proved,  it  may,  I  think,  be  Bafelj  preenmed 
from  the  long  and  nniform  conduct  of  the  parties. 

Injuries  to  Crops. — As  to  injaries  to  crops  caused  by  defects  in  a  statutory 
fence  and  the  liability  of  the  railroad  company  therefor,  see  Chicago,  R.  L 
&  P.  R.  Co.  e.  Clare,  and  note,  it^ra. 


Ohioago,  Book  Iblakd  Ain>  Paoifio  Et.  Oa 

Clabb. 

(79  Mtsaouri  Stparti,  89.) 

A  complaint  in  an  action  under  the  48d  section  of  the  IDssouri  Railroad 
Law,  to  reooTer  double  damages  for  injury  to  crops,  alleged  that  "  at  a  point 
on  defendant's  railroad  where  defendant  had  failed  to  erect  and  maintain 
lawful  fences  on  the  sides  of  its  road  as  required  by  said  48d  section*  where 
the  same  passed  throuffh,  along,  or  adjoining  inclosed  or  cultiyated  fields  or 
uninclosed  lands,  and  by  reason  of  said  failure,*'  certain  hogs  broke  into 
and  destroyed  plaintifTs  com.  Hddf  (1)  That  this  complaint  negatived  the 
possibility  of  the  hogs  having  entered  at  the  crossing  of  a  public  highway; 
(3)  that  in  actions  for  damages  to  crops  there  is  no  necessity  for  negativing 
this  possibility. 

Appeal  from  Platte  Circuit  Conrt. 
Bhanklin,  Low  &  McDongal  for  appellant 
R.  P.  C.  Wilson  for  respondent. 

Mabtin,  C. — Tliis  ia  a  snit  for  damages  to  crops  by  the  entry  of 
stock,  and  was  commenced  on  the  9ch  day  of  Augost,  1879,  before 
a  justice  of  the  peace  of  Green  Township,  Platte  County.  The 
statement  is  as  follows: 

Plaintiff  states  that  defendant  is  a  corporation ;  that  about  the 
Ist  day  of  September,  1878,  in  Green  Township,  Platte  County, 
Missonri,  at  a  point  on  defendant's  railroad,  where  the  said  defend- 
ant had  failed  to  erect  and  maintain  lawful  fences  on  the  sides  of 
said  railroad,  as  required  by  the  43d  section  of  chapter  87  of 
Wagner's  Statutes,  where  the  same  passed  through,  along,  or 
adjoining  inclosed  or  cultivated  fields  or  uninclosed  lands,  etc.,  and 
by  reason  of  said  failure,  aforesaid,  certain  hogs  broke  into  and  laid 
waste  and  wholly  destroyed  about  four  acres  of  com,  belonging 
to  plaintiff,  of  tne  yalue  of  $80.  Wherefore  plaintiff  asks  judg- 
ment for  double  the  value  of  said  com  as  his  damages,  with  lawful 
interest,  by  virtue  of  the  said  section  48. 

Judgment  went  for  plaintiff  before  the  justice.  The  defendant 
appealed  the  case  to  the  circuit  court,  wiiere  the  plaintiff  again 
reoovered  judgment  in  the  sum  of  $60.  From  this  judgment  the 
defendant  appeals.    At  the  close  of  the  trial  in  the  circuit  court 
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tlie  defendant  preserved  by  bill  of  exceptions  its  objection  to  the 
■safficieiicy  of  tne  statement,  its  motion  for  new  trial  in  arrest  of 
judgment. 

Tne  principal  gronnd  of  objection  to  the  sufficiency  of  the 
statement  now  urged  by  defendant  is  that  it  fails  to  show  that  the 
defendant  was  required  to  fence  its  road  at  the  point  where  the 
«tock  entered  upon  plaintiff's  land.  It  is  urged  that  the  statement 
•does  not  negative  the  possibility  of  the  hogs  having  entei'ed  at  the 
<^rossing  of  a  public  highway.  I  think  that  inference  is  sufficiently 
negatived  in  the  statement.  It  is  alleged  that  the  *'  hogs  broke 
into"  and  destroyed  four  acres  of  corn,  by  reason  of  the  failnre  of 
the  defendant  '^  to  erect  and  maintain  lawful  fences  on  the  sides  of 
«aid  railroad,  as  required  "  by  the  4:8d  section  of  the  37th  chapter 
of  the  act  on  railroads,  ^^  where  the  same  passes  through,  alon^,  or 
adjoining  inclosed  or  cultivated  fields  or  uninclosed  lands.'  It 
may  be  remarked  here  that  the  necessity  of  excluding  the  opera* 
tion  of  the  exemption  to  fence  his:hway  crossings  is  not  apparent 
in  cases  of  damage  to  crops  for  a  failure  to  fence.  Cattle  may  be 
killed  at  railroad  crossings  without  subjecting  the  company  to 
double  damages;  because  it  is  not  lawful  to  inclose  the  rosul  at 
Buch  crossings  with  a  fence  or  any  other  protection.  No  entry  of 
cattle  upon  the  road  by  reason  of  the  absence  of  a  fence  across  the 
highway  can  have  any  bearing  upon  a  case  for  damages  to  crops. 
Wlien  the  road  becomes  liable  in  such  a  case  it  must  always  De  for 
A  failure  to  erect  fences  on  the  sides  of  its  road  or  on  the  sides  of 
the  highway  crossings  over  its  right  of  way. 

Tlie  point  made  by  counsel  for  defendant  to  the  effect  that  no 
liability  for  failure  to  ^'  maintain"  a  lawful  fence  is  alleged,  because 
no  negligence  in  that  respect  is  averred,  is  not  well  taken  as  an 
objection  to  the  sufficiency  of  the  petition.  It  is  mere  surplusage 
if  no  cause  of  action  is  alleged  in  connection  with  it.  If  it  were 
stricken  out  the  allegation  of  the  failnre  of  the  defendant  to 
"  erect "  a  lawful  fence  would  remain,  and  the  bill  of  exceptions 
admits  that  evidence  was  given  by  plaintiff  tending  to  support  what 
is  alleged  in  the  statement. 

Judgment  affirmed.     All  concur. 

Injuries  to  Crops  Arising  from  Failure  to  Fence. — A  railroad  company 
failing  to  coDstruct  a  statutory  fence  is  ordinarily  held  liable  for  injuries 
<lone  to  crops  by  cattle  straying  on  lands  which  should  have  been  fenced. 
Smith  «.  Chicago,  etc.,  R.  Co.,  88,  Iowa,  518;  Donald  v.  St.  Louis,  etc.,  R. 
Co.,  44  Iowa,  157;  Dean  v,  Sullivan  R.  Co.,  22  N.  H.  816;  Holden  f.  Rut- 
land, etc.,  R.  Co.,  30  Vt.  298;  Comings  v.  Hannibal,  etc.,  R.  Co.,  48  Mo.  513; 
Trice  v,  Hannibal,  etc.,  R.  Co.,  49  Mo.  440;  Graw  v.  St.  Louis,  etc,  R  Co., 
54  Mo.  240;  St.  Louis  &  San  F.  R.  Co.  v.  Sharp,  18  Am.  &  Eng.  R  R  Cas. 
-595 ;  St.  Louis  &  S.  F.  R.  Co.  v.  Ritz,  8upra\  Pound  v.  Port  Huron  «&  8.  W.  R 
Co.,  supra;  Raridon  «.  Central  Iowa  K.  Co.,  supra \  Chicago,  R.  I.  &  P.  R 
Co.  V.  Clare,  79  Mo.  39;  8.  c,  mpra. 

But  sec,  contra,  Clark  v,  Hannibal,  etc.,  R.  Co.,  36  Mo.  208;  and  aeeVicks- 
burg  &  Meridian  R.  Co.  v.  Dixon,  61  Miss.  119;  a.  c,  supra. 
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V. 

Clabx. 

(94  Indiana  Bep&rts,  111.) 

In  a  suit  against  a  railroad  company  for  killing  an  animal,  on  account  of 
the  want  of  a  sufficient  fence,  if  the  company  relies  upon  the  fact  that  its 
road  could  not  be  fenced  at  the  place  in  question,  it  has  the  burden  of  proof 
as  to  that  matter. 

Fbom  the  Floyd  Circnit  Court. 

D.  M.  Alspaugh  and  J.  C.  Lawler  for  appellant 

8.  B.  Voyles  and  H.  Morris  for  appellee. 

ZoLLABS,  J. — ^Appellee  recovered  a  judgment  against  appellant 
for  the  value  of  a  tiorse  killed  by  one  of  its  trains,  in  the  town  of 
Salem,  in  Washington  County.  The  venue  having  been  changed, 
the  case  was  tried  in  Floyd  County. 

The  complaint  is  in  two  paragraphs.  The  first  charges  a  negli- 
ffent  killing,  without  fault  on  the  part  of  the  plaintiff.  The  second 
IB  based  upon  the  statute,  and  charges  a  failure  to  fence.  The  case 
ia  presented  for  ]*eview  upon  the  evidence  alone. 

Appellant's  counsel  urge,  with  ability,  that  the  judgment  can- 
not be  maintained  upon  the  first  paragraph  of  the  com  plaint,  be- 
cause of  contributory  negligence  on  the  part  of  appellee.  It 
will  not  be  necessary  for  us  to  decide  that  question,  as  we  feel  con- 
strained to  affirm  the  judgment  upon  the  second  paragraph.  The 
company,  being  liable  under  this  paragraph,  is  liable  without 
reference  to  contributory  negligence  on  the  part  of  appellee. 
Louisville,  etc.,  Ey.  Co.  v.  Whitesell,  68  Ind.  297;  Grand  itapids, 
etc.,  R.  R.  Co.  V.  Jones,  81  Ind.  623. 

The  horse  approached  the  railroad  upon  Mulberry  Street.  The 
railroad  does  not  intersect  the  street  at  right  angles.  The  street 
does  not  extend  across  the  railroad.  It  seems  to  be  admitted  that 
the  south  line  of  the  street  intersects  the  railroad  so  as  to  form  an 
obtuse  angle. 

It  is  contended  that  north  of  this  intersection  there  is  a  triangu- 
lar piece  of  land  between  the  railroad  and  the  eastern  terminus  of 
the  street,  that  might  have  been  fenced.  We  do  not  regard  this 
of  much  consequence  to  either  party.  There  is  evidence  which 
tends  strongly  to  show  that  the  horse  went  upon  the  railroad  thirtv 
feet  north  of  where  the  north  line  of  the  street  intersects  the  rail- 
road, or  would  intersect  it  if  extended  to  it ;  and  from  a  strip  of 
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land  on  the  west  side  of  the  railroad,  between  it  and  an  incloeed 
field.  There  was  neither  fence  nor  cattle-pit  to  prevent  animals 
from  ffoing  upon  this  strip  of  land.  "So  sufficient  excuse  is  fur- 
nished for  the  absence  of  them.  If,  as  contended  in  ai^ument,  the 
company  was  not  required  to  maintain  a  fence  on  the  east  side  of 
the  track,  opposite  this  strip  of  laud,  it  was  absolved  from  the  ob- 
ligation of  fencing  it.  Indiana,  etc.,  By.  Co.  v.  Leake,  89  Ind. 
696.  The  strip  of  land  in  question  extends  from  Mulberry  Street 
to  a  culvert,  about  one  hundred  yards  north.  Opposite  this,  on 
the  east  side  of  the  railroad,  there  was  no  fence.  It  appears  that 
appellee,  in  reaching  his  farm,  has  been  accustomed  to  pass  along^ 
the  east  side  of  the  railroad  track  to  a  gate  near  the  culvert. 
Whether  he  passes  over  the  company's  right  of  way,  or  if  so,  by 
what  authority,  does  not  appear.  For  anght  that  appears,  the 
company  might  have  built  ana  maintained  a  fence  on  the  east  side 
of  its  track.  Such  being  the  case,  it  was  bonnd  to  do  so,  and  hence 
was  also  bound  to  maintain  a  fence  on  the  west,  with  proper  cattle- 
pits,  to  prevent  the  ingress  of  animals  to  the  strip  of  land.  The 
burden  was  upon  the  company  to  show  that  it  was  not  required  to 
maintain  these  fences.  This  it  has  failed  to  do.  Fort  Wayne,  etc^ 
B.  R.  Co.  V.  Mnssetter,  48  Ind.  286 ;  Jeffersonville,  etc.,  R.  SL 
Co.  t;.  Brevoort,  80  Ind.  324 ;  Indianapolis,  etc.,  B.  B.  Co.  v.  lindr 
ley,  76  Ind.  426. 

If  it  appeared  that  the  east  side  was  left  open  for  the  acoom^ 
modation  of  appellee,  possibly  a  different  result  might  have  been: 
reached. 

Upon  the  question  of  the  valne  of  the  horse  the  evidence  is  con- 
flicting ;  we  cannot  say  that  the  amount  allowed  by  the  court  ia. 
too  large. 

The  judgment  is  affirmed,  with  costs. 

Burden  of  Proof  Is  on  Company  to  show  no  ObligatioD  to  Fenoe. — Whete 
a  railroad  company  in  an  action  for  kiilioe  cattle  defends  upon  the  g^roand 
that  it  was  not  bound  to  fence  its  road  at  the  point  where  the  animals 
came  on  the  track,  the  burden  of  proof  is  upon  it  to  show  that  such  i» 
the  case.  Jeffersonville,  etc.,  R.  Co.  «.  O'Connor,  37  Ind.  S5;  Indianapolis^ 
etc.,  R.  Co. «.  Penry,  48  Ind.  128;  Flint  &  P.  AL  R.  Co.  o.  Lull,  38  Mich.  510; 
Toledo,  etc.,  R.  Co.  «.  Pence,  68  111.  525;  Ewing  «.  Chicago,  etc.,  R.  Co., 
72  111.  25;  Comstock  «.  I>e8  Moines,  etc.,  R  Co.,  82  Iowa,  376;  Jefferson* 
ville,  etc.,  R.  R  Co.  o.  Lyon.  2  Am.  &  Eng.  R  R  Cas.  648;  Union  Pacific 
R.  Co.  V.  Dyche,  28  Eans.  200;  s.  c.  11  Am.  &  Eng.  R.  R  Cas.  427;  ladian* 
apolis,  Peru  <&  C.  R  Co.  v.  Lindley,  75  Ind.  426;  s.  c,  11  Am.  &  Eog.  R  R. 
Cas.  495;  Cincinnati,  etc.,  R  Co.  «.  Ford,  89  Ind.  92;  s.  c,  IB  Am.  &  Bnff. 
R  R  Cas.  571;  Terre  Haute  &  Ind.  R  Co.  «.  Penn,  90  Ind.  284;  s.  c,  15 
Am.  ^  Eng.  R.  R  Cas.  561. 
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SOHLBNGENEB 
V. 

Chioaqo,  Milwaukee  and  St.  Paui:  Ry.  Co. 

(61  Iowa  BeporUy  235.) 

The  service  upon  a  '*  station  asent''  of  a  railroad  company  of  the  notice  . 
required  by  section  1289  of  the  Code  of  Iowa  as  a  fouDdation  for  the  recoyeiy 
of  double  damages,  is  sufficient,  without  a  more  specific  showing  that  such 
agent  was  **  employed  in  the  management  of  the  business  of  the  corporation." 

Where  the  defendant,  introduced  no  evidence,  and  there  was  no  conflict 
in  that  introduced  by  plaintiff,  the  omission  of  the  court  to  instruct  the  jury 
that  the  burden  of  proof  was  on  the  plaintiff  could  have  wrought  no  preju- 
dice to  defendant,  and  was  not  reversible  error. 

Where  it  appeared  from  the  evidence  that  the  cattle  were  killed  on  plain- 
tiff^s  farm,  at  a  place  where  there  was  no  highway  or  public  crossing,  thiB 
was  sufficient  to  warrant  the  jury  in  finding  that  the  accident  occurr^  at  a 
place  where  defendant  had  the  right  to  fence. 

Appeal  from  Cerro  Gordo  District  Court. 

Action  to  recover  double  damages  for  stock  killed  by  a  train  on 
defendant's  road,  at  a  place  where  the  defendant  had  the  right,  but 
failed,  to  fence  its  road.  Trial  by  jury,  verdict  and  judgment  for 
the  plaintiff.     Defendant  appeals. 

G^o.  E.  Clark  for  appellant. 

H.  H.  Bosh  for  appellee. 

Seevebs,  J. — ^When  stock  is  killed  or  injured  by  reason  of  the 
operation  of  a  railroad  at  a  place  where  the  company  has  the  right, 
bat  has  failed,  to  fence  its  road,  double  damages  may,  under  the 
Btatute,  be  recovered.  But  to  entitle  the  plaintiff  thereto,  he  must 
serve  a  notice  in  writing,  accompanied  with  an  affidavit  showing 
the  injury  or  destruction  complained  of,  "  on  an v  officer,  station  or 
ticket  agent,  employed  in  the  mana^ment  of  the  business  of  the 
corporation  in  tiie  county  where  tne  injury  complained  of  was 
committed."     Code  §  1289. 

To  tlie  notice  was  attached  the  affidavit  of  H.  H.  Bush,  in  which 
it  was  stated  he  had  served  the  notice  on  "  H.  E.  Barber,  station 
agent  of  the  defendant,  at  Garner,  Iowa ;"  and  Mr.  Bush  testified 
as  a  witness  that  he  had  served  the  notice  on  '^  H.  E.  Barber,  the 
agent  of  the  defendant,  at  Garner." 

The  foregoing  evidence  was  objected  to  on  the  ground  that  the 
same  was  immaterial  and  incompetent.  The  objection  was  over- 
ruled, and  this  ruling  of  the  court  is  assigned  as  error.  The  point 
now  made  is  that  under  the  evidence  the  plaintiff  was  not  entitled 
ta  recover  double  damages,  because  it  was  not  shown  that  the  per- 
son on  whom  the  notice  was  served  was  ^^  employed  in  the  man- 
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agenient  of  the  business  of  the  corporation."  In  "Welch  v.  C,  B. 
&  Q.  Ry.  Co.,  53  Iowa,  632,  the  notice  was  served  on  "  J.  B.  Sulli- 
▼an,  at  the  station  at  Clarinda,  in  said  county,  said  Sullivan  being 
the  station  agent  of  said  road  at  said  place  ;^'  and  it  was  held  that 
the  service  was  sufficient.  Following  that  case,  we  must  hold  the 
service  of  the  notice  in  this  case  to  be  sufficient. 

It  is  assigned  as  error  that  the  court  failed  to  say  to  the  jury 
that  the  burden  of  proof  was  on  the  plaintiff,  and  that  before  he 
.  could  recover  he  must  establish  the  necessary  facts  by  a  fair  pre- 
ponderance of  the  evidence.  The  charge  of  the  court  fairly  and 
fully  sets  forth  the  facts  which  must  be  found  by  the  jury  before 
the  plaintiff  could  recover.  There  was  no  conflict  in  the  evidence, 
and  we  infer  that  the  defendant  did  not  introduce  any  evidence. 
The  only  question  before  the  jurv,  therefore,  was  as  to  the  suffi- 
ciency of  the  evidence  introduced  by  the  plaintiff.  Under  such 
circumstances,  the  defendant  could  not  have  been  prejudiced  by 
the  failure  of  the  court  to  say  to  the  jury  that  the  burden  was  on 
the  plaintiff,  and  that  he  must  establish  his  right  to  recover  by  a 
preponderance  of  the  evidence.  We  doubt  whether  this  point  was 
made  in  the  court  below  until  after  the  verdict.  If  so,  it  came  too 
late.  The  record  fails  to  show  that  the  attention  of  the  court  was 
called  to  the  omission  before  the  jury  retired  to  consider  as  to  their 
verdict. 

It  is  said,  there  was  no  evidence  tending  to  show  that  the  right 
to  fence  existed  at  the  place  where  the  stock  was  killed.  But  we 
think  there  was.  The  plaintiff  testified  that  the  cattle  killed  were 
"  feeding  on  ray  place,"  and  that  "  there  was  no  highway  or  public 
crossing  where  they  were  killed."  Another  witness  testified :  "  I 
saw  the  engine  strike  the  two  heifers.  There  was  no  public  high- 
way or  crossing  at  the  place."  The  sufficiency  of  this  evidence 
was  for  the  jury.  By  tne  term  "place"  the  plaintiff  meant  farm, 
and  the  jury,  no  doubt,  so  understood  him.  The  defendant  had 
the  right  to  fence  its  road  through  the  plaintiff's  farm,  unless  at  a 
place  where  it  was  crossecj  by  a  highway.  We  think  the  evidence 
was  sufficient  to  warrant  the  verdict.  The  appellee  asks  that  he  l)e 
allowed  damages  under  the  statute,  on  the  ground  that  the  appeal 
was  not  taken  in  good  faith,  but  for  the  purpose  of  delay.  Buc  we 
are  not  prepared  to  say  that  this  so  clearly  appears  as  to  justify  us 
in  awaraing  damages. 

Affirmed. 

Service  of  Process.— In  actions  against  railroad  companies  for  injuries  to 
cattle  occasioned  by  a  failure  to  fence  the  road  as  required  by  statute,  service 
upon  a  station  agent  is  good.  Hudson  v.  St.  Louis,  etc.,  R.  Co.,  58  Mo.  525; 
Toledo,  N.  &  W.  R.  Co.  e,  Owen,  43  Ind.  405. 

Service  upon  a  conductor  will  also  be  a  good  service.  New  Albany,  etc., 
R.  Co.  0.  McNamara,  11  Ind.  543;  New  Albany,  etc.,  R.  Co.  v.  Tilton,  12 
Ind.  3;  New  Albany,  etc.,  R.  Co.  v.  Powell,  13  Ind.  373;  Jeffersonville,  etc., 
R.  Co.  V.  Dunlap,  29  Ind.  426;  Louisville,  etc.,  R.  Co.  v,  Cauble,  46  Ind.  277. 
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Hatt 

V. 

Dbtboit,  G.  H.  and  M.  Ry.  Oo. 

(Adeanee  due,  Michigan,  Nowmherl^^  1884.) 

As  the  statute  of  MichigaD  does  not  preclude  railroad  companies  from 
putting  gates  or  bars  at  places  other  than  farm  crossings,  they  may  construct 
them  at  other  points  when  deemed  advisable,  and  a  fence  with  such  gates  or 
bars  may  be  a  sufficient  fence  within  the  requirements  of  the  statute. 

Error  to  Clinton. 
A.  D.  Driswold  for  plaintiff. 

Anthony  Cook,  George  Jerome,  and  Wm.  H.  Russell  for  de- 
fendant and  appellant. 

CooLBY,  C.J. — Plaintiff  sued  the  defendant  to  recover  damages 
for  the  killing  of  certain  colts  owned  by  him,  by  running  upon 
them  one  of  its  ti-ains.  The  breach  of  duty  charged  upon 
the  defendant  was  that  while  operating  its  railroad  it  "did  not 
maintain  a  fence  of  the  lieight  and  strength  required  by  law,  or 
sufficient  to  prevent  cattle  or  other  animals  from  getting  on  its  said 
railroad  on  the  south  side  thereof,  in  the  township  of  Ovid,  afore- 
said, at  a  place  other  than  at  a  street  or  farm  crossing,  or  at  or 
about  station  ground,  but,  on  the  contrary  thereof,  the  said  defend- 
ant, at  the  time  and  place  aforesaid,  negligently  and  unlawfully 
permitted  the  said  railroad  and  the  track  thereto,  along  which  the 
said  defendant  ran  several  railroad  steam-engines  and  passenger  and 
freight  trains,  by  iiiglit  and  by  day,  to  be  and  remain  unfenced  and 
open  to  free  and  unobstructed  ingress  by  horses^  and  cattle  from 
adjoining  lands,"  whereby  the  said  colts  "strayed  and  went  upon 
the  grounds  and  track  of  the  defendant's  said  railroad,  at  the  time 
and  place  aforesaid,  and  were  then  and  there  run  upon  and  against," 
€tc. 

On  the  trial  it  appeared  that  the  colts  went  upon  the  track  of 
the  railroad  in  the  night-time,  passing  to  reach  it  through  the 
premises  of  one  Van  Deusen,  and  through  a  gate  immediately 
Dack  of  Van  Deusen's  house.  The  gate  was  not  at  a  farm  crossing, 
and  would  seem  from  the  evidence  to  have  been  much  used  bv 

Eeople  in  the  neighborhood.  Van  Deusen,  for  the  protection  of 
is  own  stock,  was  accustomed  when  at  home  to  look  every  night 
to'  make  snre  that  the  gate  was  closed,  and  he  had  done  so  and 
found  it  closed  the  evening  of  the  night  the  colts  were  killed.  How 
the  gate  came  to  be  open  afterwards  was  not  shown.  The  plaintiff 
contended  on  the  trial  that  the  defendant  should  not  have  allowed 
the  gate  to  be  constructed  for  use  Where  this  was  constructed,  and 
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that  the  fence,  with  this  gate  in  iL  oonld  not  be  deemed  the  snffi- 
cient  fence  the  statute  reqaires.  In  submitting  the  case  to  the  jnrjr 
the  judge  said :  '^  The  question  comes,  had  the  defendant  complied 
with  the  law, — made  sncli  a  fence  along  the  south  side  of  its  track 
as  the  law  required  when  they  permitted  the  gate  to  be  kept  there? 
Assnmrng  now  that  it  was  a  good  gate  and  uf  sufficient  strength, 
equal  to  the  strength  of  the  fence  when  properly  shut,  did  they 
comply  with  the  law  when  they  permitted  the  gate  to  be  pat  in 
tliere  and  kept  there,  knowing  its  liability  to  be  sometimes  opeu 
and  sometimes  shut ;  was  that  meeting  the  requirements  of  the 
law?  If  it  did  meet  the  requirements  of  the  law,  then,  of  coarse, 
there  is  no  negligence  at  that  point,  and  no  liability  because  of  put- 
ting in  the  gate.  I  leave  the  question  to  you,  gentlemen  of  the 
jury,  to  say  from  the  evidence  in  the  case  what  is  in  the  case  as  to 
the  gate  being  there,  and  its  having  been  sometimes  open  and  some- 
times shut  by  the  employees  of  the  company.  I  leave  that  foryoa 
to  say,  with  the  gate  there,  and  being  liable  to  be  sometimes  o})en 
and  sometimes  shut,  and  assuming  that  it  was  of  proper  strength 
when  shut,  whether  in  that  condition  there  would  be  a  fence  there 
as  required  by  law,  equal  in  strength  to  a  division  fence  as  required 
by  the  statute.  If  it  was,  with  the  gate  there  in  that  condition,  its 
liability  to  be  open  and  shut,  as  you  have  heard  it  spoken  aboai  ia 
the  evidence,  then  the  company  had  done  its  duty ;  if  not,  theu  it 
has  not." 

The  jury  returned  a  verdict  for  the  plaintiflf.  They  also  found 
specially  in  answer  to  questions  that  V an  Deusen  closed  the  gate 
between  8  and  9  o'clock  in  the  evening  before  the  injury;  that  it 
was  afterwards  opened  by  some  person  or  by  some  other  means ; 
that  the  colts  passed  through  the  gateway  by  reason  of  its  being  so 
opened ;  and  ''that  the  gate  in  the  condition  testified  to  by  the  wit- 
nesses, either  shut  or  opened,  was  not  a  sufficient  fence  within  the 
meaning  of  the  statute."  Judgment  was  rendered  on  the  verdict, 
and  the  defendant  brings  error. 

The  instruction  of  the  judge  took  an  erroneous  view  of  the  stat- 
ute. The  requirement  of  the  statute  then  in  force  was  that  every 
railroad  company  should  ''erect  and  maintain  fences  on  the  sides 
of  their  respective  roads  of  the  height  and  strength  of  a  division 
fence  required  by  law,  with  fences  and  cattle-guards  at  all  highway 
and  street  crossings,  sufficient  to  prevent  cattle  or  other  animals 
from  getting  on  such  railroad ;  also  gates  or  bars  convenient  for 
farm  crossings."  Pub.  Acts  1875,  p.  139.  It  seems  to  have  been 
thought  by  the  judge  that  the  railroad  company  should  put  gates 
in  or  allow  them  to  be  put  only  at  farm  crossings,  and  that  if  they 
were  put  in  elsewhere,  and  were  more  liable  to  be  left  opeu  than  a 
fence  was  to  be  thrown  down  or  get  out  of  repair,  the  fence,  with 
the  gate  in,  could  not  be  deemed  a  sufficient  fence.  And  this,  ob- 
viously, was  the  view  of  the  jury. 
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The  statute,  it  will  be  noticed,  is  imposing  duties  on  the  railroad 
oompan J  when  it  requires  it  to  erect  gates  or  bars  at  farm  crossings. 
It  does  not  preclude  gates  or  bars  at  other  places,  and  there  must 
be  many  places  where  they  will  be  needed  quite  as  much,  and 
where  the  company  might  be  justly  subject  to  complaint  if  it  should 
refuse  to  adjoining  proprietors  the  convenience  which  gate  or  bars 
would  furnish.  We  have  no  doubt  whatever  of  its  right  to  permit 
them  to  be  constructed,  or  to  construct  them  itself  if  it  shall  deem 
the  construction  advisable.  Whether  the  fence  elsewhere  was  suf- 
ficient is  of  no  importance  in  this  case,  it  appearing  that  tlie  colts 
actually  passed  through  the  gate.  Lawrence  t;.  Milwaukee,  etc.,  R. 
Co.,  42  Wis.  322.  And  the  last  special  finding  of  the  jury  being 
based  on  the  erroneous  instruction  of  the  judge,  and  in  itself  im- 
material, would  not  preclude  the  right  of  the  defendant  to  a  judg- 
ment, which,  on  the  other  findings,  ought  to  have  been  given  m  its 
favor. 

A  new  trial  must  be  ordered. 

Obligation  to  Iceep  Gates  and  Bars  in  Repain — When  a  railroad  com- 

eny  constructs  a  statutory  fence  which  is  partly  composed  of  gates  and 
re  it  is  bound  to  keep  such  gates  and  ban  in  repair.  Illinois  Central  R. 
Co.  «.  Arnold,  47  111.  178;  Chicago  &  N.  W.  R.  Co.«.  Harris,  64  111.  528; 
Esteso.  Atlantic  &  St.  Louis  R.  Co.,  63  Me.  808;  Mackie  v.  Central  R.  Co. 
of  Iowa,  64  Iowa,  640;  Hammond  «.  Chicago  &  N.  W.  R.  Co.,  48*Iowa,  168; 
Johnson  v.  Chicago,  R.  I.  &  P.  R.  Co.,  66  Iowa  707 ;  McKenly  v,  Chicago,  R. 
L  &  P.  R.  Co.,  48  Iowa,  641. 

Qatet  left  open  by  Passengers  or  EmployeeSi — When  such  ^tes  are  left 
open  by  the  servants  of  the  company,  or  by  passengers  travelhng  upon  its 
road,  and  cattle  stray  upon  the  track  and  are  killed  or  injured  the  company 
18  not  liable.  Chapman  v.  New  York  Central  R.  Co.,  88  N.  T.  869;  Spinner 
•.  New  York  C.  &  H.  R.  R.  Co.,  76  N.  T.  168 ;  Savage  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  18  Am.  &  £ng.  R.  R.  Cas.  666. 

Qatot  left  open  by  Land  owner. — But  when  such  an  occurrence  is  owing 
to  the  fault  of  the  owner  or  occupier  of  the  land,  the  company  is  not  liable. 
Koutz  0.  Toledo,  W.  &  W.  R  Co.,  64  Ind.  616;  Eames  «.  Boston  &  W.  R. 
Co.,  14  Allen,  161*;  Waldron  «.  Portland,  S.  &  P.  R.  Co.,  36  Me.  422;  Hook  v. 
Worcester  &  N.  R  Co.,  68  N.  H.  261;  Illinois  Central  R  Co.  v.  McKee,  48 
HI.  119;  Illinois  Central  R  Co. «.  Arnold,  47  III.  178;  Russell  v,  Hanley,  20 
Iowa,  219;  Henderson  v.  Chicago,  R  I.  &  P.  R.  Co.,  89  Iowa,  220;  s.  c,  48 
Iowa,  216;  Hammond  v.  Chicago  <&  N.  W.  R.  Co.,  48  Iowa,  168.  But  see 
Laude  o.  Chicago  &.  N.  W.  R  Co.,  83  Wise.  640. 

Qatat  left  open  by  Third  Partiess — When  gates  or  bars  are  opened  by 
third  persons  not  connected  with  the  railroad  company  or  with  the  land,  the 
company  is  only  liable  in  case  it  fails  to  use  due  diligence  to  discover  that 
they  are  open  and  to  close  them.  Bartlett  e.  Dubuque  &  8.  C.  R.  Co.,  20 
Iowa,  188;  Russell  e.  Hanley,  20  Iowa,  219;  Illinois  Central  R.  Co.  v.  McEee, 
48  III  119;  Illinois  Central  R  Co.  v,  Arnold,  47  III.  168;  Chicago  &  N.  W. 
R.  Co.  V.  Harris,  64  111.  628;  Chicago,  B.  &  Q.  R  Co.  f>,  Mi^ee,  60  III.  629; 
Perry  9.  Dubuque,  S.  W.  R  Co.,  86  Iowa,  102;  Cincinnati,  etc.,  R  Co.  v, 
Waterson,  4  Ohio  St.  424;  Cleveland,  etc.,  R  Co.  «.  Swift,  42  Ind.  119; 
Harrington  v,  Chicago,  etc.,  R  Co.,  2  Am.  &  Eng.  R.  R  Cas.  661;  Atchi- 
floa,  T.  &  8.  F.  R  Co.  «.  Davis,  16  Am.  <&  Eng.  R.  R  Cas.  621. 
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HissonBi  Paoifio  Bt.  Oo. 
Morrow. 

(Adf>ane$  Chue^  KanBos.    June  18,  1884.) 

A  trial  court  can  seldom  err  in  admitting  evidence  where  no  reason  of  any 
kind  18  given  for  its  exclusion ;  and  held^  that  the  court  below  did  not  err  in 
the  present  case  in  this  respect. 

It  is  always  the  duty  of  a  railway  company  operating  a  railroad  to  see  that 
proper  cattle-guards  exist  wherever  its  railroad  enters  or  leaves  improved  or 
fenced  land,  whether  such  railway  company  owns  the  railroad  or  is  simply 
operating  it  under  a  lease. 

Proper  cattle-ffuards  are  such  as  will  prevent  cattle  from  passing  along  the 
right  of  way  of  uie  railway  company  into  an  improved  or  fenced  &\d. 

Error  from  CoflEey  County. 

"W.  A.  Johnson  for  plaintiff  in  error. 

Fearl  &  Frazier  for  defendant  in  error. 

Valentine,  J. — This  was  an  action  commenced  originally  by 
Thomas  Morrow  against  the  Missouri  Pacific  Ry.  Co.  before  a  jos- 
tioe  of  the  peace  of  Coffey  County,  Kansas,  to  recover  damages 
alleged  to  have  been  caused  by  the  failure  and  refusal  of  the  rail- 
way company  to  construct  proper  cattle-guards  on  such  railway 
where  the  same  entered  and  left  a  certain  field  in  tlie  possession  of 
and  occupied  by  the  plaintiff,  wliereby  cattle  entered  his  field,  injured 
his  crops,  and  caused  him  to  expend  time  and  labor  in  protecting 
his  crops.  After  trial  and  judgment  in  the  justice's  court,  the  case 
was  appealed  to  the  district  court,  where  the  case  was  again  tried, 
before  the  court  and  a  jury. 

It  appears  from  the  evidence  that  the  railway  was  constructed 
in  1870,  by  the  Missouri,  Kansas  &  Texas  Ry.  Co.,  and  that  after- 
ward, to  wit:  in  1881  and  since,  it  has  been  operated  by  the  Mis- 
souri Pacific  Ry.  Co.  The  record  does  not  show  by  what  right  or 
authority  the  Missouri  Pacific  Ry.  Co.  operates  the  road,  but  coun- 
sel for  the  Missouri  Pacific  Ry.  Co.,  in  his  oral  argument  in  this 
court,  stated  that  it  was  by  a  lease  from  the  Missouri,  Kansas  & 
Texas  Ry.  Co.  At  the  time  the  railway  was  constructed,  the  land 
which  now  composes  the  field  in  question  was  unoccupied,  unim- 
proved and  unfenced  prairie  land,  and  it  remained  in  that  condition 
up  to  1881,  when  a  portion  of  the  land  was  ploughed,  and,  in  March 
and  April,  1882,  the  land  was  fenced  and  crops  were  planted  on 
that  portion  of  the  land  which  had  previously  been  ploughed.  The 
railway  was  constructed  through  this  land,  leaving  a  portion  of  the 
land  on  each  side  of  the  I'oad,  but  the  ploughed  land  was  all  on  one 
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side  of  the  road.  The  land  at  all  times  belonged  to  L.  De  Witt, 
but  it  was  hired  by  the  plaintiff,  Thomas  Morrow,  who  had  the 
full  possession  and  control  thereof.  The  fence  was  built  on  each 
side  of  the  railway  up  to  and  on  the  company's  right  of  way,  but 
no  fence  was  built  across  the  road,  and  a  space  was  left  on  eacli  side 
of  the  railway  track  from  fifteen  to  twenty  feet  wide,  from  the  fence 
to  the  railway  track.  The  damages  claimed  were  for  injuries  al- 
leged to  have  been  done  to  the  plaintiff's  crops  by  cattle  passing 
along  the  defendant's  right  of  way,  into  the  plaintiff's  field,  and 
onto  the  plaintiff's  crops,  and  also  for  the  plaintiff's  time  and  labor 
in  keeping  cattle  away  from  his  field  by  watching  the  field  and  in 
bailding  an  additional  fence.  A  verdict  and  iudgment  were  ren- 
dered in  favor  of  the  plaintiff  and*  against  the  aefendant  for  $150 
damages,  and  the  defendant,  as  plaintiff  in  error,  now  brings  the 
case  to  this  court. 

Several  errors  ai*e  alleged  in  this  court,  some  of  which  it  is  not 
necessary  to  notice.  The  fii'st  error  alleged  is  the  admission  of  im- 
proper evidence,  over  the  objections  of  tue  railway  company.  This 
question,  or  rather  these  questions,  arose  as  follows :  various  ques- 
tions were  put  by  the  plaintiff  to  his  witnesses  to  which  the  de- 
fendant objected,  but  the  court  overruled  the  objections  and  pei^ 
mit^ted  the  witnesses  to  testify.  The  record  shows  the  objection 
to  each  of  the  questions,  the  ruling  of  the  court  thereon,  and  the 
exceptions  taken  to  such  ruling  as  follows : 

"  To  which  question  the  defendant  objected  ;  objection  overruled, 
and  excepted  to  by  defendant,  and  witness  testified :" 

**  This  question  was  objected  to  by  defendant ;  objection  over- 
ruled,  and  ruling  excepted  to  by  defendant,  and  the  witness  an- 
swered :'* 

"  Objected  to  for  same  reason  as  last  question,  and  same  ruling 
and  same  exception,  and  witness  answered  as  follows :" 

These  are  fair  specimens  of  all  the  other  objections,  rulings  and 
exceptions  made  or  taken  with  regard  to  tiie  evidence.  Now,  it  is 
not  obvious  from  the  questions  put  to  the  witnesses  that  the  evi- 
dence to  be  elicited  thereby  would  have  been  incompetent  or  im- 
proper ;  and  we  cannot  even  say  that  the  evidence  actually  given 
by  the  witnesses  in  answer  to  these  questions  was  incompetent  or 
improper.  But  even  if  it  was,  we  cannot  say  that  the  court  below 
erred  lii  admitting  it,  for  a  trial  court  can  seldom  err  in  admitting 
evidence  where  no  reason  of  any  kind  is  given  for  its  exclusion ; 
and  in  the  present  case  no  reason  was  given  why  the  evidence 
should  be  excluded.  The  main  point,  however,  made  by  the  de- 
fendant in  this  case  is  that  a  railway  company  not  owning  the  rail- 
way but  simply  operating  it  under  a  lease,  is  not  bound  under  the 
statutes  to  construct  cattle-guards  on  such  railway,  and  as  authority 
therefor,  the  defendant  quotes  section  37,  Art.  2,  Ch.  84,  of  the 
compiled  laws  of  1879,  which  reads  as  follows :  ''  When  any  rail- 


632  MISSOURI  PAGIFIO   BY.   CO.  V.  KOKBOW. 

road  rans  throagh  any  improved  or  fenced  land,  eaid  railroad  com- 
pany shall  make  proper  cattle-guards  on  such  railroad  when  they 
enter  and  when  they  leave  such  improved  or  fenced  land.''  The 
defendant,  plaintiff  in  error,  also  cites  the  case,  of  the  St.  L.,  W.  & 
W.  Ry.  Co.  V.  Curl,  28  Kas.  622,  as  authority  for  this  position. 
Now,  it  is  generally  true,  as  decided  in  that  case,  that  when  a  rail- 
way company  constrncts  a  railway,  it  is  bound  to  construct  proper 
eattle-guai'ds ;  but  this  principle  of  law  does  not  apply  to  the  pres- 
ent case;  for  during  all  the  time  that  the  Missouri,  Kansas  &  Texas 
Ry.  Co.,  the  constructor  of  this  railway,  operated  the  same,  the  land 
wnich  now  constitutes  the  plaintiff's  field  was  neither  improved 
nor  fenced.  But  whatever  may  be  the  duty  of  a  railway  company 
constructing  a  railway,  we  think  it  is  always  the  duty  of  a  railway 
company  operating  the  same  to  see  that  proper  cattle-guards  exist 
wherever  its  railway  enters  or  leaves  improved  or  fenced  land ;  and, 
taking  this  view  of  the  case,  it  was  the  duty  of  the  defendant  to 
see  that  proper  cattle-guards  were  in  existence  where  its  railway 
entered  and  left  the  plaintiff's  field. 

The  next  point  that  the  plaintiff  in  error,  defendant  below,  makes 
is  that  the  plaintiff  below  lenced  his  land  only  up  to  the  right  of 
way  of  the  railway  company,  and  did  not  fence  the  land  up  to  the 
railway  track,  and  therefore,  that  there  was  a  space  between  the 
railway  track  and  the  fence  where  the  cattle  could  enter,  and  there- 
fore, that  the  plaintiff  cannot  recover.  This  point,  however,  has 
already  been  decided  by  this  court  adversely  to  the  position  of  the 
plaintiff  in  error.  Mo.  Pac.  Ry.  Co.  v,  Manson,  31  Kas.  396. 
Proper  cattle-guacds  are  such  as  will  prevent  cattle  from  passing 
along  the  right  of  way  of  the  railway  company  into  an  improved  or 
fenced  field. 

All  questions  of  fact  with  reference  to  damages  were  left  to  the 
jury,  and  properly  left  to  the  jury.  It  was  left  to  the  jury  for  tliem 
to  determine  whether  the  defendant  delayed  constructing  'proper 
cattle-guards  for  an  unoecessary  and  an  unreasonable  length  of 
time;  and  it  was  also  left  to  the  jury  for  them  to  determine  what 
the  amount  of  the  plaintiff's  damages  should  be,  giving  him  reason- 
able compensation  for  his  loss  and  he  using  reasonable  means  for 
the  protection  of  his  crops. 

Tne  ludgment  of  the  court  below  will  be  affirmed. 

All  the  justices  concurring. 

Lessee  of  Railroad  Bound  to  Construct  and  Maintain  Fences.— The  lessee 
of  a  railroad  is  bound  to  observe  the  statutory  duty  to  fence,  and  will  be  held 
liable  for  an  injury  occasioned  by  a  failure  to  perform  such  duty.  Tracy 
«.  Troy  &  B.  R  Co.,  38  N.  Y.  438;  Stewart  v,  Chicago  &  N.  W.  R.  Co.,  27 
Iowa,  282;  Clary  v.  Midland  Iowa  R.  Co.,  37  Iowa,  344;  Downing  f.  Chica- 
go, R.  I.  &  P.  R.  Co.,  43  Iowa,  96;  Pittsburgh,  C.  &  St.  L.  R  Co.  f.  Bolner, 
57  Ind.  572;  Pittsburgh,  C.  &  St.  L.  R  Co.  v.  Hannon,  50  Ind.  417;  Pitts- 
burgh, C.  &  St.  L.  R  Co.  V.  Currant,  61  Ind.  38;  Cincinnati,  H.  &  D.  R  Go. 
«.  Bunnell,  61  Ind.  183;  Jejffersonville,  M.  &  I.  R  Co. V.Downey,  61  lud.  287; 
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Olement  V.  Canfield,  28  Yt.  802;  Stewart  v.  Chicago,  etc.,  R.  Co.,  27  Iowa, 
281;  Whitney  v.  Atlantic  &  St.  L.  R.  Co.,  44  Me.  362;  Bean  v.  Atlantic  &  St. 
L.  B.  Co.,  63  Me.  298;  Fontaine  t.  Southern  Pac.  R.  Co.,  1  Am.  &  Eng.  R.  R. 
C»s.  169;  St.  Louis,  W.  &  W.  R  Co.  «.  Curl,  11  Am.  &  Eng.  R.  R.  Cas.  458. 


CiNOINKATI,   ELaMILTON  AND  DaYTON  E.   B.   Oo. 

V. 

Leviston. 

(97  Indiana  B&parUy  488.) 

A  bill  of  exceptions  filed  in  a  court  to  which  the  venue  is  chan^d  will  not 
«ave  an  exception  taken  in  the  court  from  which  the  venue  is  changed, 
though  the  same  judge  preside  in  both  courts. 

In  a  complaint  against  a  railroad  company  for  killing  animals  while 
operating  the  road  of  another  company,  it  is  not  necessary  under  the  statute 
to  allege  in  what  name  the  road  was  being  operated. 

Reference  in  a  transcript,  for  documents,  to  a  bill  of  exceptions  not  in  ex- 
Irtenceiuntil  after  the  ruling  concerning  the  documents,  is  not  sufficient. 

From  the  Fayette  Circuit  Court. 

R.  p.  Marshall  and  T.  D.  Evans  for  appelLint. 

J.  W.  Connaway  and  J.  R.  Mitchell  for  appellee. 

Black,  C. — The  appellee  brought  this  action  before  a  justice  of 
the  peace  of  Union  County  against  the  appellant,  to  recover  the 
value  of  certain  animals  owned  by  the  plaintiflE  killed  by  the  de- 
fendant's trains,  the  places  at  which  the  animals  entered  upon  the 
railroad  track  not  being  securely  fenced.  Judgment  upon  default 
was  rendered  against  the  defendant  for  $70. 

The  defendant  appealed  to  the  Union  Circuit  Court,  and  there 
entered  a  special  appearance,  and  moved  to  quash  the  summons  and 
return.  Tliis  motion  having  been  overruled,  the  defendant  de- 
murred to  the  complaint,  and  the  demurrer  was  overruled.  Upon 
the  defendant's  application,  the  venue  was  changed  to  the  Fayette 
Circuit  Court,  where  a  trial  by  jury  resulted  in  a  verdict  for  the 
plaintiff  for  the  same  amount.  A  motion  made  by  the  defendant 
lor  a  new  trial  having  been  overruled,  judgment  was  rendered  on 
the  verdict. 

The  appellant  has  assigned  as  errors,  and  discussed  in  argument, 
the  overruling  of  the  motion  to  quash  the  summons  and  return, 
the  overruling  of  the  demurrer  to  the  complaint,  and  the  overrul- 
ing of  the  motion  for  a  new  trial. 

The  motion  to  quash  was  overruled  on  the  13th  of  June,  1882, 
and  the  Union  Circuit  Court  then  gave  sixty  days'  time  "  from 
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day  of  trial "  to  file  a  bill  of  exceptions.  The  trial  was  had  on  the 
16th  and  17th  of  October,  1883,  in  the  Fayette  Circuit  Court. 
The  motion  for  a  new  trial,  made  the  next  day,  was  overruled  on 
the  23d  of  October,  1883,  and  the  court  then  gave  sixty  days 
from  that  date  in  which  to  file  a  bill  of  exceptions.  Tliere  is  in 
the  record  but  one  bill  of  exceptions,  which  was  pi-esented  to  tlie 
judge  and  signed  on  the  13th  of  December,  1883,  and  filed  on  the 
17th  of  the  same  month.  This  bill  contains  the  summons  and  re- 
turn, and  the  written  motion  to  quash,  a,nd  states  the  ruling  and 
exception  thereto. 

To  present  to  this  court  an  exception  to  the  overruling  of  this 
motion,  it  was  necessary  that  the  grounds  of  the  motion  should  be 
shown  by  proper  bill  of  exceptions.  Aurora  Fire  Ins.  Co.  v. 
Johnson,  46  Ind.  315,  and  cases  there  cited.  In  Lansing  v.  Coats, 
18  Ind.  166,  it  was  said  that  the  time  fixed  by  tlie  court  for  the  fil- 
ing of  the  bill  of  exceptions  should  be  definite  and  reasonable. 

The  manner  of  giving  time  adopted  by  the  Union  Circuit  Court 
in  the  case  at  bar  would  sometimes  lead  to  great  uncertainty  and 
vexation,  and  it  is  certainly  not  commendable.  Whether  it  may  be 
permitted  we  need  not  here  decide,  for  the  exception  to  the  de- 
cision of  the  Union  Circuit  Court  could  not  be  preserved  by  a  bill 
filed  in  the  Fayette  Circuit  Court,  though  the  same  judge  presided 
in  both  courts.  McMahan  v.  Spinning,  51  Ind.  187.  The  ruling 
upon  the  motion  to  quash  is,  therefore,  not  before  us. 

The  complaint  «7as  in  three  paragraphs.  In  the  title  the  parties 
were  named  as  follows :  "  William  R.  Leviston  v.  The  Cincinnati, 
Hamilton  &  Dayton  R.  R.  Co.,  operating  the  Dayton,  Michigan, 
Cincinnati,  Richmond  &  Chicago,  and  Cincinnati,  Hamilton  & 
Indianapolis  railroads." 

The  first  paragraph  was  as  follows:  "William  R.  Leviston, 
plaintiff,  complains  of  the  Cincinnati,  Hamilton  &  Dayton  R.  R, 
operating  the  Dayton  &  Michigan  R.  R,  Cincinnati,  Richmond  & 
Chicago  K.  R.,  and  Cincinnatr,  Hamilton  &  Indianapolis  R.  R,  de- 
fendant, and  for  cause  of  complaint  says  that  the  defendant,  on 
the  20th  day  of  June,  1881,  and  ever  since,  and  now  is  operating, 
running  and  controlling  the  Cincinnati,  Hamilton  &  Indianapolis 
R.  R.,  and  that  while  said  defendant,  by  her  agents  and  employees 
and  servants,  was  engaged  in  running,  controlling  and  operating 
that  portion  of  the  defendant's  road  through  the  county  of  Union,  in 
the  State  of  Indiana,  to  wit,  on  the  20th  day  of  June,  1881,  within 
said  county  of  Union  and  State  of  Indiana,  run  one  of  her  locomo- 
tives and  train  of  cars  attached  thereto,  against  and  over  one  sow 
hog,  then  and  there  and  thereby  killing  and  destroying  said  hog, 
then  the  property  of  the  plaintiff,  in  the  sum  of  twelve  dollars; 
and  that  tlie  said  damage  and  killing  of  said  animal  did  not  result 
from  the  negligence  and  carelessness  of  the  plaintiff ;  and  that  at 
the  time  and  at  the  place  when  and  where  said  animal  entei'ed  upou 
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the  gronnds  and  raflroad  track  bo  ran,  controlled,  and  operated  by 
the  defendant  as  aforesaid,  was  not  secnrely  fenced,  and  said  fence 
maintained  as  and  by  the  statute  law  of  the  State  of  Indiana  in 
snch  case  made  and  provided.     Wherefore,"  etc. 

The  second  parasrrapb  charged  the  killing  of  the  plaintiff's 
heifer,  of  the  value  of  $40,  on  the  8th  of  September,  1881.  The 
tbird  paragraph  charged  the  killing  of  his  two  bogs,  each  of  the 
value  of  $9,  on  the  11th  of  February,  1882.  The  second  paragraph 
named  the  defendant  as  "  The  Cincinnati,  Hamilton  &  Dayton 
R.  R.  Co.,  operating,"  etc.  Otherwise  the  second  and  third  para- 
graphs were  like  the  first. 

While  in  each  paragraph  the  place  at  which  the  killing  was  al- 
leged to  have  been  done  was  spoken  of  as  being  on  a  portion  of  the 
defendant's  road,  yet  each  paragraph,  taken  as  a  whole,  must  be 
construed,  we  think,  as  chai*gin^  that  the  killing  therein  alleged  was 
done  on  the  Cincinnati,  Hamilton  *&  Indianapolis  R.  R.,  which 
at  the  time  was  being  operated,  run  and  controlled  by  the  de- 
fendant. 

It  is  contended  on  behalf  of  the  appellant,  that,  to  make  the 
complaint  state  a  cause  of  action  against  the  appellant,  it  was 
necessary  to  allege  in  what  name  the  appellant  was  operating,  run- 
ning and  controlling  the   Cincinnati,  Hamilton   &  Indianapolis 

Prior  to  March  4th,  1863,  there  was  no  liability,  and  no  action 
would  lie,  for  the  killing  or  injuring  of  animals  by  the  locomotives, 
etc.,  run  on  a  railroad,  on  the  ground  that  the  railroad  was  not 
securely  fenced,  except  against  die  railroad  company  owning  the 
road  ;  so  that  if  that  company  were  insolvent  and  in  the  hands  of  a 
receiver,  assignee,  lessee  or  other  person  or  corporation  operating 
the  road,  a  judgment  for  the  killing  of  animals,  such  as  could  be 
obtained  on  the  ground  that  the  road  was  not  fenced,  could  not  be 
collected.     Indianapolis,  etc.,  R.  R.  Co.  v.  Solomon,  23  Ind.  534. 

At  the  date  mentioned,  a  statute  was  enacted  (1  R.  S.  1876,  p. 
761),  the  first  section  of  which  provided  as  follows :  "  That  lessees, 
assignees,  receivers,  and  other  persons,  running  or  controlling  any 
railroad,  in  the  corporate  name  of  such  company,  shall  be  liable, 
jointly  or  severally  with  such  company,  for  stock  killed  or  injured 
by  the  locomotives,  cars,  or  other  carriages  of  such  company,  to 
tne  extent  and  according  to  the  provisions  of  this  act." 

The  second  section  provides :  "  That  whenever  any  animal  or 
animals  shall  be  or  shall  have  been  killed  or  injured  by  the  locomo- 
tives, cars,  or  other  carriages  used  on  any  railroad  in,  or  running 
into  or  through  this  State,  whether  the  same  may  be  or  may  have 
been  run  and  controlled  by  the  company,  or  by  the  lessee,  assignee, 
receiver,  or  other  person,  the  owner  thereof  may  go  before  some 
justice  of  the  peace  of  the  county  in  which  such  killing  or  injur- 
ing occurred,  and  file  his  complaint  in  writing,  and  such  justice 


i 


636  CINCINNATI,   ETC.,  R.   R.  CO.  V.  LEVISTON. 

6liall  fix  a  day  to  bear  said  complaint,  and  shall  cause  at  least  ten 
days'  notice  to  be  served  on  the  railroad  company,  by  the  service  of 
a  sammons  by  copy  on  any  conductor  of  any  train  passing  into  or 
through  said  county."  Provision  is  made  in  this  section  for  the 
bringing  of  the  action  in  the  court  of  common  pleas,  or  the  circuit 
court,  or  before  a  justice,  if  the  injury  amounted  to  more  than 
fifty  dollars. 

The  next  section  provides,  that  if  the  complaint  be  filed  in  the 
court  of  common  pleas,  or  in  the  circuit  court,  the  summons  shall 
be  served  by  the  sneriff  "on  the  railroad  company  defendant/'  and 
that  the  "summons  may  be  served  by  copy  on  any  conductor  on 
any  train  on  said  road  passing  into  or  through  said  county." 

The  fourth  section  is  as  follows :  "  The  action  mav,  in  all  cases 
contemplated  by  this  act,  be  brought  against  the  railroad  as  de- 
fendants, whether  the  same  is  or  was  being  run  by  the  company  or 
by  a  lessee,  assignee,  receiver,  or  other  pei'sou  in  the  name  of  such 
<5ompany." 

The  fifth  section,  after  providing  for  the  giving  of  judgment  for 
the  plaintiff  without  reference  to  the  question  whether  the  killing 
or  injury  was  the  result  of  wilful  misconduct  or  negligence,  or  the 
result  of  unavoidable  accident,  proceeds  to  provide  that  if  the  case 
be  one  commenced  in  the  common  pleas  or  circuit  court,  the  court 
shall,  on  motion  of  the  plaintiff,  on  the  rendition  of  judgment,  or 
afterwards,  at  any  time  when  notice  of  the  motion  has  been  served 
on  the  railroad  company  defendant,  as  there  directed,  order  a  writ 
to  issue,  directed  to  the  sheriff,  for  any  agent,  conductor,  employee 
of  such  railroad  company,  or  of  the  lessees,  receivers,  or  assignees 
of  such  company,  named  in  the  motion,  to  appear  and  answer  under 
oath  as  to  the  amount  of  money  in  their  hands,  if  any,  belonging 
to  such  company,  or  to  such  assignees,  lessees,  or  receivei's,  and  as 
to  the  probable  amount  of  money  received  by  such  agents,  con- 
ductors, or  employees  belonging  to  such  railroad  company,  lessees, 
assignees,  or  receivers ;  and  provision  is  made  for  the  making  of  an 
order  by  the  court  for  the  payment  of  such  money  into  the  clerk's 
office  of  tlie  court. 

The  next  section  provides  that  any  person  obtaining  judgment 
before  a  justice  for  animals  so  killed  or  injured,  may  file  a  tran- 
script in  the  clerk's  office,  and  may,  upon  notice  and  motion,  have 
the  order  and  proceeding  provided  for  in  the  fifth  section. 

The  seventh  section  provides  that  the  act  "  shall  not  apply  to  any 
railroad  securely  fenced  in,  and  such  fence  properly  maintained  by 
such  company,  lessee,  assignee,  receiver,  or  other  person  running 
the  same.' 

The  eighth  section  provides  that  any  agent,  conductor,  or  em- 
ployee who  shall  refuse  or  neglect  to  perform  or  obey  the  order  of 
the  court  as  specified  in  the  act,  shall  be  deemed  guilty  of  con- 
tempt, and  fined,  to  which  imprisonment  may  be  added. 
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This  statute  of  1863  is  still  in  force,  except  its  first  section,  which 
has  be^n  amended.  Before  considering  the  amendment  we  will 
examine  the  statute  as  it  was  before  the  amendment. 

It  will  be  observed  that  the  statute  contemplated  liability  of  the 
company  owning  the  road,  and  also  of  any  lessee,  assignee,  receiver, 
or  other  person  running  the  road  in  the  corporate  name  of  such 
company.  To  enforce  tlie  liability  of  any  of  these,  that  is,  "in  all 
cases  contemplated  by  this  act,"  the  action  might  be  brought  against 
tlie  "railroad  as  defendants,"  this  whetlier  the  railroad  "is  or  was 
being  run  by  the  company  or  by  a  lessee,  assignee,  receiver,  or  otiier 
person  in  the  name  of  such 'Company."  It  was  only  necessary  to 
name  as  defendant  the  raih-oad  company  owning  tlie  road.  Under 
tlie  jndgment  obtained  against  such  defendant,  that  coni]);my,  and 
also  any  lessee,  assignee,  receiver,  or  other  person  rnnning  the  road 
in  the  corporate  name  of  the  company,  would  be  liable;  and  a 
mode  was  provided  of  enforcing  that  liability  by  an  order  obtained 
on  notice  served  on  the  railroad  company  defendant. 

The  whole  proceeding  for  relief,  including  the  manner  of  serv- 
ing the  summons  and  the  mode  of  enforcing  satisfaction  of  the 
judgment,  was  provided  for  by  the  statute. 

The  owner  of  the  animal  killed  or  injured  was  not  required  to 
learn  before  suing  whether  the  railroad  was  run  by  the  railroad 
company  owning  the  road  or  by  a  lessee  or  other  person.  He 
needed  only  to  bring  his  action  against  that  company;  but  he  could 
not  under  the  statute  render  liable  any  lessee,  etc.,  except  one  run- 
ning the  road  in  the  corporate  name  of  that  company.  It  was  not 
necessary  for  the  plaintiff,  in  his  complaint  against  the  railroad  com- 
pany owning  the  railroad,  to  allege  that  it  was  running  the  road  in 
Its  corporate  name,  or  how,  or  by  whom,  or  in  what  name  it  was 
run,  in  order  to  render  liable  to  the  judgment  obtained  any  lessee, 
etc.,  running  the  road  in  the  corporate  name  of  such  company.  See 
Pittsburgh,  etc.,  Ry.  Co.  v.  Hunt,  71  Ind.  229.  A  suit  would  not 
lie,  under  the  statute,  against  a  railroad  company  not  owning  the 
railroad,  and  not  running  it  in  the  corporate  name  of  the  company 
that  owned  it,  but  running  it  in  its  own  name.  Pittsburgh,  etc., 
Ry.  Co.  V.  Bolner,  57  Ind.  572;  Cincinnati,  etc.,  R.  R.  Co.  v,  Bun- 
nell, 61  Itid.  183  ;  Pittsburgh,  etc.,  Ry.  Co.  v.  Currant,  61  Ind.  38 ; 
Pittsburgh,  etc.,  Ry.  Co.  v,  Ilannon,  60  Ind.  417.  And  when  a 
complaint  did  not  allege  that  a  defendant  shown  by  the  complaint 
not  to  be  the  owner  of  the  railroad  was  running  or  controlling  it  in 
the  corporate  name  of  the  company  owning  it,  such  complaint  was 
held  to  be  insufficient  as  a^inst  such  a  defendant.  Cincinnati,  etc., 
R.  R.  Co.  V.  Paskins,  36  Ind.  380 ;  Jeffersonville,  etc.,  R.  R.  Co. 
V.  Downey,  61  Ind.  287. 

The  first  section  of  said  act  of  1863  was  amended  by  the  act  of 
March  14,  1877  (R.  S.  1881,  section  4025),  which  provides:  "  Any 
railroad  corporation,  lessee,  assignee,  receiver,  and  other  person  or 
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corporation  rnnning,  controlling,  or  operating  any  railroad  into  or 
through  this  State,  shall  be  liable,  jointly  or  seveniUy,  for  stock 
killed  or  injured  by  the  locomotives,  cars,  or  other  carriages  run  on 
such  road,  in  the  name  in  which  the  road  was  run  or  operated  at 
the  time,  to  the  extent  and  according  to  the  provisions  of  this  act; 
atid  the  bills  of  ladiTig  usually  issneti  at  any  railroad  station  in  the 
county  in  which  such  stock  was  killed  or  injured  shall  heprnma 
fade  evidence  as  to  the  character  or  name  in  which  said  railroad 
was  owned,  held,  controlled,  or  operated."  The  statute  contem- 
plates the  bringing  of  the  action  against  the  railroad  company  own- 
ing the  railroad,  as  defendant,  when,  and  only  when,  the  road  is  or 
was  being  run  by  that  company,  or  by  a  lessee,  assignee,  receiver, 
or  other  person  in  the  name  of  such  company.  Section  4028,  R, 
S.  1881. 

When  the  name  in  which  the  defendant  is  sued  is  the  name  in 
which  the  road  was  run  or  operated  at  the  time  of  the  killing  or 
injury,  any  person  or  corporation  running,  controlling,  or  operating 
the  road  is  liable.  The  owner  of  the  animal  need  not  be  perplexed 
or  misled  as  to  the  character  in  which  the  person  or  corporation 
running  the  road  was  doing  so,  or  be  in  doubt  as  to  the  proper 
party  defendant.  He  may  proceed  against  a  defendant  by  the 
name  in  which  the  road  was  run,  of  which  the  U3ual  bills  of  lading 
will  \i^  prima  facie  evidence;  and  under  a  judgment  obtained 
against  the  defendant  in  that  name,  the  plaintiff  may  enforce  the 
liability  of  any  person  or  corporation  running,  controlling,  or  oper- 
ating the  railroad,  '^  to  the  extent  and  according  to  the  provisions 
of  this  act." 

We  think  that  while  the  complaint  should  be  examined  with  a 
view  to  the  fact  that  the  proceeding  is  wholly  statutory,  yet  the 
statute  should  be  construed  liberallv  with  reference  to  the  remedial 
purpose  of  the  amendment  of  1877,  and  with  a  view  to  the  fact 
that  the  statute  provides  for  the  biinging  of  such  actions  before 
justices  of  the  peace.  We  do  not  think  it  necessary,  in  a  complaint 
against  a  railroad  company  showing  that  the  defendant  was  run- 
ning, controlling,  or  operating  another  railroad  on  which  the  kill- 
ing or  injury  was  done,  to  allege  that  such  road  was  run  or  operated 
in  the  name  of  such  defendant,  or  to  allege  in  what  name  it  was 
run  or  operated. 

Each  paragraph  of  the  complaint  showed  sufficient  facts.  The 
only  ground  stilted  in  the  denuirrer  and  insisted  upon  here,  other 
than  want  of  facts,  was  want  of  jurisdiction  of  the  person  of  the 
defendant.  It  is  contended  that  the  complaint  was  subject  to  de- 
murrer on  this  gi'ound  because,  as  is  claimed,  it  showed  that  the 
animals  were  killed  by  the  Cincinnati,  Hamilton  &  Indianapolis 
E.  R.  Co.  We  see  nothing  in  this  worth  discussion.  The  de- 
murrer was  properly  overruled. 

Counsel  for  appellant  urge  that  the  court  erred  in  permitting 
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certain  witnesses  to  answer  certain  qaestions,  but  they  have  not 
indicated  in  what  part  of  the  record  we  may  find  snch  action  of 
the  court. 

It  was  assigned  as  cause  in  the  motion  for  a  new  trial,  that  the 
court  erred  in  permitting  the  plaintifiE  to  read  in  evidence  certain 
papers  which  are  not  set  out  m  the  motion,  but  references  have 
oeen  made  by  the  clerk  in  parentheses  to  tlie  places  where  they 
may  be  found  in  the  bill  of  exceptions,  which  was  not  in  existence 
until  long  after  the  overruling  of  the  motion.  No  question  con- 
cerning these  rulings  is  before  us.  Burns  v.  Tliompson,  91  Ind. 
146. 

The  refusal  of  the  court  to  give  the  jury  a  certain  instruction  at 
the  request  of  the  defendant,  and  the  giving  of  a  certain  instruc- 
tion by  the  court  of  its  own  motion,  were  assigned  as  causes  for  a 
new  trial.  These  insti*uctions  do  not  appear  m  tlie  transcript  ex- 
cept in  the  motion  for  a  new  trial.  They  could  not  thus  be  made 
parts  of  the  record. 

That  the  verdict  was  not  sustained  by  sufiScient  evidence,  and 
that  the  damages   assessed  were  excessive,  were  the  only  othei 

f rounds  for  a  new  trial  which  have  been  pressed  here  by  counsel, 
t  cannot  be  profitable  to  extend  this  opmion  by  stating  the  evi- 
dence.   We  have  examined,  and  find  that  the  verdict  was  sustained 
by  the  evidence,  and  that  the  damages  were  not  excessive. 
The  judgment  should  be  a£Srmed. 

Peb  Curiam. — ^TJpon  the  foregoing  opinion  the  judgment  is 
affirmed  at  the  costs  of  appellant. 

Parties  Operating  Raiiroad  Bound  to  Construct  and  Maintain  Fences.—^ 
Parties  operating  a  railroad  under  a  contract  or  agreement  with  the  company 
owning  the  same  are  bound  to  observe  the  statutory  duty  to  fence,  and  will 
be  held  liable  in  case  injury  occurs  from  their  failure  to  observe  such  duty. 
East  St.  Louis  &  C.  R.  Co.  «.  Gerber,  82  111.  632;  Burchfield  v.  Northern  Cen- 
tral R.  Co.,  57  Barb.  589;  Gardner  v.  Smith,  7  Mich.  410;  Jones  v.  Seligman, 
16  Hun  (N.  Y.),  230;  Purdy  v.  New  York  &  N.  H.  R.  Co.,  61  N.  Y.  358; 
ParrelU.  Union  Trust  Co.,  77  Mo.  475;  s.  c./13  Am.  &  Eng.  R.  R.  Cas.  572; 
McCall  V.  Chamberlauiy  18  Wise.  641 ;  Union  Trust  Co.  v,  Kendall,  20  Euis. 
515. 
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Pound 
Port  Hubon  and  Southwebtbbn  Bt.  Oo. 

{Advance  (kue,  liiMgan.    June  4,  1884.) 

A  railway  company^s  liability  for  an  injury  done  to  crope  by  cattle  that 
hare  gone  upon  the  premises  in  consequence  of  the  company^s  neglect  to 
fence  its  right  of  way,  is  not  changed  by  the  fact  that  the  road  was  at  the 
time  in  the  hands  of  a  contractor  who  had  nothing  to  do  with  the  fencing. 

Requests  to  charge  are  properly  refused  if  the  judge,  instead  of  giving  the 
requests,  fully  and  correctly  instructs  the  jury  as  to  the  law  applicable  to 
the  case. 

An  exception  to  refusals  to  charge  is  too  general  which  states  that  "  the 
court  refused  to  give  aiiy  of  the  foregoing  requests,  and  the  counsel  for  de- 
fendant in  due  time  and  form  excepted  to  each  refusal.'* 

A  railroad  company  is  requited  to  fence  its  right  of  way  so  that  cattle 
cannot  come  upon  it.  How.  Stat.  §  3377.  BiMy  that  where  a  company  had 
acquired  a  right  of  way  across  a  farm  and  had  taken  down  the  fences  already 
on  the  premises  it  was  liable  for  injuries  done  to  the  crope  by  cattle  which 
had  come  upon  the  right  of  way  before  the  company  has  fenced  it  and  had 
«6caped  therefrom  upon  the  farm. 

Ebrob  to  St.  Clair. 

Case.  Defendant  brings  error.     Affirmed* 

Avery  Brothers  for  appellant. 

Frank  Whipple  for  appellee. 

Shebwood,  J. — ^The  plaintiff  brought  an  action  on  the  case  for 
an  injury  done  to  his  grain  and  crops  in  1882  by  cattle  entering 
npon  his  premises  by  reason  of  the  defendant's  failure  to  fence 
tneir  right  of  way  as  required  by  statute.  The  plaintiff  had  judg- 
ment for  one  hundred  dollars,  and  defendant  brings  error. 

From  the  record,  which  is  very  full,  it  appears  that  the  injury 
occurred  while  defendants  were  building  the  road.  One  J.  S. 
Casement  had  the  contract  for  grubbing,  clearing,  and  grading  the 
track ;  and  this  is  supposed  by  defendant  to  release  it  from  wliat- 
ever  liability  there  may  be  to  the  plaihtiff  for  the  damage  done 
him.  This  is  a  mistake :  see.  2  Thomp.  on  Neg.  903-908.  Case- 
ment's contract  had  nothing  to  do  with  building  or  maintaining 
fences  along  the  right  of  way,  and  in  no  way  affected  the  defend- 
ant's liability  any  more  than  the  negligent  action  of  any  other  of 
the  employees  of  the  company. 

No  exceptions  were  taken  to  the  rulings  in  admitting  the  testi- 
mony. Seven  reouests  were  made  by  defendant's  counsel  for  the 
court  to  charge,  all  of  which  were  refused  by  the  circuit  indge, 
who  in  lieu  thereof  charged  the  jury  in  his  own  language  and  upon 
his  own  motion. 
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This  conrse  is  quite  proper  and  many  times  preferable,  if  the 
law  applicable  to  Uie  case  is  correctly  and  fully  given.  See  Campau 
V.  Dubois,  39  Mich.  274, 

Tlie  exception  taken  by  defendant's  counsel  to  the  refusal  to 
give  his  requests  in  the  language  stated  by  him  is  very  general,  and 
18  hardly  to  be  taken  distributively  under  the  former  rulings  of 
this  court.  The  language  used  is  *'  the  court  refused  to  give  any 
of  the  foregoing  requests,  and  the  counsel  for  defendant  in  due 
time  and  form  excepted  to  each  refusal."  Biown  v.  Moore,  32 
Mich.  254;  Polhemns  v.  Ann  Arbor  Savings  Bank,  27  Mich. 
244 ;  Niles  v.  Rhodes,  7  Midi,  374. 

If,  however,  we  give  tlie  defendant  the  full  benefit  of  all  his 
exceptions  to  the  court's  refusal  to  charge,  we  do  not  think  his  de- 
fence can  prevail.  How.  Stat.  §3377  requires  every  railroad  com- 
pany to  fence  its  right  of  way  in  such  manner  that  cattle  cannot 
get  thereon.  The  evidence  in  this  case  shows  that  it  was  by  getting 
upon  the  right  of  way  and  passing  there  from  into  the  plaintiff's  field 
that  they  were  enabled  to  do  the  damage  complained  of.  The 
right  of  way  passed  over  the  plaintiff's  land.  It  further  appears 
that  the  premises  where  the  property  of  plaintiff  was  injurea  was 
well  and  securely  fenced  ana  sufficiently  protected  to  secure  the 
crops  from  injury  and  depredations  by  stock,  until  the  defendant 
entered  upon  the  same  and  took  down  and  away  the  fences,  and 
thus  left  the  fields  exposed  to  the  inroads  of  cattle,  coming  upon 
and  across  their  right  of  way.  In  doing  this  the  coaipany  incurred 
the  liability  claimed  by  the  plaintiff.  The  company,  it  is  true,  had 
secured  the  right  of  way  over  the  plaintiff's  land,  but  not  the  right 
to  expose  the  plaintiff's  grain  and  crops  to  destruction  by  neigh- 
bor's stock,  or  even  by  plaintiff's  own  cattle,  and  that,  it  seems,  is 
what  was  done  in  this  case. 

We  find  nothing  in  the  record  to  support  defendant's  first  and 
second  requests.  They  are  clearly  erroneous.  There  was  nothing 
upon  which  to  base  defendant's  third,  fourth,  sixth,  and  seventh 
requests.  The  charge  fully  covers  all  that  is  contained  in  any  of 
the  i-equests,  necessary  to  be  given  to  the  iury. 

We  find  no  error  in  the  charge  or  in  the  record,  and  the  judg- 
ment must  be  affirmed. 

The  other  Justices  concurred. 

Liability  for  Torts  of  Contractor.-^The  company  owning  the  roadbed  of  a 
raiiroud  is  ordinarily  responsible  for  all  injuries  occurring  by  reason  of  a 
failure  to  fence  as  required  by  statute,  irrespective  of  the  question  who  was  ac- 
tually operating  the  road  at  the  time  the  injury  occurred.  This  principle 
applies  where  the  road  is  not  yet  out  of  the  hands  of  the  contractors  and  the 
injury  is  occasioned  by  a  construction  train  owned  and  operated  by  them. 
Huey  9.  Indianapolis,  etc.,  R.  Co.,  45  Ind.  820;  Rockford,  etc.,  R.  Co.  «.  Hef- 
liu,  65111.  867;  Illinois,  etc.,  R.  Co.  «.  Finnigan,  21  III.  646;  Fort  Wayne, 
etc.,  R.  Co.  V.  Hinebaugh,  48  Ind.  854;  Gardner  «.  Smith,  7  Mich.  410.  But 
see  Griggs  v.  Houston,  8  Aul  A  Eng.  R.  R.  Cas.  859.    Bee  also  Clement  «• 

19  A.  &  £.  R.  Cas.— 41 


642  SILV£B  V.  KANSAS  CITY,  ETC.,  B.   R.  CO. 

Canfleld,  28  Yt.  802;  Chicago,  etc.,  R.  Co.  «.  Whipple,  22  111.  105;  Whitnej 
«.  AtlaDtic,  etc.,  R.  Co.,  44  Me.  362;  Pittsburgh,  etc.,  R.  Co.  «.  Hannon.  60 
Ind.  417;  Hughes  v.  Cincinnati  &  S.  R.  Co.,  15  Am.  &  Eng.  R.  R.  Cas.  100. 

Injuries  to  Crops  from  Defective  Fences- — It  has  been  in  some  cases 
held  that  a  railroad  company  is  not  liable  for  injury  to  crops  occasioned  by 
cattle  straying  though  a  failure  on  the  part  of  the  company  to  fence  as  re- 
quired by  statute.    Clark  e.  Hannibal,  etc.,  R.  Co.,  86  Mo.  208. 

The  weight  of  authority  is,  however,  entirely  to  the  contrary  effect.  Dean 
e.  Sullivan  R  Co.,  22  N.  H.  316;  Holden  e.  Rutland,  etc.,  R.  Co.,  80  Vt.  298; 
Smith  e.  Chicago,  etc.,  R.  Co.,  88  Iowa,  518;  Donald e.  St.  Louis,  etc.,  R.  Co., 
44  Iowa,  167;  Comings  e.  Hannibal,  etc.,  R.  Co.,  48  Mo.  512;  Trice  e.  Hanni- 
bal, etc.,R  Co.,  49  Mo.  440;  Graw  e.  St.  Louis,  etc.,  R.  Co.,  54  Mo.  240;  St. 
Louis  A  S.  F.  R.  Co.  e.  Sharp,  13  Am.  &  Eng.  R.  R  Cas.  595 ;  Clare  e.  Chicago, 
R  I.  dk  P.  R  Co.,  79  Mo.  89;  s.  c,  infra.  See  Yicksbuigh  &  Meridian  R  Co. 
e.  Dixon,  61  Miss.  119;  i.  c,  wpra. 
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V, 
SlaHSAs  OiTT,  St.  Louis  and  Chioago  R.  R  Oo. 

(78  MtMsouri  BaporU,  528.) 

Under  section  800,  Revised  Statutes  of  Missouri,  1879.  the  obligation  of  a 
railroad  company  to  fence  its  road  is  not  postponed  until  the  completion  of 
the  road  and  the  running  of  cars  thereon  for  the  carriage  of  freight  and 
passengers  for  hire.  Although  one  of  the  objects  of  the  statute  be  the 
security  of  passengers  and  employees  in  transit,  its  primary  object  is  to  pre- 
vent the  killing  of  stock  and  their  trespasses  upon  adjoining  fields:  and 
when  the  necessity  for  such  protection  to  the  owners  of  land  and  stock 
begins,  then  the  obligation  to  fence  attaches ;  and  the  company  will  be  liable 
for  the  damages  caused  by  its  failure  to  fence,  after  a  reasonable  time  for 
the  erection  of  fences  has  elapsed. 

The  liability  of  a  raiimad  company  for  failure  to  erect  fences  on  the  sides 
of  its  road  under  the  statute,  cannot  be  defeated  by  its  contract  with  anoUier 
person  to  erect  such  fences. 

Appeal  from  Audrain  Circuit  Court. 

Ira  Hall  for  appellant. 

Macfarlane  &  Trimble  for  respondent. 

Martin,  C. — This  was  an  action  against  a  railroad  company  for 
the  killing  of  stock,  and  for  damages  to  growing  ci^ps.  The 
petition  was  filed  on  the  4th  day  of  January,  1879.  and  contains 
four  statements  or  counts.  In  tlie  first  the  plaintiff  sues  for  the 
killing  of  seventeen  sheep,  valued  at  $59.50,  on  the  defendant's 
track,  to  which  they  had  strayed  by  reason  of  defendant's  failure 
to  erect  fences  as  required  by  law,  which  now  appears  in  section 
809  of  the  statutes  oi  1879.  This  is  an  action  under  the  statnte, 
and  double  damages  are  asked.     In  the  second  count  the  plaintiff 
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enes  at  common  law  for  negligence  in  killing  tlie  same  stock,  claim- 
ing single  damugee  only.  In  tlie  tliird  connt  lie  sets  out  an  action 
under  tlie  siime  section  of  the  statute,  for  damages  in  the  Bum  of 
^50,  inflicted  on  Lie  growing  crops  by  stock,  wliicli  had  entered  his  ' 
fields  hy  reason  of  tue  defendant's  failure  to  baild  fences  as  re- 

?nired  in  said  section.  In  this  count  he  asks  for  donble  damages, 
n  the  fourth  count  he  sues  at  common  law  for  the  same  destruc- 
tion of  crops,  alleging  that  defendant,  by  its  servants  and  agents, 
had  nnlawfully  thrown  down  the  fences  inclosing  his  fields, 
whereby  cattle  and  other  animals  had  entered  upon  and  destroyed 
the  crops  growing  therein. 

It  will  be  seen  from  this  statement,  that  the  petition  contains 
two  statutory  actions  for  omission  of  the  defendant  to  build  fences, 
one  for  sheep  killed  on  the  track,  the  other  for  destruction  of 
growing  crops  by  cattle,  and  two  common-law  actions  for  the  same  ■ 
injuries,  one  sounding  in  negligence,  and  the  other  in  trespass. 
As  the  legal  snflSciency  of  these  counts  has  not  been  urged  before 
ns,  I  will  not  consider  them  with  reference  to  that  point. 

The  answer  contains  a  denial  of  the  allegations  of  the  petition. 
It  also  contains  a  special  plea  or  defence,  to  the  effect  that  de- 
fendant  had  the  riglit  and  power  to  construct  a  raihoad  through 
the  plaintiffs  lands;  that  it liad  bought  and  paid  plaintiff  for  the 
right  of  way  through  them;  that  it  had  entered  into  a  contract 
with  the  Chicago  &  Alton  It.  K.  Co.,  a  corporation  under  the  laws 
of  Illinois,  by  the  terms  of  which  the  latter  corporation  was  to 
construct  the  defendant's  road  from  Mexico  to  Kunsas  City ;  that 
said  last-mentioned  company  had  sub-let  to  Messi-s.  J.  S.  Wolff  & 
Son  the  construction  of  a  certain  part  of  the  road,  including  the 
part  ranning  through  plaintiff's  lands ;  that  said  J.  S.  Wolff  &  Son 
went  upon  said  lands  and  constructed  the  same,  doing  no  more  in- 
jnrv  than  was  necessary  to  conveniently  build  said  road  ;  that  if 
said  J.  S.  Wolff  &  Son  nnlawfully  threw  down  or  left  down  the 
fences  inclosing  plaintifFs  lands,  such  acts  were  without  the 
authority  of  tlie  defendant,  and  were  wholly  outside  their  authority 
as  contractors,  and  for  which  defendant  ought  not  to  be  held 
responsilile. 

The  ciise  was  tried  by  a  jury.  The  eTidence  submitted  by 
plaintiff  tended  to  prove  that  defendant's  railroad  ran  through 
plaintiff's  inclosed  and  cultivated  fields ;  that  in  May,  1878,  the  road 
was  constructed  through  said  fields;  that  during  the  construction 
tlie  fences  running  across  the  right  of  way  were  torn  down  ;  that 
no  fences  were  built  along  either  side  of  the  road  to  protect  the 
plaintiffs  fields  from  the  incursions  of  stock;  that  by  reason  of 
the  want  of  such  fences  cattle,  horses,  and  other  stock  passed  into 
plaintiff's  fields  and  damaged  his  crops  to  the  extent  of  $45 ;  that 
defendant's  road  was  completed  through  plaintiffs  fields  abont  the 
.Ist  day  of  June,  1878,  and  freight  cars  were  run  over  the^  road ; 
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that  uo  fences  were  bnilt  alongside  of  the  road  until  some  time  in 
the  fall  of  1878  ;  that  no  other  protection  of  the  plaintiff's  fields 
was  provided  by  defendant,  and  that  two  thirds  of  tlie  damage 
complained  of  was  after  the  completion  of  the  road  through  plain- 
tiff's land.  The  plaintiff  also  gave  evidence  tending  to  prove  that 
in  the  month  of  August,  1878,  seventeen  sheep  of  the  valae  of 
$47,  belonging  to  him,  strayed  from  inclosed  fields,  through  which 
the  road  passed,  by  reason  of  a  want  of  a  fence  along  defendant's 
road,  and  were  killed  by  the  engines  and  care  on  defendant's  road ; 
that  trains  of  open  and  box  cars  had  been  running  back  and  forth 
on  the  road  since  the  completion  of  it  over  plaintiff^s  land  in 
June,  1878. 

Defendant's  evidence  tended  to  show  that  defendant  had  acquired 
the  right  of  way  over  plaintiff's  land  ;  that  the  consti-uction  of  the 
road  over  it  was  made  by  J.  S.  Wolff  &  Son,  as  contractors,  who 
hired  and  controlled  the  workmen,  and  that  the  engines  and  cars 
run  upon  the  road  prior  to  plaintiff's  alleged  damage  were  only 
used  in  carrying  supplies  to  be  used  in  the  construction  of  the  road. 
Defendant  also  proauced  documentary  evidence  of  the  contract 
with  the  Chicago  &  Alton  K.  K.  to  construct  the  road,  alec  of  the 
sub-contract  of  J.  S.  Wolff  ife  Son  to  build  that  portion  of  it  which 
extended  over  plaintiff's  lands.  Tiie  contract  with  the  Chicago  & 
Alton  R.  R.  included  a  perpetual  lease  of  the  whole  road  to  it,  at 
a  rental  equivalent  to  a  designated  portion  of  the  profits  and  earn- 
ings of  the  road. 

At  the  close  of  the  evidence  the  court  refused  the  instructions 
asked  by  plaintiff.  Thev  need  not  be  considered  for  the  reason 
that  the  law  governing  the  case  is  sufficiently  involved  in  the  in- 
structions given  at  the  instance  of  defendant.  In  these  instructions 
the  jury  were  told  that  their  veixiict  must  be  for  the  defendant  on 
the  statutory  actions  in  the  first  and  third  counts  of  the  petition, 
unless  the  killing  of  the  sheep  in  the  first  count  and  the  destruc- 
tion of  the  crops  in  the  third  count,  happened  after  the  completion 
of  the  road,  and  after  the  company  had  commenced  running  trains 
of  cars  thereon,  for  the  carriage  of  freight  and  passengers  for  hire. 
In  respect  to  the  common-law  action  for  the  killing  the  sheep  con- 
tained in  the  second  count,  the  jury  were  told  that  they  could  not 
find  for  the  plaintiff  unless  the  train  of  cai*s  was  managed  or 
controlled  by  defendant  or  its  employees,  and  the  defendant  was 
wanting  in  the  exercise  of  reasonable  care  in  running  the  train,  and 
in  reasonable  effort  to  avoid  striking  the  sheep,  and  the  killing  was 
the  result  of  such  want  of  care  or  negligence.  In  respect  to  the 
fourth  count  which  related  to  ti'espaes  in  throwing  down  fences, 
the  jury  was  instructed  to  find  for  defendant,  if  the  defendant  had 
placed  the  construction  of  its  road  in  charge  of  the  Chicago  & 
Alton  R.  R.  as  contractors,  and  that  company  had  sub-let  the  con- 
struction thereof  to  J.  S.  Wolff  &  Son,  and  the  trespass  complained 
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of  had  been  done  by  said  J.  S.  WolfE  &  Son  or  their  employees. 
Upon  the  giving  of  these  instructions,  the  plaintiff  took  a  nonsuit, 
ii^hich  the  court  refused,  on  motion  of  plaintiff,  to  set  aside.  The 
case  comes  by  appeal  from  this  action  of  tlie  court. 

There  was  no  evidence  coming  from  either  side  to  support  a 
verdict  on  the  two  common-law  counts,  no  evidence  of  negligence 
or  want  of  care  of  running  the  cars  when  tlie  sheep  were  struck; 
no  evidence  of  a  trespass  in  throwing  down  fences  which  let  in 
the  cattle ;  the  fences  thrown  down  appearing  to  have  been  across* 
the  right  of  way  which  ha^  passed  to  defendant.  Neither  is  there 
any  evidence  that  those  fences  which  d.efendant  had  the  right  to 
take  down  were  removed  in  a  negligent  or  imprudent  manner,  so 
as  to  injure  the  rights  of  others.  The  plaintiff  could  not  have 
been  prejudiced  by  any  instructions  on  these  counts,  and,  therefore, 
it  is  unnecessary  to  review  them.  They  could  not  have  been  more 
prejudicial  than  one  to  the  effect  that  the  plaintiff  on  the  evidence 
could  not  recover  on  such  counts,  and  an  instiniction  of  that  im- 
port, if  asked,  ought  to  have  been  given. 

The  only  question  necessary  for  us  to  consider,  involves  the 
correctness  of  the  instructions  given  for  defendant,  relating  to  the 
the  statutory  actions  contained  in  the  first  and  third  counts.  As 
already  stated,  these  instructions  denied  any  right  of  action  on 
these  counts  before  the  road  was  completed,  and  before  the 
defendant  had  commenced  to  run  cars  upon  it  for  the  carriage 
of  freight  and  passengers  for  hire.  This  right  of  action  need  not 
be  considered  with  reference  to  the  effect  of  the  contract  of  con- 
struction which  was  entered  into  with  the  Chicago  &  Alton  R.  R. 
The  effect  of  that  contract  was  urged  only  in  the  instructions  on 
the  common-law  counts.  We  have  considered  the  proposition 
contained  in  the  instructions,  and,  in  our  judgment,  it  cannot  be 
maintained  either  upon  principle  or  authority.  The  third  section 
of  the  Railroad  Act,  after  the  amendment  of  1877  moi-e  pei'fectly 
than  before,  was  intended  to  afford  protection  to  adjoining  pro- 
prietors in  respect  to  their  stock  and  crops.  The  railroads  were 
required  to  fence  their  tracks  for  two  purposes.  One  was  to  pre- 
vent stock  from  straying  on  the  tract,  the  other  was  to  prevent 
stock  from  trespassing  upon  the  adjoining:  fields.  Double  damages 
were  given  to  the  owner  of  the  stock  killed  on  the  Arack,  and 
double  damages  given  to  the  owners  of  the  fields  suffering  from 
trespass  of  stock  by  reason  of  any  failure  to  fence  the  road.  It  is 
true  this  statute  also  tended  to  secure  passengers  and  employees  of 
theroad  from  accidents  on  the  track,  but  the  primary  and  moving 
object  of  the  statute  must  have  been  for  the  benefit  and  protection 
of  the  parties  designated  in  the  statute  as  owners  and  proprietons 
of  land  and  stock,  to  whom  alone  double  damages  were  given  for 
injuries  and  trespass  thereto. 

The  fundamental  rule  which  governs  courts  in  the  interpretation 
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of  statutes  requires  them  to  give  such  construction  as  shall,  in  the 
most  complete  manner,  effect  the  known  purpose  and  object  of  the 
statute,  provided  the  language  is  adequate  to  afford  such  construc- 
tion without  violating  the  obvious  meaning  of  its  words  and  terms. 
In  respect  to  the  first  count  in  the  petition  which  relates  solely  to 
the  killing  of  stock  on  the  track,  it  is  evident  that  no  obligation 
rested  on  the  company  to  erect  any  fences  before  it  was  possible 
for  any  stock  to  be  killed  by  the  engines  or  cars  of  the  road.  The 
owners  of  the  stock  could  not  be  injured  before  the  company  com- 
menced to  operate  engines  and  care  upon  its  track,  and  for  that 
reason  they  needed  no  protection  before  that  time.  But  after  the 
company  had  begun  to  operate  engines  and  cars  on  its  road  for 
any  purpose  whatever,  the  necessity  of  protection  began ;  and  if 
the  purpose  of  the  statute  is  to  be  maintained,  the  obligation  to 
fence  the  road  must  also  begin  at  the  same  time.  The  instruction 
of  the  court  to  the  effect  that  it  did  not  begin  until  the  company 
was  operating  engines  and  cars  on  the  track  in  the  carriage  of 
freight  and  passengers  for  hire,  was  clearly  erroneous.  It  is  the 
same  thing  to  the  owner  whether  his  stock  has  been  killed  bv  a 
construction  train  or  lightning  express  tilled  with  passengers. 
There  is  nothing  in  the  reason  or  language  of  the  statute  to  justify 
the  courts  in  postponing  the  statutory  obligation  of  the  company 
to  fence  the  track,  until  it  is  receiving  an  income  from  the  carriage 
ef  freight  and  passengers.  In  building  a  long  road,  its  construc- 
tion trains  might  be  run  for  years  before  it  commenced  to  carry 
freight  and  passenger's  for  hire. 

The  learned  counsel  for  defendant  has  cited  the  case  of 
Comings  v.  H.  &  Central  M.  R.  R.  Co.,  48  Mo.  512,  in  support  of 
his  construction.  This  case  will  be  noticed  more  particularly  when 
we  come  to  consider  the  third  count.  It  is  sufficient  here  to  say, 
that  the  case  was  not  for  the  killing  of  stock  by  the  agents,  engines, 
or  cars  of  the  road.  The  court,  upon  the  facts  of  that  case,  used 
the  following  language:  "We  think  the  reasonable  construction 
of  the  statute  is  that  it  requires  corporations  to  have  their  fences 
built  at  least  as  soon  as  they  commence  running  their  roads."  The 
court  does  not  intimate  any  exemption  of  the  company  from  the 
obligation  to  fence  while  they  are  running  one  part  of  the  road  for 
the  purpose  of  constructing  another  part. 

In  regard  to  the  third  count,  which  relates  to  damages  suffered 
by  reason  of  stock  escaping  from  their  inclosures  and  entering  upon 
adjoining  fields,  the  instruction  that  the  liability  of  the  company 
under  the  statute  does  not  begin  until  the  company  has  commenced 
to  operate  its  engines  and  cars  in  the  carriage  of  freight  or  passen- 
gers for  hire,  is  equally  erroneous.  The  obligation  to  build  fences 
as  a  protection  against  such  damages  was  not  contained  in  the  stat- 
utes of  1856.  They  contained  only  the  provision  against  the  killing 
of  stock  on  the  road.     It  was  held,  in   the  construction  of  this 
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statute,  that  railroads  were  not  under  any  obligation  whatever  to 
build  fences  to  protect  adjoining  fields  from  incursions  of  stock. 
Clark's  Adui'r  v.  H.  &  St.  Jo  R.  R.  Co.,  36  Mo.  202.  After 
this  decision,  the  legislature  added  the  provision  to  that  effect, 
which,  after  the  amendment  of  1877,  appears  as  section  809  of  our 
present  revision.  We  are  unable  to  perceive  why  the  duty  to  build 
fences  for  this  purpose  is  not  as  imperative  as  for  the  purpose  of 
preventing  collisions  with  stock  on  the  track.  There  is  a  marked 
distinction  in  the  character,  but  not  in  the  necessity  of  the  two 
provisions. 

It  will  be  observed  that  this  provision,  in  question,  has  not,  like 
the  other,  any  necessary  connection  with  the  running  of  trains.  As 
soon  as  the  railroad  removes  the  fence  extending  across  its  right  of 
way,  which"  it  has  lawful  authority  to  remove  m  the  construction 
of  its  road,  the  fields  are  thrown  open  to  the  incursions  of  stock. 
The  necessity  of  a  fence  at  that  time  is  as  urgent  as  we  have  seen 
it  to  be  under  the  other  provision  when  the  road  begins  to  opeJi'ate 
its  trains.  The  liability  to  damage  and  the  necessity  for  the  fence 
is  created  by  the  act  of  the  company,  and  the  statnte  would  fall 
short  of  its  admitted  purpose,  if  it  failed  to  impose  the  duty  to 
fence  as  soon  as  this  liability  to  injury  was  caused  by  the  company. 
There  is  nothing  in  the  language  of  the  statute  to  indicate  that  the 
legislature  intended  to  postpone  this  dnty  till  the  company  had 
commenced  to  operate  trains  for  any  purpose  at  all.  Tlie  clause 
providing  that  the  land-owner  may  build  the  fence  at  the  expense 
of  the  company  if  it  negle<5ts  for  three  months  after  completion  of 
the  road  to  build  the  fence,  does  not  purport  to  relieve  the  road 
from  any  responsibility  for  damages  in  the  mean  time.  On  the 
contrary,  it  is  expressly  recited  that  "until  such  fences,  etc.,  are 
made,  etc.,  such  corporation  shall  be  liable  in  double  the  amount 
of  all  damages,"  resulting  from  a  want  of  fences. 

In  the  case  of  Comings  v,  H.  &  Central  M.  R.  R.  Co.,  48  Mo. 
612,  the  learned  judge  who  wrote  the  opinion,  did  not  assume  to 
lay  down  any  rule  by  which  future  cases  could  be  governed.  Fol- 
lowing the  supreme  court  of  Vermont  in  Clark  v.  Vermont  R.  R. 
Co.,  28  Yt.  103,  he  holds  that  fences  should  be  up  at  least  as  soon 
as  cars  commence  running.  He  declines  to  rule  as  a  matter  of  law, 
that  they  should  be  built  before  that  time.  '  Neither  does  he,  as  a 
matter  of  law,  exempt  the  company  from  building  before  that 
time.  Adopting  the  language  of  the  case  in  Vermont  he  remarks : 
"  Though  we  cannot  say,  as  matter  of  law,  that  the  defendants 
were  bound  to  erect  fences  before  or  while  they  were  constructing 
their  road  through  any  particular  land-holder's  premises,  yet  we  can 
say  they  must  exercise  their  right  with  a  prudent  regard  to  the 
rights  of  others ;  and  if  lacking  in  this  duty,  they  are  chargeable 
with  negligence  and  must  answer  for  its  consequences." 

Of  course,  as  a  matter  of  law,  no  court  would  undertake  to  indi- 
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cate  the  exact  time  at  which  the  statutory  liability  for  double  dam- 
affee  would  attach  in  respect  to  any  particular  portion  of  the  road. 
The  law  does  not  reouire  impossible  or  impracticable  things  under 
this  statute.  And  tne  time  for  the  likbility  to  attach  must  neces- 
sarily vary  according  to  the  circumstances  surrounding  each  case. 
When  the  fence  across  the  highway  is  taken  down  at  a  given  point, 
the  materials  to  fence  the  adjoining  fields  may  be  at  hand,  or  easily 
accessible,  and  as  the  necessity  for  tlie  fence  is  appai-ent,  the  obli- 
gation of  the  statute  ought  to  attach  in  its  full  force  after  a  reasona- 
ble time  has  elapsed  for  building  the  fence.  Again,  there  may  be 
oases  possibly  in  which  it  would  be  impossible  or  impracticable  for 
the  company  to  procure  and  transport  material  for  building  fences, 
before  tiie  track  was  ironed  and  equipped  with  rolling  stock  suffi* 
cient  to  carry  the  material  to  the  point  where  it  was  wanted.  In 
such  cases  the  liability  of  the  statute  would  not  follow  so  close  on 
the  heels  of  the  necessity  as  in  the  former  case,  but  ought,  as  in 
that  case,  to  attach  after  the  lapse  of  a  reasonable  time  for  doing 
the  thing  required  by  the  statute  to  be  done.  The  obvious  and 
rational  rule  of  law  governing  both  provisions  of  this  statute  is, 
that  after  the  company,  in  the  construction  of  its  track,  has  given 
rise  to  the  want  of  a  lence,  the  liability  of  the  statute  for  failure 
to  build  one  will  attach  after  a  sufficient  and  reasonable  length  of 
time,  according  to  the  circumstances  of  each  case,  has  elapsed  to 
build  one. 

Whether,  under  the  circumstances  of  any  particular  .case,  the 
company  could  have  practically  made  the  fence  at  the  time  of  the 
damage,  is  a  question  for  the  jury  to  decide.  There  is  nothing  new 
in  this  rule.  It  has  been  already  adopted  in  this  as  well  as  in  other 
States,  and  applied  to  the  liability  of  railroads  under  the  same  or 
similar  statutes ;  which  required  the  companies  to  maintain  roads 
as  well  as  to  build  fences.  When  by  reason  of  a  storm  or  other 
accident,  the  fence  built  by  the  road  is  out  of  repair,  the  liability 
of  the  road  for  double  damages  does  not  attach  at  the  instant  of  the 
accident,  but  only  after  a  reasonable  and  sufficient  time  has  elapsed 
for  restoring  it  to  its  former  condition.  Thompson  on  Neg.,  524; 
Clardy  v.  St.  Louis,  I.  M.  &  S.  liy.  Co.,  73  Mo.  576 ;  s.  c,  7  Am. 
&  Eng.  R.  R.  Cas.  555. 

In  ttie  case  at  bar  the  evidence  of  the  plaintiff  tended  to  prove 
that  the  road  was  constructed  and  completed  through  the  plaintiff's 
lands  in  the  month  of  May,  1878,  at  which  time  his  fences  were 
thrown  down  and  his  crops  subjected  to  the  incursions  of  stock ; 
and  that  no  fences  were  built  by  the  company  for  his  protection 
until  some  time  in  the  fall  of  the  same  year ;  that  his  sheep  were 
killed  by  the  trains  in  August,  and  that  two  thirds  of  the  damage 
to  his  crops  occurred  after  completion  of  the  road  across  his  land. 
Whether,  under  the  circumstances  of  this  case,  the  company  could 
easily  have  built  their  fence  before  the  injuries  complained  of,  was 
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not  considered  by  the  court  nor  snbmitted  to  the  jury..  The  court 
disposed  of  the  whole  matter  by  ruling  that  the  liability  of  the 
company  could  not  attach  until  it  liad  commenced  to  operate  trains 
for  tiie  Ciirriage  of  freight  and  passengers  for  hire.  This  doctrine, 
in  my  judgment,  is  against  reason,  justice,  and  authority. 

As  the  case  should  be  remanded  for  another  trial,  I  will  add  a 
few  words  bearing  on  the  effect  of  the  contract  of  construction 
which  was  entered  into  with  the  Chicago  &  Alton  R.  R.  There 
is  nothing  special  in  that  contract  requiring  that  company  to  build 
the  fences  as  the  road  was  constructed.  And  if  there  was  it  could 
not  relieve  the  defendant  from  the  duty  of  building  or  causing  the 
fences  to  be  built.  The  statute  imposes  this  duty  on  the  defend- 
ant, and  the  liability  for  a  breach  of  it  cannot  be  escaped  by  merely 
making  a  contract  with  another  person  to  perform  it — that  other 
pei-son*  in  this  case  being  a  foreign  corporation.  Shepard  v.  Bnf- 
lalo  R.  R.  Co.,  35  N.  Y.  641.  It  has  been  held  in  this  State  that 
in  respect  to  those  things  which  a  railroad  has  the  lawful  right  to 
perform,  such  as  excavation  on  its  right  of  way,  taking  down  fences 
therein,  etc.,  the  company  is  exempt  from  liability  for  damages  re- 
6ulting  from  a  negligent  performance  of  the  same  by  a  contractor 
of  the  company  or  his  employees,  to  whom  the  work  or  job  has 
been  given  over  by  the  company.  Clark's  Adm'r  v,  H.  &  St.  Jo 
R.  R.  Co.,  36  Mo.  202 ;  Ullinan  v.  H.  &  St.  Jo  R.  R.  Co.,  67  Mo. 
118.  But  there  is  a  well-settled  exception  to  this  rule  in  respect 
to  the  omission  of  a  duty  enjoined  it  by  statute  as  the  owner  of 
property.  Such  duty  cannot  be  escaped  by  an  engagement  with 
another  to  perform  it.  Hole  v,  Raih'oad  Co.,  6  Hurl.  &  N.  488; 
McCafferty  v.  Railroad  Co.,  61  N.  T.  178 ;  Ryder  v.  Thomas,  13 
Hun,  296. 

Upon  the  whole  the  conclusion  is  that  this  case  should  be  re- 
versed and  remanded  for  trial  in  accordance  with  the  principles 
expressed  in  this  opinion. 

When  Road  should  be  Fenced. — When  there  is  no  express  statutory  pro- 
TisioD,  it  is  the  duty  of  a  railroad  company  to  keep  its  road  fenced  from  the 
time  that  it  is  open  for  use.  Clarke.  Vermont,  etc.,  R.  Co.,  28  Vt.  108;  Conti- 
nental Improvement  Co.  o.  Ives,  30  Mich.  448;  Comings  v.  Hannibal,  etc., 
R.  Co.,  48  Mo.  512;  Holdenv.  Rutland  &  B.  R.  Co.,  80  Vt.  297;  Baltimore, 
P.  &  C.  R.  Co.  «.  McClellan,  69  Ind.  240;  Rockford,  etc.,  R.  Co.  f>.  Heflin, 
65  111.  867. 

Statutory  Provisions  as  to  Time  of  Fencing.— By  statute  in  some  States  a 
railroad  company  is  given  a  specified  time  after  the  completion  of  its  road  to 
fence  the  same.  Actions  for  injuries  occurring  in  the  interim  are  governed 
by  common-law  principles.  McCall  v.  Chamberlain,  18  Wise.  687;  Rock- 
ford,  etc.,  R.  Co.  «.  Connell,  67  111.  192;  Gilman,  etc.,  R.  Co.  «,  Spencer,  76 
III.  192;  St.  Louis,  etc.,  R.  Co.  u.  Kirby,  10  Am.  &  Eng.  R.  R.  Cas.  214. 

Actions  for  Injuries  after  Lapse  of  Statutory  Period. — After  the  lapse  of 
that  time  the  company  will  l>e  iield  liable  according  to  the  provisions  of  the 
statute.  Rockford,  R.  I.  <&  St.  Louis  R.  Co.  «.  Heflin,  65  III.  866;  Toledo,  P. 
A  W.  R.  Co.  e.  Crane,  68  111.  855;  Peoria,  P.  &  J.  R.  Co.  v.  Barton,  80  III.  72. 
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(7  Ontario  BeporU,  Queen's  Bench  Divisum,  678.) 

Under  the  Consolidated  Canadian  Railway  Act  1879,  ch.  9  (D.),  u 
amended,  a  railway  company  are  not  bound  to  fence  except  as  against  a 
** proprietor  or  tenant^'  in  occupation,  and  that  the  company  are  not  liable 
to  a  mere  squatter  for  the  killing  of  his  horses  without  other  negligence  thaa 
their  omission  to  fence  as  against  him. 

The  plaintiffs  claimed  compensation  from  the  defendants  for 
two  liorseSj  the  female  plaintiff  s  property,  wliich  were  killed  by  a 
construction  train  of  the  defendants  on  their  railway  in  the  town- 
ship of  Ferrs,  on  the  22d  of  Jnne,  1884,  The  claim  was  made 
npon  tlie  ground  that  the  plaintiffs  were  the  occupants  of  the  east 
half  of  lot  29,  in  the  14th  concession  of  that  township,  and  that 
the  defendants  were  bound  to  fence  the  line  of  their  road  as 
against  her  according  to  the  46  Vic.  ch.  24,  sec.  9  (D.),  and  its  sub- 
sections, which  repealed  and  amended  42  Vic.  ch.  9,  sec.  16  (D.), 
and  its  sab-sections,  and  that  the  company  had  not  put  up  sacb 
fence. 

The  question  was,  whether  the  female  plaintiff  was  an  occnpant 
of  the  land  in  question  within  the  meaning  of  the  Act. 

The  case  was  tried  by  Cameron,  O.J.,  without  a  jury. 

It  appeared  that  the  defendants,  while  constructmg  their  road  in 
that  locality,  put  up  some  shanties  for  the  accommodation  of  their 
men,  and  for  their  own  purposes,  and  one  of  these  shanties  was 
nsed  as  a  boarding-house,  the  one  which  the  plaintiffs  claimed. 
The  person  who  first  kept  the  boarclmg-honse  gave  it  up,  and  tlie 
plaintiffs  went  into  it,  and  kept  the  boarding^ionse  about  March, 
1883,  up  to  aboat  November  of  that  year.  The  female  plaintiff 
said  she  went  on  to  the  land  in  June,  1882,  and  her  house,  she  said, 
was  on  the  east  end  of  the  lot  between  lots  28  and  29,  and  they 
improved  a  little  on  the  north  side,  and  about  an  acre  on  the  south 
side  near  the  railway  track,  and  that  they  cultivated  what  they 
(rould  in  1883,  she  expecting  then  it  was  to  be  the  defendants* 
land  :  that  they  went  in  there  first  as  tenants  of  James  Worthiug- 
ton,  the  manager  of  the  construction  work  for  the  defendants: 
that  the  first  three  months  they  paid  $4  a  month,  and  after  that$& 
a  month  rent:  that  they  paid  him  rent  up  to  September,  1883, and 
two  months  later  rent  was  paid  to  Salisbury,  the  paymaster  of  the 
defendaiitfi:  that  they  had  since  paid  no  rent  to  anybody,  the  rent 
being  deducted  by  the  defendants  from  her  board-bill  for  boarding 


ANIMALS — FENCES— TO   WHOM   LIABLE.  651 

• 

the  men :  that  she  afterwards  heard  from  the  assessor  that  Mr. 
Worthington  gave  up  his  claim  to  the  land,  and  that  she  paid  taxes 
on  it,  and  she  applied  in  May,  1884,  to  the  Crown-land  agent  in 
Mattawa  for  it:  that  a  part  of  tlie  honse  occupied  by  her  was  not 
built  by  the  company,  and  that  she  paid  the  man  $8  for  that  part, 
which  she  used  as  a  kitchen:  that  she  continued  in  that  house,, 
which  was  on  rfie  concession  road,  till  the  last  of  June,  1884,  and 
nn til  after  the  horses  were  killed:  that  she  then  went  into  the 
nouse  upon  lot  27,  where  the  station  was  built,  and  bought  an  acre 
of  it :  that  she  was  not  located  for  it,  but  for  lot  26 :  that  she  made 
the  affidavit  of  9th  September,  1884,  for  the  purpose  of  applying 
for  the  east  half  of  lot  29 :  that  it  was  a  mistake  in  the  affidavit 
that  she  was  located  for  lot  27 :  it  should  have  been  for  lot  26  r 
that  she  was  living  on  an  acre  she  had  of  lot  27:  that  she  wa& 
located  for  26  in  the  spring  of  1884,  and  applied  for  it  before  her 
horses  were  killed. 

At  the  Close  of  the  evidence  the  learned  Chief  Justice  found 
that  the  piamtiff  entered  into  possession  of  a  small  portion  of  lot 
No.  29  in  the  statement  of  the  plaintiff's  claim  mentioned,  not  ex* 
ceeding  two  acres,  under  one  James  Worthington,  who  was  a  con- 
tractor for  building  the  railway :  that  the  land  in  question  was  part 
of  the  ungranted  land  of  the  Crown :  that  the  greater  part  of  the 
land  in  the  neighborhood  was  in  a  state  of  nature :  that  the  plaintiff 
paid  rent  to  Worthington  for  the  house  up  to  November,  1883, 
and  since  that  time  the  plaintiff  had  made  application  to  the  Crown 
Lands  Department  to  be  allowed  to  purchase  the  lot,  and  that  the 
Department  had  not  as  yet  given  any  intimation  to  her  as  to 
whether  she  would  be  allowed  to  buy  or  not. 

He  also  found  that  one  Kangier  was  m  possession  of  a  small  part 
of  the  lot,  that  George  Quirt  was  in  possession  of  part  of  the  said 
lot,  and  claimed  the  right  to  become  the  purchaser  of  the  same ;. 
and  that  since  this  action  commenced,  he  ana  the  plaintiff  Catharine 
Conway  had  agreed  to  hold,  she  the  east  half  and  Quirt  the  west 
half  of  the  lot :  that  the  defendants  were  not  guilty  of  any  negli- 
geuce  other  than  the  omission  to  fence  their  railway  over  the  said 
Jot  of  land.  He  found  the  value  of  the  horses  killed  by  the  de* 
fendants'  train  to  be  $300,  for  which  amount  they  were  entitled  to 
recover,  if  under  the  circumstances  the  plaintiffs  or  either  of  them 
were  or  was  such  occupants  of  the  land  that  the  defendants  were 
bound  to  fence  their  railway  across  lot  No.  29  in  the  pleadings 
mentioned ;  and  he  found  that  the  plaintiffs  were  not  such  occu- 
pants ;  and  that  the  defendants  were  not  bound  to  fence  their  rail- 
way across  the  said  lot ;  and  he  dismissed  the  plaintiffs'  action, 
with  costs. 

The  shorthand  reporter  at  the  trial  noted  that  his  Lordship  said 
at  the  time  of  giving  judgment  that  he  was  by  no  means  free  fron> 
doubt  that  he  put  a  proper  construction  on  the  clause:  that  the" 
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first  part  of  the  section,  46  Vic,  ch,  24,  sec.  9,  required  the  railway 
company  to  fence  where  any  part  of  the  land  was  occupied,  no 
matter  how  small  a  part,  while  the  latter  part  of  sub-section  2  only 
save  the  right  of  occupation  to  the  land  in  respect  of  which  the 
fencing  must  be  done ;  and  the  occupant  of  an  acre  was  not  tlie 
occupant  of  the  whole  lot,  but  only  of  a  part  of  it;  and  that  he 
thought  it  better  to  decide  as  he  did,  so  that  the  matter  might  l)e 
settled  by  a  review  of  his  judgment. 

Osier,  Q.  0.,  and  M.  J.  Oorman  moved  to  set  aside  the  judg- 
ment, and  enter  it  for  the  plaintiff. 

H.  Cameron,  Q.  C,  and  W.  R.  White,  contra, 

Wilson,  O.J. — ^The  perusal  of  the  evidence  satisfies  me  that 
xmtil  November,  1883,  the  plaintiff  had  no  right  of  occupation  of 
any  part  of  lot  No.  29,  but  of  the  house  which  she  rented  from 
Mr.  Worthington,  and  that  she  claimed  nothing  more  at  that  time 
than  as  tenant  to  Worthington.  She  ma^  have  used  part  of  the 
small  cleared  parts  about  the  house  and  railway  ground,  but  not  as 
of  right,  and  as  she  said  she  would  have  continued  to  pay  rent  after 
November,  1883,  till  she  owned  the  land,  if  she  had  been  asked  for 
it ;  but  she  was  not  asked  for  it,  because  the  work  had  eone  further 
east  than  lot  29,  and  the  men  were  not  boarded  upon  that  lot  after 
that  time.     They  were  then  boarded  on  lot  27. 

The  plaintiff  before  the  horses  were  killed  had  been  located  for 
lot  26.  She  continued  to  live  on  the  6ast  half  of  29  till  after  the 
horses  were  killed,  that  is,  till  about  the  last  of  June,  1884^  and 
then  she  moved  to  lot  27,  still  keeping  possession  of  the  east  half 
of  29,  by  having  some  of  her  goods  and  crops  upon  that  lot. 

In  May,  1884,  she  wrote  to  the  Crown-land  agent  applying  for 
the  east  half  of  29.  On  the  9th  of  September,  1884,  she  made  an 
affidavit,  in  which  Dranley  and  Halliday  joined,  that  she  was  head 
of  the  family,  and  had  no  son,  but  seven  daughters,  and  that  the 
land  she  applied  to  be  located  for  was  wholly  unoccupied  and  un- 
improved. 

That  affidavit  was  not  correct  in  several  particulars. 

1.  She  was  not  properly  head  of  the  family,  for  her  husband  was 
living. 

2.  She  had  a  son. 

3.  The  land  was  not  wholly  unoccupied,  for  there  were  several 
of  the  company's  men  still  occupying  shanties  upon  the  lot ;  and 
at  that  time  she  had  been  located  for  No.  26,  and  lived  upon 
No.  27. 

It  appears  she  never  paid  taxes  upon  the  east  half  of  29  until 
the  27th  of  September,  1884,  according  to  the  receipt,  although 
the  receipt  was  not  given  till  the  6th  of  October. 

Mr.  Gorman,  the  plaintiff's  solicitor,  wrote  to  the  plaintiff,  and 
Mr.  Dranley  received  it  for  her  about  the  end  of  September,  in 
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which,  he  stated  that  neither  the  plaintifE  nor  Dranley  conld  recover 
against  the  company  for  their  horses  which  had  been  killed,  unless 
it  coald  be  proved  they  had  some  title  to  the  lot ;  and  the  plaintiff 
said  the  letter  stated  by  payment  of  taxes  or  something  of  that 
kind. 

Then  it  appears  that  Halliday,  the  collector,  claimed  from  Quirt 
$15,  being  the  sum  said  to  be  payable  for  the  whole  lot  No.  29, 
who  refused  to  pay  that  sum ;  but  he  paid  about  two  months  be- 
fore tlie  trial,  in  October,  $11.08,  and,  as  well  as  I  can  make  out, 
after  the  letter  came  from  Mr.  Gorman  about  proving  title  in  Mrs. 
Conway  by  the  payment  of  taxes,  or  something  of  that  kind,  Hal- 
liday told  Quirt  to  the  effect  he  would  let  his  share  of  the  taxes 
stand  at  the  $11.08,  and  he  would  get  the  rest  of  the  $15  from  the 
plaintiff,  and  she  then  paid  him  $3.90,  making  in  all  $14.98  for  the 
taxes  for  1884. 

It  is  also  quite  clear  that  after  the  receipt  of  Mr.  Gorman's  letter, 
Qairt  was  sent  for  on  the '  6th  of  October,  about  nine  days  before 
the  trial,  by  the  plaintiff,  and  by  those  assisting  and  advising  her 
in  this  action,  to  appear  before  Mr.  Shannon,  the  magistrate ;  and 
•Qnirt  went  to  the  place  appointed,  the  plaintiff's  house,  and  the 
resalt  of  what  was  tlien  done  was  that  Quirt  was  induced  to  give 
up  to  the  plaintiff  all  claim  to  the  east  half  of  lot  29,  the  land  in 
question,  and  to  confine  his  claim  to  the  west  half  only  of  the  lot. 

The  whole  country  there  is  unfenced  and  a  common,  as  the 
plaintiff  said. 

!Now  the  question  is,  was  the  plaintiff  an  occupant  of  the  east 
half  of  lot  29  at  the  time  her  horses  were  killed  on  the  2d  June, 
1884  ?  The  statute  now  in  force  and  applicable  to  this  case  is  the 
46  Vic.  ch.  24,  sec.  9,  repealing  and  amending  the  42  Vic.  ch.  9, 
sec.  16,  sub-sees.  2  and  3. 

.  It  is  not  necessary  to  refer  to  the  earlier  Act  further  than  to 
notice  that  it  applied  to  "the  proprietors  of  lands  adjoining  the 
railway,"  whereas  the  later  Act  is  more  largely  expressed.  It  was 
pafised  25th  May,  1883,  and  it  is : 

Section  16.  "  Within  three  months  from  the  passing  of  this  Act, 
in  the  case  of  a  railway  already  constructed  on  any  section  or  lot 
of  land,  any  part  of  which  is  occupied. 

2.  Or,  within  three  months,  after  such  construction  hereafter. 

3.  Or,  before  such  construction,  within  six  months  after  any 
part  of  such  section  or  lot  of  land  has  been  taken  possession  of  by 
the  company  for  the  purpose  of  constructing  a  railway  thereon. 

4.  [And  in  the  last  case  after  the  company  has  been  so  required 
in  writing  by  the  occupant  thereof], 

5.  Fences  shall  be  erected  and  maintained  over  such  section  or 
lot  of  land  on  each  side  of  the  railway^  of  the  height  and  strength 
of  an  ordinary  division  fence* 
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6.  With  opening  or  gates,  or  bars,  or  sliding  or  hnrdle-gates 
with  proper  fastenings  therein,  at  farm  crossings  of  the  railway. 

7.  And  also  cattle-guards  at  all  highway  crossings,  snitable  and 
sufficient. 

8.  To  prevent  cattle  and  animals  from  getting  on  the  railway. 

9.  But  this  clause  shall  not  be  interpreted  to  the  profit  of  any 
proprietor  or  tenant  in  any  case  wherein  the  proprietor  of  any  such 
section  or  lot  shall  have  accepted  compensation  from  the  company 
for  dispensing  with  the  erection  of  such  gates  or  bars." 

Sub-section  2.  "  If  after  the  expiry  of  such  delay  such  fences, 
etc.,  are  not  duly  made,  and  until  tney  are  so  made,  and  afterwards, 
if  they  are  not  duly  maintained,  the  company  shall  be  liable  for  all 
damages  which  shall  be  done  on  the  railway  by  their  trains  or  en- 

S'nes  to  the  cattle,  horses,  or  other  animals  of  the  occupant  of  the 
od  in  respect  of  which  such  fences,  etc.,  have  not  been  made  or 
maintained,  as  the  case  may  be,  in  conformity  herewith." 

In  reading  these  enactments,  the  parts  of  section  16  which  I 
have  numbered,  the  parts  to  be  considered  in  this  case  are  Nos.  1, 
6,  6,  7,  8,  9. 

The  part  numbered  1  applies,  because  the  railway  was  already- 
constructed  on  this  lot  at  the  passing  of  the  Act  on  the  25th  of 
May,  1883,  as  the  plaintiff  said  the  company  commenced  running 
trains  past  this  lot  in  the  fall  of  1882,  and  it  is  for  that  reason  the 
parts  numbered  2,  3,  4,  do  not  apply. 

The  effect  of  the  parts  so  numbered  1,  5,  6,  7,  8,  is,  that  in  the 
case  of  any  railway  constructed  at  the  passing  of  the  Act,  on  any 
section  or  lot  of  land,  any  part  of  which  land  is  occupied,  the  com- 
pany shall  within  three  months  after  the  passing  of  the  Act,  fence 
over  such  section  or  lot  on  each  side  of  the  railway,  with  openings, 
etc.,  at  farm  crossings  of  the  railway,  and  with  cattle-guanls  at  aU 
the  highway  crossings  sufficient  to  prevent  animals  from  getting 
on  the  railway. 

Number  9  does  not  apply  here,  because  no  compensation  of  any 
kind  has  l)een  given  by  the  company,  and  besides  it  only  applies 
when  compensation  is  given  for  tne  dispensation  of  gates  or  oars, 
and  has  no  relation  to  fences. 

It  is  important,  however,  in  this  case,  because  it  may  enable  us 
to  some  extent  to  place  a  better  construction  on  the  word  occupied 
in  number  1  of  section  16,  and  the  term  occupant  in  sub-section  2, 
than  if  number  9  were  not  there.  Number  9  then  provides  that 
the  clause  relating  to  gates  or  bars  "shall  not  be  interpreted  to  the 
profit  of,"  that  is,  shall  not  apply  to  or  be  available  for,  any  pro- 
prietor or  tenant  of  any  such  section  or  lot,  in  case  the  proprietor 
has  accej)te(l  compensation  for  dispensing  with  gates  or  bars. 

The  meaning  of  the  statute  is,  tnat  no  one,  not  even  the  proprie- 
tor or  tenant,  can  claim  to  have  the  railway  fenced  off  as  against 
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him,  unless  his  land  is  occupied,  and  he  or  some  one  for  him  is  the 
occupant  of  it. 

The  terms  proprietor  and  tenant  do,  ex  vi  termini^  mean  a  per- 
son leaving  at  least  a  defined  and  vested  estate.  I  do  not  say  tlie 
estate  should  be  a  strictly  legal  estate,  or  what  before  the  Judicature 
Act  wonld  have  been  a  trust  estate,  as  valid  in  effect  as  a  legal 
estate 

A  person  claiming  the  land  as  his  o^n  against  the  legal  owner, 
by  any  act  of  wrong  as  by  a  disseisin,  dispossession  or  the  like, 
might,  I  think,  be  considered  a  proprietor  under  this  Act.  That 
term  is  used  plainly  in  opposition  to  the  term  tenant.  There  is  no 
difficulty  in  determining  the  meaning  of  proprietor.  It  is,  in  my 
opinion,  used  to  express  the  full  ownership  of  the  land  by  legal 
title,  or  by  claim  of  title.  If  a  person  in  a  contract  for  sale  of  land 
described  himself  as  proprietor,  that  would  be  understood  to  mean 
that  he  was  the  owner  of  the  property.  Kossiter  v.  Miller,  5  Ch. 
D.  648,  3  A  pp.  Cas.  1124. 

There  is  more  difficulty  about  the  word  tenant.  It  means  some 
lesser  estate  or  interest  than  the  actual  ownership,  and  it  means 
something  more  than  mere  occupancy. 

A  mere  occupier  of  land  is  by  expi'ess  enactment  of  the  Assess- 
ment Act,  R.  S.  O.  ch.  180,  sec.  6,  sub-sec.  2,  made  liable  for  taxes 
when  the  occupation  is  not  exenipted  by  sub-sec.  1.  See  also  sub- 
sec.  7.  But  that  is  because  an  occupant  by  wrong  derives  as  much 
beneiit  by  the  property  as  one  by  title,  and  the  municipality  can- 
not be  required  to  investigate  the  title  of  every  one  who  is  in  occu- 
pation of  land,  whether  it  is  by  right  or  by  wrong,  and  it  is  just 
that  the  occupant,  although  witiiout  title,  should  be  subject  to  the 
burdens  of  the  municipality  in  like  manner  as  those  who  hold  by  title. 

So  a  person  who  has  bought  or  agreed  to  buy  Crown  Lands,  or 
who  is  located  for  land  as  a  free  grant,  is  subject  to  taxation  for 
such  land,  althoiigh  no  license  of  occupation,  location  ticket  certifi- 
cate of  sale  or  receipt  for  money  paia  on  a  sale,  has  issued ;  and 
although  no  payment  has  been  made  on  the  land ;  or  although  part  of 
the  purchase-money  is  overdue  and  unpaid  ;  although  such  person 
is  not  in  occupation  of  the  land,  and  although  he  has  not  a  very 
secure  title,  and  perhaps  no  title  at  all  without  a  license  of  occupa- 
tion under  the  R.  S.  O.  ch.  23,  sec.  15;  and  yet  the  interest  of  a 
person  having  a  claim  under  the  Assessment  Act,  sec.  126,  ma^^  be 
sold  under  the  R.  S.  O.  ch.  23,  sec.  18,  although  no  license  of 
occupation  has  been  issued. 

I  am  of  opinion  that  if  a  license  of  occupation  has  issued  to  the 
locatee  or  purchaser  of  Crown  land  under  ch.  23,  sec.  15,  such  per- 
son may  properly  be  considered  to  be  a  tenant  under  46  Vic.  ch. 
24,  sec.  9,  if  in  actual  occupation  of  the  land,  because  such  person 
niav  maintain  actions  against  anv  wrongdoer  as  effectually  as  he 
con  Id  do  under  a  patent  from  tne  Grown,  and  he  may  assign  his 
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interest  m  the  land ;  and  I  am  also  of  opinion  that  a  person  who 
has  no  license  of  occupation,  etc.,  but  who  has  a  claim  and  right 
of  occupation  of  his  lot  under  section  126  above  referred  to,  if  in 
occupation  of  his  land,  may  also  be  considered  to  be  a  tenant  of 
the  land  under  the  46  Vic.  ch.  24. 

In  this  case  the  plaintiff  has  no  license  of  occupation,  or  any  kind 
of  right  or  title  to  the  land.  She  made  application  for  the  land, 
but  whether  she  will  be  allowed  to  purchase  it  or  not,  if  she  desire 
to  purchase  it,  or  whether  it  will  or  will  not  be  allotted  or  assigned 
to  lier  under  "  The  Free  Grants  and  Homesteads  Act,"  R.  S.  O. 
ch.  24,  if  she  desire  to  get  it  as  a  free  gi*ant,  has  yet  to  be  deter- 
mined. It  is  very  probable  she  may  not  be  located  for  it,  and  it  is 
quite  certain  she  ought  not  to  be,  for  she  was  before  the  time  her 
hoi-ses  were  killed,  and  at  the  time  she  made  her  affidavit  to  be 
located  for  this  land,  already  located  for  lot  No.  26,  and  her  appli- 
cation for  this  land  was  in  direct  violation  of  section  7  of  the  Fi^ee 
Grants  Act. 

I  am  of  opinion,  therefore,  the  plaintiff  cannot  be  considered  to 
be  within  tne  tenns  of  the  46  Vic,  c.  24,  s.  9,  under  the  term 
occupant  in  that  section,  and  she  certainly  neither  was  nor  is  a  pro- 
prietor or  tenant  of  the  land. 

The  defendants  had  the  right  under  the  42  Vic,  ch.  9,  sec  7, 
sub-sec  3,  with  the  consent  of  the  Governor-in-Council,  "to  take 
and  appropriate  for  the  use  of  their  railway  and  works  so  much  of 
the  wild  lands  of  the  Crown  lying  on  the  route  of  the  railway  as 
have  not  been  granted  or  sold,  and  as  may  be  necessary  for  such 
railway."  And  the  R.  8.  O.  ch.  165,  sec  9,  sub-sec  3,  is  in  the 
like  terms,  excepting  that  the  consent  of  the  Lieutenant-Govenior- 
in-Conncil  is  required.  And  I  think.it  may  be  assumed  here  that 
such  consent  has  been  given  to  the  company.  Now  the  defendants 
did  take  and  appropriate  the  part  of  this  lot  north  and  south  of 
their  railway  before  the  plaintiff  was  in  possession,  and  they  have 
shanties  on  it  also,  and  some  of  their  workmen  are  in  possession  of 
them,  and  that  possession  had  not,  at  the  time  when  the  horses 
were  killed,  been  in  any  way  abandoned  ;  and  the  defendants  were 
quite  as  much  in  possession  of  the  land,  if  not  more  so,  than  the 
plaintiff  was. 

I  am  of  opinion,  also,  the  plaintiff  was  not  in  fact  an  occupant 
of  the  land  at  all  at  the  time  when,  etc.  She  had  rented  the  honse 
she  occupied  from  the  contractor  of  the  road,  and  paid  him  rent  for 
it ;  and  she  never  by  any  act  further  than  by  writing  a  letter  in 
May,  1884,  to  the  Crown  Lands  Agent,  applying  to  be  located  for 
theland,  had  extended  her  possession  or  occupation  before  the  time 
when,  etc.,  beyond  the  possession  which  she  nad  during  the  time 
of  her  paying  rent  for  the  house  she  was  put  in  possession  of.  And 
her  conduct,  aided  by  Dranley,  who  thought  to  strengthen  his  own 
claim  against  the  company  by  strengthening  her  right,  under  which 
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she  claims,  by  the  payment  of  $3.90,  the  balance  of  taxes  claimed 
from  bat  not  paid  by  Quirt,  and  the  affidavit  made  by  the  two  be- 
fore the  Crown  Lands  Agent  in  September,  and  the  agreement  got 
from  Qairt,  all  just  a  few  days  before  the  trial,  showed  a  scheme 
to  make  out  a  title  to  the  land  to  which  she  had  no  kind  of  right. 

I  cannot  say  I  regret  the  conclusion  I  have  come  to,  for  although 
the  plaintiff  has  sustained  a  serious  loss  by  the  destruction  of  her 
horses,  it  was  very  much  her  own  fault  in  turning  them  loose  as 
she  did,  when  the  horses  would  be  almost  certain  to  roam  in  the 
small  clearing  made  by  the  cutting  of  the  railway  line,  and  for  the 
erection  of  the  shanties  required  for  the  workmen,  and  for  the 
defendants'  other  purposes ;  and  it  would  be  a  great  and  useless 
expense,  to  force  the  company  to  fence  both  sides  of  the  milway 
along  the  lots  which  were  occupied,  while  gaps  are  left  all  along 
the  unoccupied  lots,  through  which  cattle  and  horses  could  always 
escape  on  to  the  line,  so  long  as  the  occupiers  had  no  side  fences  to 
keep  their  animals  from  wandering  on  to  the  adjacent  lots,  and 
getting  on  to  the  railway  through  these  gaps. 

Upon  the  whole,  I  am  of  opinion  the  motion  must  be  dismissed 
with  costs. 

Abmoub,  J.,  concurred. 

O'CoNNOB,  J.,  dissented. 
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V. 

Allen. 
(40  Ohio  State  Beports,  206.) 

The  obligation  to  conBtruct  and  keep  in  repair  fences  to  turn  stocic,  resting 
upon  railroad  companies  under  the  act  of  April  18,  1874  (71  Ohio  L.  85),  is 
not  limited  to  the  protection  and  benefit  of  the  owners  and  occupiers  of 
abutting  lands. 

A  railway  company  having  sold  a  portion  of  its  right  of  way  on  its  south 
side,  to  a  second  company — which  had  bought  additional  right  of  way  from 
the  land-owners  on  the  same  side — for  the  purpose  of  constructing  thereon  a 
parallel  railroad,  and  the  maintenance  of  a  fence  between  the  two  roads  be- 
coming impracticable,  a  contract  was  entered  into  between  the  two  companies, 
by  which  the  second  company  a^eed  to  keep  up  and  maintain  lawful  fences 
on  the  south  side  of  the  dividing  line  between  the  two  railroads  ;  and  the 
second  company  entered  into  a  contract  with  the  owner  of  an  abutting  field, 
whereby  he  bound  himself  to  erect  and  maintain  a  sufftcient  fence  between 
said  field  and  said  parallel  road. 

MM:  That  the  second  company  and  the  owner  of  said  field  having 
neglected  to  keep  up  a  sufiicient  fence  to  turn  stock,  between  said  field  and 
the  railroad,  the  first  company  was  not  relieved  from  liability  for  injury  by 
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one  of  its  passinff  trains  to  animals  whose  owner  was  a  stranger  to  said  con- 
tracts, and  which,  without  their  owner's  fault,  had  strayed  from  an  adjoin- 
ing pasture  into  said  field,  and  thence  through  said  insufficient  fence  upon  its 
track. 

Error  to  the  District  Conrt  of  Greene  Coanty. 
Charles  Darlington  for  plaintiff  in  error. 
Qtttch  &  Wilson  for  defendant  in  error. 

DiOKMAN,  J. — The  plaintiff  below,  John  0.  Allen,  was  the  owner 
and  occupier  of  a  tract  of  pasture  land  adjoining  the  field  of  one 
John  Lucas,  and  separated  by  it  from  the  railroad  of  the  Pitts- 
burgh, Cincinnati  &  St.  Louis  Ry.  Co.,  upon  which  the  Lucas  field 
abutted  prior  to  the  sale  of  a  portion  of  said  company's  right  of 
way  on  the  south  of  its  track,  as  hereinafter  mentioned.  On  the 
evening  of  November  5th,  1877,  a  large  number  of  horses  and 
other  stock,  belonging  to  Allen,  escaped  from  said  pasture,  crossed 
the  Little  Miami  River,  and  recrossing  the  same  entered  the  Lucas 
field,  whence,  by  reason  of  the  fence  along  the  line  of  tlie  railroad 
being  broken  down  and  out  of  repair,  they  strayed  upon  the  rail- 
way ti'ack  where  one  of  them  was  killed,  and  others  were  more  or 
less  iniured,  by  the  railway  company's  locomotive  and  cars.  Allen 
filed  his  petition  in  the  Court  of  Common  Pleas  of  Greene  Comity, 
against  the  railway  coinpany,  claiming  damages  because  of  the  de- 
fendant's failure  to  construct  and  keep  up  a  sufiicient  fence  as 
required  by  statute,  and  because  the  defenaant  through  its  a^nts 
carelessly  and  negligently  operated  the  train  to  the  injury  of  the 
stock.  The  plaintiff  recovered  judgment  in  the  common  plejis, 
which  was  aftirmed  by  the  district  court,  and  to  reverse  the  judg- 
ment of  the  district  court,  the  case  comes  into  this  court  on  the 
petition  in  error  of  the  railway  company. 

A  fence  sufficient  to  turn  stock,  had  been  erected  and  maintained 
between  the  P.  C.  &  St.  L.  Ry.  and  the  adjoining  field  of  Lucas, 
until  the  construction  of  the  Dayton  &  Southeastern  R.  R.,  which 
runs  parallel  with  and  south  of  the  former  road — the  boundary 
line  between  the  two  raih'oads  being  at  a  point  eight  feet  south  of 
the  centre  of  the  P.  C.  &  St.  L.  Rv.  The  Davton  &  Southeastern 
R.  R.  Co.,  for  the  purposes  of  its  proposed  road,  purchased  a  por- 
tion of  the  right  of  way  of  the  P.  C.  ob  St.  L.  Ry.,  along  the  sontii 
side  thereof ;  and  before  such  purchase,  also  bought,  for  the  Siunn 

1)urposes,  additional  right  of  way  from  the  adjoining  land-owiiei's. 
ying  south  of  the  right  of  way  of  the  P.  C.  &  St.  L.  Ry. 

By  virtue  of  a  contract  between  the  two  companies,  the  Dayton 
&  Southeastern  R.  R.  Co.  agreed  to  "  keep  up  and  maintain  law- 
ful fences,  crossings  and  cattle-guards,  on  the  south  side  of  the  said 
dividing  line"  between  the  two  railroads;  and  the  Dayton  6: 
Southeastern  R.  R.  Co.  entered  into  a  contract  with  Lnais,  by 
which  he  bound  himself  to  erect  and  maintain  a  fence  between  the 


ANIMALS — FENCES — TO   WHOM  LIABLE.  669 

railroad  and  his  said  field.  In  the  construction  of  the  Dajton  & 
Southeastern  R.  R.,  the  fence  erected  by  the  P.  C.  &  St.  L.  Ry. 
Co.  along  the  south  side  of  its  track,  was  taken  down  from  its 
original  place,  and  located  on  the  south  side  of  the  Dayton  & 
Southeastern  R.  R.,  but  was  only  partly  finished  on  the  5th  of 
November,  1877.  It  was  conceded  by  the  parties,  on  the  trial  in 
the  court  below,  that  at  the  point  where  the  stock  of  the  plaintiff 
entered  upon  the  railroad  grounds,  there  was  no  good  and  sufficient 
fence,  to  turn  stock,  between  the  railroad  and  the  adjoining  field 
of  Lucas. 

In  our  view  of  this  case,  it  becomes  unnecessary  to  consider  the 
question  of  negligence  in  the  management  of  the  defendant's  train, 
as  we  are  of  the  opinion,  that  by  reason  of  the  insufficiency  of  the 
fence  between  said  adjoining  field  and  the  railroad,  the  Pittsburgh, 
Cincinnati  &  St.  Louis  Ry.  Co.  became  liable  for  the  injury  to  the 
plaintiff's  stock. 

It  is  not  claimed  that  the  plaintiff's  animals  were  at  large  with 
his  knowledge  or  through  his  fault.  The  record  does  not  disclose 
any  contributory  negligence  on  his  part,  in  that  respect,  which 
would  prevent  his  recovery  from  the  railway  company.  It  is  con- 
tended however  by  the  plaintiff  in  error,  that  the  obligation  to 
maintain  fences  imposed  upon  railroad  companies  by  the  act  of 
April  18,  1874  (71  Ohio  L.  85),  is  limited  to  th^  protection  and 
benefit  of  the  owners  and  occupiers  of  abutting  lands,  and  does 
not  extend  to  the  public  generally.  It  is  said,  that  as  the  field  of 
Lucas  intervened,  the  plaintiff  in  error  was  not  required  to  fence 
against  Allen's  horses  or  other  stock  that  might  escape — though 
without  his  fault — from  his  pasture,  into  the  intervening  field,  and 
thence  upon  its  road.  The  design  of  the  act  of  April  18,  1874, 
requiring  railroad  companies  to  fence  their  roads,  was  not  only  to 
protect  tlie  property  of  adjoining  land-owners,  and  prevent  cattle 
or  other  domestic  animals  from  endangering  themselves,  but  also 
to  guard  the  lives  of  passengers  that  would  be  put  in  peril  by  ani- 
mals getting  upon  the  track.  The  safety  of  the  public  at  large  re- 
quires, that  good  and  sufficient  fences  should  be  Kept  up  along  the 
whole  line  of  the  lands  of  railroads  on  both  sides,  and  not  merely  that 
safe  and  sufficient  crossings  should  be  maintained,  with  the  necessary 
cattle-guards.  The  idea  that  the  liability  of  railroad  companies 
for  failure  to  comply  with  the  statutory  requirement  to  fence,  is 
limited  to  owners  and  occupiers  of  abutting  lands,  is  negatived  br 
the  comprehensive  provision  of  the  statute,  that  "  every  such  rail- 
road company  or  party  shall  be  liable  for  all  damages  sustained  in 
person  or  property,  in  any  manner,  by  reason  of  the  want  or  in- 
sufficiency of  any  such  fence,  crossing  or  cattle-guard,  or  any  care- 
lessness or  neglect  of  said  company,  their  agent  or  agents,  in 
constructing  or  keeping  the  same  in  repair." 

It  was  held  in  Marietta  &  Cincinnati  R.  R.  Co.  v.  Stephenson 
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et  al,y  24  Ohio  St.  48,  that  the  obligation  to  oonstmct  and  main- 
tain fences  upon  both  sides  of  railroads  imposed  by  the  act  of 
March  25,  1859  (S.  &  C.  331),  was  not  limited  to  owners  and  oc- 
cupiers of  adjoining  lands,  but  extended  to  the  pnblic  generally. 
Such  obligation  has  not  been  changed  by  the  act  of  April  18, 1874^ 
nor  do  we,  in  comparing  the  provisions  of  the  two  statutes,  dis- 
cover anything  in  the  last  statute  which  restricts  such  obHgation 
to  those  wlio  own  lands  that  abut  on  railroads. 

The  railway  company,  among  other  tiling,  set  up  as  a  defence 
against  the  plaintiff  s  claim,  the  contract  it  had  entei*ed  into  with 
the  Dayton  &  Southeastern  R.  R.  Co.  in  reference  to  fencing 
on  the  south  side  of  the  dividing  line  between  the  two  roads. 
Our  attention  has  been  called  to  the  4th  section  of  the  act  of  March 
25,  1859,  which  provides,  that  '^nothing  contained  in  this  act  shall 
be  held  to  affect  in  any  manner  any  conti-act  or  agreement  between 
any  railroad  company  or  other  party  having  the  control  and  man- 
agement of  a  railroad,  and  the  proprietors  or  occupiers  of  lands 
adjoining  for  the  construction  and  maintenance  of  fences,  cattle- 
guards,  and  railroad  crossings."  If  under  this  section  the  owner 
of  adjoining  lands  elects,  by  contract,  to  assume  an  obligation  to 
fence  of  which  the  law  relieves  him,  he  has  not,  in  the  absence  of 
gross  carelessness  on  the  part  of  the  i-ailroad  company,  any  ground 
of  complaint  if  his  cattle  or  other  animals  are  killed  upon  the  rail- 
road through  iiis  own  breach  of  his  contract.  The  C,  H.  &  D. 
R.  R.  Co.  V,  Waterson  et  al.,  4  Ohio  St.  424.  Bat  his  neighbors, 
who  are  strangers  to  his  contract  with  the  railroad  coiupanv, 
and  whose  stock  without  their  knowledge  or  fault  stray  upon 
his  grounds  and  thence  upon  the  track,  are  certiiinly  not  to  be  pre- 
judiced in  their  legal  rights  by  his  laches  or  neglect  in  performing 
is  agreement.  , 

The  competency  of  the  railway  compaiiv  to  enter  into  said  con- 
tract with  the  Dayton  &  Southeastern  !R.  R.  Co.  will  not  be 
called  in  question,  but,  as  its  statutory  duty  was  to  keep  its  i*oad 
properly  fenced,  it  did  not  discharge  that  duty  by  contracting  with 
another  to  perform  it,  if  the  performance  itself  was  insufficient. 
Gill  V.  A.  &  G.  W.  Ry.  Co.,  27  Ohio  St.  240.  By  selHng  a 
portion  of  its  right  of  way  for  the  purposes  of  a  parallel  road,  tlie 
railway  company  rendered  necessary  a  removal  of  the  fence  which 
it  had  previously  built,  and  it  became  its  duty* to  see  that 
the  Dayton  &  Southeastern  R.  R.  Co.,  which  it  had  made  an  I 
agent  in  that  behalf,  kept  up  the  'lawful  fences"  according  to 
agreement.  If  the  railway  company  failed  to  do  so,  it  cannot  be 
said  to  have  discharged  its  plain  statutory  duty  to  fence  its  road, 
by  procuring  others  to  agi*ee  to  keep  up  the  proper  fences. 

We  need  not  here  inquire,  how  far  or  in  what  manner,  its 
contract  with  the  Dayton  &  Southeastern  R.  R.  Co.  or  the 
contract  between  the  last-named  company  and  Lucas,  affected  the 
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liability  of  tlie  railway  company  to  either  of  said  contracting  parties. 
The  plaintiff  in  error  can  claim  no  benefit  from  said  contracts,  as 
against  Allen,  the  plaintiff  below.  Not  being  an  assignee  of  Lucas, 
not  being  a  party  or  privy  to  said  contracts,  or  connected  with 
them  in  fact  or  law  in  any  manner,  the  rights  of  Allen  are  not  to 
be  prejudiced  by  their  provisions.  In  view  of  the  aforegoing  con- 
siderations, and  apon  a  careful  examination  of  the  record  in  this 
case,  we  discover  no  error  assigned  for  which  the  judgment  of  the 
district  court  should  be  revei-sed. 

The  judgment  of  the  district  court  must  therefore  be  affirmed. 

Judgment  accordingly. 

Railroad  Company  Liable  for  Injury  to  Cattle  Trespassing  on  Adjoining 
Lands. — It  is  held  ia  some  States  that  a  railroad  company  failing  to  main- 
tain a  fence  as  required  by  statute  is  liable  to  the  owner  of  cattle  injured  in 
consequence  though  be  may  not  be  the  owner  of  adjoining  laud.  Gil- 
more  V.  European  &  N.  A.  R.  Co.,  60  Me.  237;  Marietta,  etc.,  R.  Co.  v,  Ste- 
Jhenson,  24  Ohio  St.  48;  Indianapolis,  etc.,  R.  Co.  o.  Townsend,  10  Ind.  88; 
effersonville,  etc..  R.  Co.  v.  Applegate,  10  Ind.  49;  Indianapolis,  etc.,  R. 
Co.  «.  Paramore,  12  Ind.  406;  Hart  «.  Indianapolis,  etc.,  R.  Co.,  12  Ind.  478; 
McCall  t>.  Chamberlain,  13  Wise.  640;  Corwm  «.  New  York,  etc.,  R.  Co., 
13  N.  Y.  42;  Curry  v,  Chicago  &  N.  W.  R.  Co.,  48  Wise.  665;  Nashville  & 
C.  R  Co.  V.  Peacock,  25  Ala.  229;  Bradley  t>.  Buffalo.  N.  Y.  &  E.  R.  Co.,  34 
N.  Y.  427;  Shephard  t>.  Buffalo,  N.  Y.  &  E.  R.  Co.,  35  N.  Y.  641;  Purdy  v, 
l^ew  York&N.  H.  R.  Co.,  61  N.Y.  353;  Spinner  t>.  New  York  Central  <fc 
H.  R.  R.  Co.,  67  N.  Y.  153;  Watier  t>.  Chicago, M.  &  St.  P.  R.  Co.,  13  Am.  <fc 
Bnar.  R.R.  Cas.  582. 

Railroad  Company  not  Liable  for  Injuries  to  Cattle  Trespassing  asabove^ — 
But  in  other  States  it  is  held  that  where  the  cattle  are  trespiuibing  upon  the 
abutting  premihes  and  are  injured  through  a  failure  on  the  part  of  the  com- 
pany to  maintain  its  fences,  ^e  company  is  liable.  Woolson  v.  Northern  R. 
Co.,  19  N.  H.  267;  Towns©.  Cheshire  R.  Co.,  21  N.  H.  864;  Cornwall  «. 
Sullivan  R.  Co.,  28  N.  H.  161;  Jackson  «.  Rutland,  etc.,  R.  Co.,  25  Vt.  150; 
Bemis  o.  Connecticut,  etc.,  R.  Co.,  42  Vt.  375;  Morse  «.  Rutland,  etc.,  R. 
Co.,  27  Vt.  49;  Eames  v.  Salem,  etc.,  R.  Co.,  98  Mass.  560;  Maynard  v,  Bos- 
ton, etc.,  R.  Co.,  115  Mass.  458;  McDonnell  v.  Pittsfield  R.  Corp.,  115  Mass.  . 
^64;  Pittsburgh,  etc.,  R.  Co.  v.  Methuen,  21  Ohio  St.  586;  Walsh  v.  Virginia 
City,  etc.,  R.  Co.,  8  Nev.  111. 

Cattle  on  Adjoining  Lands  by  License  of  Owner. — But  the  company  is 
liable  fur  injuries  lo  cattle  which  are  on  land  abutting  on  the  road  by  license 
of  the  owner.  Sawyer  9.  Vermont  &  M.  R.  Co.,  105  Mass.  196;  St.  Louis, 
etc. ,  R.  Co.  T.  Dudgeon.  28  Kans.  283. 

Wilful  or  Wanton  Misconduct. — It  is  generally  admitted  that  when  the 
railroad  company  has  been  guilty  of  negligence  or  in  any  event  of  wilful  and 
wanton  misconduct,  it  will  be  held  liable  whether  the  cattle  injured  were 
trespassing  on  the  abutting  land  or  not.  Jackson  v.  Rutland  &  B.  R.  Co.,  25 
Vt.  150;  Morse  ©.  Rutland  &  B.  R.  (Jo.,  27  Vt.  49;  Bemis  v.  Connecticut  <fc 
P.  R.  Co.,  42  Vt.  375;  Maynard  v.  Boston  &  M.  R.  Co.,  115  Mass.  468;  Mc- 
Donnell 9.  Pittofield  &N.  A.  R.  Co.,  115  Mass.  564;  Trout  v.  Va.<feT.  R.  Co., 
d8  Gratt.  619;  Williams  v.  New  Albany  &  8.  R.  Co.,  5  Ind.  Ill;  Lafayette  & 
L  R.  Co.  o.  Shriner,  6  Ind.  141. 
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V. 

Walthkbs. 

(78  Miuauri  EeporU,  617.) 

In  an  action  under  thd  double  damage  act  for  killing  stock,  eTidence  offered 
by  the  plaintiff  of  the  condition  of  the  fencing  at  the  point  where  the  stock 
was  killed,  and  which  also  furnished  circumstances  from  which  a  reasonable 
inference  could  be  drawn  that  such  stock  had  there  entered  upon  the  raih-oad 
track;  held^  admissible  and  properly  submitted  to  the  jury;  held^  also,  that 
proof  of  the  condition  of  the  fencing  at  a  particular  point  was,  in  the  discre- 
tion of  the  court,  properly  admitted  before  proof,  or  an  offer  to  prove,  that 
such  stock  entered  upon  the  railroad  at  that  point. 

Where  a  railroad  company  erects  and  uses  diligent  effort  to  maintain  it» 
fences,  but  strangers  throw  them  down,  it  will  not  be  liable  for  the  killing 
of  stock  which  enter  upon  its  track  through  the  breach. 

Appeal  from  Cole  Circuit  Court. 

Thomas  J.  Portis  and  Smith  &  KrauthoS  for  appellant. 

M.  J.  Learning  and  Edwards  &  Davison  for  respondent 

WmsLow,  C. — This  action  was  originally  commenced  before  a 
justice  of  the  peace,  in  Cole  County,  Missouri,  under  the  double 
damage  act,  for  killing  stock  belonging  to  plaintiff.  There  was  a 
judgment  by  default  oefore  the  justice,  an  appeal  to  the  circuit 
court,  where  there  was  a  trial  by  jury,  which  resulted  in  a  verdict 
for  plaintiff  for  $100,  which  was  doubled  by  the  court,  and  judg- 
ment rendered  against  defendant  thereon  for  $200.  To  reverse 
this  judgment,  defendant  brings  the  case  here  by  appeal.  Many 
questions  are  made  on  the  record  as  to  the  sufficiency  of  tlie  com- 
plaint, the  jurisdiction  of  the  justice,  etc.,  but,  since  the  recent 
numerous  decisions  of  this  court  on  these  points,  counsel  for  ap- 
pellant have  wisely  abandoned  them.  The  only  questions  now 
urged  grow  out  of  the  introduction  of  testimony,  and  the  action 
of  the  court  on  the  instructions. 

Plaintiff  testified  in  his  own  behalf,  that  he  was  owner  of  the 
cows  sued  for,  and  that  they  were  killed  on  defendant's  track,  at  a 
point  where  there  were  cultivated  fields  on  both  sides  of  said  rail- 
road, and  that  he  resided  in  Liberty  Township,  Cole  County ;  the 
fence  was  not  more  than  two  feet  high  where  the  cows  were  killed^ 
and  along  the  lane,  east  of  where  they  were  killed,  about  half  a 
mile,  the  fence  was  not  more  than  four  or  five  rails  high;  the  cows 
were  killed  dead,  and  were  appraised  at  $100 ;  I  saw  tracks  on  the 
railroad  near  where  they  were  killed.  On  cross-examination,  he 
said  the  animals  were  killed  thirty  or  forty  yards  east  of  the 
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Moreau  bridge ;  and  that  he  did  not  know  of  a  place  near  where 
they  were  killed,  where  the  fencing  was  often  thrown  down  by 
pei'sons  going  through.  His  otlier  witnesses  made  similar  state- 
ments as  to  this  place  in  the  fence. 

John  Walthers  testified :  I  saw  the  cows.  The  Pacific  railroad 
killed  them — three  head.  It  is  cultivated  fields  on  both  sides  of 
the  railroad  there.  I  think  $40  per  head  is  reasonable  for  the  cows. 
The  fence  is  bad  where  the  animals  were  killed.  The  fence  was 
not  more  than  two  or  three  feet  high.  I  saw  tracks  on  the  railroad. 
We  conid  not  see  any  tracks  east  of  where  the  cows  were  killed.  . 
The  weeds  and  grass  weie  very  thick. 

Geo.  A.  Walthers  testified  :  I  know  these  cows ;  two  cows  and  one 
heifer.  I  saw  them  on  the  railroad  ;  saw  their  tracks  on  the  rail- 
road. Two  were  killed  dead,  the  other  died  in  about  an  hour  after. 
It  is  cultivated  fields  on  both  sides  of  the  railroad  where  the  cows 
were  killed.  The  fence  is  poor,  many  rails  are  rotten.  Fence  is 
sometimes  three,  four,  five,  six,  and  sometimes  seven  rails  high. 
The  cows  were  wortli  $40  each. 

This  was  all  of  plaintiff's  evidence. 

Defendant  introduced  George  Coleman,  who  said  :  I,  am  now 
and  was  when  the  cattle  were  killed,  foreman  on  this  section  where 
they  were  killed.  They  got  on  the  railroad  track  ten  rods  east  of 
the  Moreau  bridge.  The  railroad  fence  was  down  on  both  sides, 
thrown  down  by  some  one  that  night.  The  farmers  on  the  north 
and  on  the  south  side  of  the  railroad  cross  there  on  mules  and 
horses  sq  as  to  cut  off  some  distance,  and  they  always  leave  the 
fence  down.  My  men  put  that  fence  up  five  times  a  week  some- 
times. We  always  put  it  up  good  when  we  found  it  down,  without 
any  delay.  I,  with  my  men,  put  this  fence  up  good  the  morning 
before  these  cattle  were  killed.  The  morning  the  cattle  were  killed 
I  came  down  to  them.  I  then  went  to  the  place  whei-e  people 
throw  the  railroad  fence  down.  It  was  down  again.  I  tracked 
these  cattle  right  into  this  gap  in  the  fence.  Some  fresh  cow-dunff 
was  on  the  rails  where  they  stepped  over  them.  I  then  tracked 
them  from  the  gap  straight  to  where  they  were  killed.  I  also  saw 
where  they  had  grazed  along  up  to  where  they  were  killed.  I  put 
this  fence  up  again. 

F.  Hard  wick  testified :  I  work  on  the  section  where  the  cattle 
were  killed.  I  remember  where  they  were  killed.  We  put  the 
fence  up  good  at  a  place  near  Moreau  bridge  the  morning  before 
these  cattle  were  killed.  I  saw  the  tracks  where  the  cattle  came 
in,  about  two  telegraph  poles  from  Moreau  river.  The  fence  is 
often  down  there.  We  often  find  it  down,  and  always  put  it  up 
when  we  find  it  down.  It  was  down  when  we  came  to  look  at  the 
cattle.    We  put  it  up  good  the  morning  before. 

On  this  evidence  the  court  instructed  the  jury  for  plaintiff  as 
follows : 
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1.  If  the  jarj  find  from  the  evidence  that  plaintiff  was,  on  or 
about  the  2d  day  of  August,  1879,  the  owner  of  the  three 
cows  mentioned  in  the  complaint,  and  that  said  cows  got  on  tlie 
road  of  defendant  where  the  same  runs  through,  along  or  adjoin- 
ing an  inclosed  or  cultivated  field,  and  that  defendant  did  not  have 
erected  a  good  and  substantial  fence  on  the  sides  of  its  railroad,  of 
the  height  of  at  least  five  feet,  or  have  then  and  there  cattle- 
guards  at  road  crossings  at  such  points  where  said  railroad  passes 
said  cultivated  field  sumcient  to  prevent  cattle  from  crossing ;  ihut 
said  cows  were  killed  at  the  time  aforesaid  by  defendant's  engine 
or  train  of  cars,  and  that  the  same  was  done  in  Liberty  Township, 
in  Cole  County;  then  the  jury  will  find  for  plaintiff  and  assess  his 
damages  at  whatever  snm  they  may  believe  he  has  sustained  by 
reason  of  the  killing,  not  to  exceed  the  amount  claimed. 

And  refused  to  instruct  the  jury  for  defendant  as  follows — ^the 
first  asked  being  in  the  nature  of  a  demurrer  to  the  evidence : 

2.  If  the  jury  believe  from  the  evidence  that  plaintiff's  cattle 
got  upon  defendant's  right  of  way  in  consequence  of  the  fence  be- 
longing to  defendant  having  been  thrown  or  otherwise  taken  down 
at  the  point  where  said  cattle  got  upon  defendant's  right  of  way, 
and  that  defendant's  servants  put  the  fence  up  at  said  point  when- 
ever they  found  it  was  down,  and  that  defendant's  servants  had  pat 
up  the  fence  at  such  point  the  morning  before  the  said  animals 
were  killed,  then  defendant  is  not  liable,  and  this,  although  the 

i'ury  may  believe  from  the  evidence  that  defendant's  fence  was  not 
awf  nl  at  other  places,  at  or  near  where  said  animals  were  killed. 

"We  do  not  think  the  trial  court  erred  in  admitting  plaintiff's  tea- 
timonv  under  the  complaint ;  nor  in  refusing  defendant's  first  in- 
struction, to  the  effect  that  under  the  pleadings  and  evidence  plain- 
tiff was  not  entitled  to  recover.  Plaintiff  testified  positively  that 
the  "cows  were  killed  on  defendant's  track  at  a  point  where  chew 
were  cultivated  fields  on  both  sides  of  said  railroad."  John  Wal- 
thers  said,  "It  is  cultivated  fields  on  both  sides  of  the  railroad 
there,"  meaning  where  he  saw  the  stock  dead.  Gbo.  A.  Wukhers 
said :  "It  is  cultivated  fields  on  both  sides  of  the  railroad  where  rho 
cows  were  killed."  Other  evidence  proves  clearly  that  the  fencing 
was  down  and  in  bad  condition  at  the  point  d^ignated  by  these 
witnesses.  This,  and  other  evidence  shown  by  the  recoixl,  tended 
to  sustain  the  complaint,  and  was  sufficient  to  justify  the  submis- 
sion of  the  case  to  the  jury.  There  was  not  an  entire  failure  of 
proof. 

But  counsel  insist,  and  objected  to  the  introduction  of  the 
evidence  on  the  ground  that  plaintiff  should  not  have  been  per- 
mitted to  offer  any  evidence  of  the  condition  of  the  fencing  at  the 
point  in  controversy,  without  first  est^iblishing  or  offering  to  es- 
tablish that  the  animals  entered  the  right  of  way  at  that  point 
Plaintiff  offered  no  direct  and  positive  evidence  to  this  effect,  but 
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the  evidence  objected  to  furnished  strong  circumstances  from  which 
the  jnry  mi^lit  reasonably  inft?r  that  such  was  the  fact.  Tlie  order 
in  which  evidence  shall  be  given  to  the  jury  is  largely  within  the 
discretion  of  the  trial  court ;  and  we  cannot  see  that  there  was  any 
abuse  of  that  discretion  in  this  case.  Powell  v.  Bailroad  Co.,  35 
Mo.  457 ;  State  v.  Daubert,  42  Mo.  239 ;  Cross  v.  Williams,  72  Mo. 
677 ;  Russell  v.  Berkstresser,  77  Mo.  417.  Nor  can  it  avail  that 
defendant's  evidence  was  positive  to  the  contrary  ;  for  that  circum- 
fitance,  at  the  most,  only  called  for  a  rule,  not  applicable  here,  to 
tlie  effect  that  it  should  be  given  more  weight.  Sullivan  v.  Rail- 
road Co.,  72  Mo.  195  ;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  583.  Besides, 
defendant's  evidence  was  very  little  less  positive  than  plaintiff's,  as 
will  be  seen  on  examination. 

The  court  erred  in  refusing  defendant's  second  instruction.  It 
has  long  been  settled  in  this  Stare  that  under  the  double  damage  sec- 
tion of  the  statute,  the  plaintiff  must  allege  and  prove  that  his  stock 
got  upon  the  railroad  track  at  a  point  where  the  company  was  bound 
to  fence;  and,  failing  in  this,  there  could  be  no  recovei-y.  Cecil  v. 
Railroad  Co.,  47  Mo.  246 ;  Clardy  v.  Railroad  Co.,  73  Mo.  576 ;  s. 
c,  7  Am.  &  Eng.  R.  R.  Cas.  555.  Plaintiff's  evidence  tended  to 
establish  these  lacts,  and  was  sufficient  to  justify  the  instruction 
given  for  him,  and  the  submission  of  his  case  to  the  jury.  But  the 
rule  is  eqnally  established,  as  concisely  stated  by  Hough,  J.,  in 
Clardy  v.  Railroad  Co.,  73  Mo.  578 ;  s.  c",  7  Am.  &'Eng.  R.  R.  Cas. 
655;  and  Sherwood,  C.J.,  in  Case  v.  Railroad  Co.,  76  Mo.  670;  s. 
<;.,  13  Am.  &  Eng.  JR.  R.  Cas.  564,  that:  "  After  fences  have  once 
been  erected  as  required  by  law,  the  company  is  only  liable  for  a 
negligent  failure  to  maintain  such  fences,  and  it  is,  therefore,  en- 
titled to  a  reasonable  time  in  w  hich  to  make  repairs,  after  having 
knowledge  of  a  defect  therein,  or  after  the  period  has  elapsed,  in 
which,  by  the  exercise  of  reasonable  diligence,  it  could  have  had 
knowledge  of  such  defect.  Shearman  &  Redfield  on  Neg.,  §  459, 
and  cases  there  cited."  Clardy  v.  Railroad  Co.,  73  Mo.  576 ;  s.  c, 
7  Am.  &  Eng.  R.  R.  Cas.  555 ;  Cnse  v.  Railroad  Co.,  75  Mo.  668 ; 
fi.  c,  13  Am.  &  Eng.  R.  R.  Cas.  564. 

Now,  the  defendant's  uncontradicted  evidence  plainly  tended  to 
fihow  that  at  the  point  where  plaintiff's  stock  went  upon  the  track, 
it  had  erected  ana  diligently  maintained  lawful  fences,  down  to  the 
very  day  of  the  accident ;  that  neighbors  passing  on  horseback 
threw  the  fencing  down,  for  their  own  convenience,  as  they  were 
in  the  constant  habit  of  doing,  and  that  in  consequence  thereof, 
plaintiff's  stock  got  upon  the  track  and  were  killed.  It  was  the 
purpose  of  defendant's  second  instruction  to  submit  these  facts  to 
the  jury,  and  under  the  evidence  and  the  cases  above  cited,  it 
should  have  been  given.  If  the  court  was  not  satisfied  with  its 
form,  it  should  liave  put  it  in  proper  form,  and  submitted  the  de- 
fence to  the  jury. 
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The  judgment  shonld  be  reversed  .and  the  caose  remanded.    AH 
concur. 

A  motion  for  rehearing  was  overmled. 

Duty  of  Railroad  Company  to   Repair   Fenoes. — ^Upoa   tins  point 

Hauaibal  A  St.  Jo  R.  Go.  v.  Rutledge,  and  note, 


Havkibal  and  St.  Joseph  R.  B.  Oow 

V. 
MOBBIB. 

(79  Mimouri  Beparti,  867.) 

In  an  action  for  double  damages  for  killing  plaintiff's  bog,  the  petition  al- 
leged that  the  hog  was  killed  at  a  point  on  defendant's  railroad  track  where 
the  same  was  not  inclosed  by  a  lawful  fence  sufficient  to  prevent  the  hog  from 
getting  on  the  track,  and  that  plain tiff^s  damage  w^s  caused  by  the  fulure 
of  defendant  to  erect  and  maintain  lawful  fences  sufficient  to  prevent  the 
hog  from  straying  on  the  track.  Ssldj  that  this  sufficiently  showed  that  the 
animal  came  upon  the  track  by  reason  of  the  company's  failure  to  fence,  and 
the  petition  was  good  after  verdict. 

It  is  the  rule  that  a  railroad  company  is  entitled  to  a  reasonable  time  after 
it  discovers  its  fences  to  be  out  of  repair,  or  after  it  could  in  the  ozercise  of 
reasonable  diligence  have  made  the  discovery,  in  which  to  make  the  neces- 
sary repairs,  and  until  that  time  has  elapsed  is  not  liable  under  the  43d  sec- 
tion of  the  Railroad  Law  for  animals  killed  on  the  track;  but  this  rule  can 
have  no  application  in  a  case  where  it  is  shown  that  there  was  no  fence  at  all. 

This  court  will  not  reverse  a  judgment  for  error  in  instructions  given  be- 
low, if  it  is  manifest  that  the  appellant  has  not  been  injured. 

Under  the  48d  section  of  the  Railroad  Law,  the  companies  are  required  to 
fence  everywhere  along  their  lines  outside  of  towns  and  cities,  except  at  pub- 
lic crossings  and  depot  grounds;  and  the  fact  that  a  public  highway  runs 
alongside  a  railroad  and  adjoining  it  does  not  exempt  the  company  from 
this  duty. 

Appeal  from  Bnchanan  Circuit  Court. 
Geo.  W.  Easley  for  appellant 
Thos.  Ryan  for  respondent. 

Hough,  C.J. — This  is  a  suit  under  the  48d  section  of  the  Rail- 
road Law  (R.  S.,  §  809),  for  damages  for  stock  killed  and  injured 
bv  reason  of  the  failure  of  defendant  to  erect  and  maintain  fences 
as  required  by  law.  The  petition  contains  three  counts  which  are 
substantially  the  same,  except  as  to  dates  and  the  description  of 
the  stock  killed  and  injured. 

Tlie  firat  count  is  as  follows :  Plaintiff  states  that  defendant  is 
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indebted  to  him  in  the  sum  of  $15  for  the  killing  of  one  hog,  the 
property  of  plaintiff,  by  defendant's  engines  and  cars,  which  were 
used  and  operated  by  the  agents  and  servants  of  defendant;  that 
plaintiff's  said  hog  was  killed  as  aforesaid  on  the  1st  day  of  April, 
1879,  at  a  point  of  defendant's  railroad  track,  and  at  a  point  where 
the  same  was  not  inclosed  by  lawful  fence  sufficient  to  prevent 
plaintiff's  said  hog  from  getting  upon  defendant's  said  track,  and 
where  said  railroad  track  runs  through,  along,  and  adjoining  the 
inclosed  pasture  field  of  plaintiff;  that  the  point  where  said  hog 
got  upon  defendant's  railroad,  and  where  said  hog  was  killed,  is  in 
Washington  Township,  Buchanan  County,  Missouri ;  that  said  hog 
was  not  Killed  at  any  public  or  private  road  crossing  on  defend- 
ant's said  railroad  track;  that  plaintiff  has  been  damaged  as  afore- 
said by  reason  of  the  failure  of  defendant  to  erect  and  maintain 
lawful  fences  sufficient  to  prevent  plaintiff's  said  hog  from  straying 
on  defendant's  railroad  track  as  aforesaid ;  and  that  by  virtue 
of  section  43,  article  2,  chapter  37,  Wagner's  Statutes  of  Missouri, 
and  of  the  amendment  thereto,  plaintiff  is  entitled  to  recover  of 
defendant  double  the  value  of  said  hog ;  wherefore  plaintiff  asks 
judgment  for  $30  and  costs. 

The  sufficiency  of  this  petition  was  assailed  at  the  trial  and  is 
denied  here.  Under  the  decision  of  this  court  in  Edwards  v. 
Sailroad  Co.,  74  Mo.  117,  this  petition  is  good  after  verdict. 

The  defendant  also  contends  that  the  judgment  is  without  evi- 
dence to  support  it,  inasmuch  as  no  testimony  was  offered  from 
which  it  could  be  determined  whether  the  defendant  was  guilty  of 
negligence  in  failing  to  repair  its  fence,  the  plaintiff  having  failed 
to  show  how  long  the  fence  had  been  down.  In  Clardy  v.  Rail- 
road Co.,  73  Mo.  576,  this  court  said  that  "after  fences  have  once 
been  erected  as  required  by  law,  the  company  is  only  liable  for  a 
negligent  failure  to  maintain  such  fences;  and  it  is,  therefore,  en- 
titled to  a  reasonable  time  in  whidi  to  make  repairs  after  having 
knowledge  of  a  defect  therein,  or  after  that  period  has  elapsed  in 
which,  by  the  exercise  of  reasonable  diligence,  it  could  have  had 
knowledge  of  such  defect."  The  ohjection  to  the  sufficiency  of 
the  evidence  cannot  be  sustained  in  this  case,  as  it  does  not  appear 
from  the  record  before  us  that  the  defendant  ever  constructed  a 
lawful  fence  whei'e  the  stock  injured  and  killed  entered  upon  its 
right  of  way.  Indeed  it  is  fairly  inferable  from  the  testimony 
that  the  defendant  did  not  perform  its  statutory  duty  in  that  re- 
gard.    Chubbuck  v.  Eailroad  Co.,  77  Mo.  591. 

It  is  further  contended  that  the  court  erred  in  not  confining  the 
jury  to  a  finding  of  the  value  of  the  animals  injured  and  killed. 
The  instrdction  given  by  the  court  directed  the  jury  to  assess  the 
damages  *^  at  such  sum  as  they  might  believe  from  the  evidence 
that  plaintiff  had  suffered  by  the  killing  or  injuring  of  his  hogs, 
not  to  exceed  the  amount  claimed  in   his  petition,"  which  was 
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double  the  value  of  the  liogs.  There  is  no  conflict  in  the  evidence 
as  to  the  value  of  the  hogs  injured  and  killed,  and  the  verdict  of 
the  jury  on  each  count  was  for  the  precise  sum  which  the  witnesses 
stated  they  were  worth,  and  the  sum  was  doubled  by  the  conrt. 
Conceding  the  instruction  of  the  conrt  to  be  erroneous,  it  is  mani- 
fest that  the  defendant  has  not  been  injured  thereby. 

The  third  count  of  the  petition  is  for  injuries  to  a  mare  which 
the  testimony  shows  came  upon  the  defendant's  right  of  way  from 
a  public  road  which  runs  parallel  with  the  defendant's  ti-ack  :m(i 
adjoins  its  right  of  way;  and  the  defendant  contends,  on  iii 
autliority  of  Walton  v.  Bailroad  Co.,  67  Mo.  58,  that  in  such  case  i 
is  not  liable  for  double  damages  for  its  failure  to  erect  and  maiti- 
tain  a  lawful  fence  between  its  right  of  way  and  the  highway,  and 
that  plaintifiTs  action  should  have  been  brought  under  the  5tb  sec- 
tion of  the  Damage  Act  for  single  damages.  The  case  of  Walton 
u  Railroad  Co.  was  decided  under  the  statute  i^equiring  fences  to 
be  constructed  when  the  right  of  way  of  the  railroad  adjoins  in 
closed  or  cultivated  fields  and  uninclosed  prairie  lands.  In  that 
case  it  appeared  that  there  was  a  strip  of  inclosed  timber  land 
lying  on  either  side  of  the  railroad  and  separating  the  right  of  way 
from  the  inclosed  fields  beyond,  and  it  was  held  that  the  defend- 
ant was  not  liable  for  doable  damages,  bnt  only  for  single  dama<2:es 
under  the  5th  section  of  the  Damage  Act.  That  decision  is  nn- 
doubtedly  correct,  but  the  point  in  judgment  there  is  mapplicablc 
here.  In  that  case,  it  is  trne,  the  reasoning  of  this  court  in  Robin- 
son V.  Railroad  Co.,  57  Mo.  494,  was  criticised,  but  the  Judgment  was 
approved  as  it  was  a  suit  for  single  damages  under  the  5th  section 
of  the  Damage  Act.  The  statute  under  which  these  cases  were 
decided  has  been  amended  however,  and  whatever  difference  of 
opinion  may  exist  as  to  the  duty  of  tiie  railroad  to  fence  under  the 
old  law,  we  are  all  of  opinion  that  fences  are  now  required  to  be 
erected  everywhere  outside  of  towns  and  cities,  except  at  public 
crossings  and  depot  grounds. 

The  lud^ment  of  the  circuit  court  will  be  affirmed. 

All  tlie  judges  concur. 

Duty  of  Railroad  Company  to  Repair  Fences. — For  a  fall  collection  of 
the  authorities  on  this  point,  see  Hannibal  &  St.  Jo  B.  Co.  «.  Rutledige,  ard 
note,  if^ra. 
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Haknibal  and  St.  Joseph  R.  R  Co. 

V. 
RuTLEDaE. 

r 

(78  Mi9wuri  Beparts,  286.) 

A  county  road  ran  parallel  with  and  immediately  adjoining  the  right  of 
way  of  a  railroad  company,  where  the  latter  passed  through  uninclosed  prairie 
lands.  Eeld^  that  this  did  not  exempt  the  company  from  the  duty  to  fence 
imposed  by  the  43d  section  of  the  Railroad  Law  of  Missouri. 

Under  this  section,  a  railroad  company  is  not  chargeable  as  an  absolute 
insurer  of  its  fences,  but  with  the  exercise  of  ordinary  care,  only,  in  keeping 
tbem  in  repair.  Ordinary  care,  however,  is  a  relative  term,  to  be  measured 
by  the  nature  of  the  case,  the  hazard,  and  the  situation.  In  keeping  up  its 
fences,  the  care  required  by  a  railroad  company  is  not  limited  to  such  as 
would  be  used  and  exercised  by  an  ordinarily  careful  farmer. 

Appeal  from  Shelby  Circuit  Court. 

Greo.  W.  Easley  for  appellant. 

R.  P.  Giles  and  King  lor  respondent. 

Philips,  C. — This  is  an  action  for  damages  for  killing  cattle  by 
the  defendant  railroad,  based  on  what  is  known  as  the  43d  section. 
Wag.  Stat.,  art.  2,  ch.  37.  There  were  three  counts  in  the  peti- 
tion. It  is  not  necessary  to  set  them  out  as  they  are  good  in  form. 
The  answer  is  a  general  denial.  ^ 

On  the  trial,  plaintiffs  introduced  testimony  tending  to  prove 
that  during  the  years  1878, 1879,  and  1880,  plaintiffs  were  partners 
and  were  still  such,  and  were  the  ownereof  the  stock  described  in 
their  petition  ;  that  all  of  the  stock  sned  for  by  plaintiffs  in  this 
cause  were  killed  and  cripped  by  defendant  at  the  times  set  out  in 
plaintiffs'  petition,  and  were  of  the  value  therein  claimed  ;  that  all 
of  said  stock  were  killed  and  crippled  between  the  corporation  line 
at  Clarence  station  and  three  miles  east  of  there,  Messick  crossing, 
being  three  miles  east  of  Clarence  station,  except  one  head  of  said 
stock  valued  at  $20,  which  was  struck  and  killed  on  said  Messick 
public  road  crossing;  that  the  south  line  of  defendant's  fence  be- 
tween said  Messick  crossing  and  Clarence  station  was  at  the  time 
stated  in  plaintiffs'  petition  out  of  repair,  and  that  there  were  at 
each  of  said  times  when  said  stock  was  injured,  sevei*al  places  that 
stock  could  have  and  had  gone  through  and  got  upon  defendant's 
track,  although  some  ordinary  repairs  had  been  made  on  said  fence 
by  defendant,  a  little  before  the  stock  was  killed  on  the  25th  day 
July,  1879;  that  defendant's  right  of  way  was  inclosed  from 
Clarence  to  Messick's  crossing,  and  plaintiffs'  stock  and  the  stock 
of  others  grazed  on  the  uninclosed  prairie  lauds  south  of  die  de- 
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fendant's  inclosnre;  that  there  is  a  public  highway  rnnning  aW 
adjoining  to,  located  on  the  unimproved  prairie  lands  and  paralM 
with  defendant's  right  of  way  on  the  south  side,  and  extending 
from  Messick  public  road  crossing  to  Clarence  station,  except  that 
travellers  have  deviated  from  a  straight  iine  for  their  own  con- 
venience  and  gone  some  fifty  yards  farther  south  than  the  road  is 
located  in  order  to  get  by  bad  places  in  the  road,  bnt  that  said 
public  highway  south  of  the  track  is  a  county  road ;  that  the  land 
south  of  said  public  road  was  uninclosed  prairie  land,  and  that 
there  were  cultivated  fields  on  the  north  side  of  defendant's  track. 

Whereupon  the  defendant  prayed  the  court  to  instruct  the  jury 
as  follows :  '^  Admitting  all  of  the  facts  adduced  by  plaintiffs 
to  be  true,  the  finding  must  be  for  defendant."  Which  instruction 
the  court  refused  to  give.  To  the  action  of  the  court  in  refusing 
to^ive  said  instruction,  defendant  at  the  time  excepted. 

Defendant  then  introduced  testimony  tending  to  prove  that  all 
of  the  stock  sued  for  in  the  first  and  fourth  counts  of  plaintiffs' 
petition  was  killed  and  crippled  while  on  Messick's  public  road 
crossing;  that  its  south  line  of  fence  had  been  repaired  the  even- 
inor  the  stock  was  killed,  sued  for  in  the  third  count  of  plain- 
tiffs' petition,  but  that  said  stock  was  inclined  to  be  breachy  and 
had  to  be  driven  away  that  evening  by  defendant's  employees; 
that  the  fence  where  the  stock  got  through  and  which  is  sued  for 
in  plaintiffs'  third  count  had  been  originally  a  good  and  sufficient 
fence,  five  feet  high,  and  although  itiiad  been  out  of  repair  be- 
fore, yet  at  the  time  said  stock  wtis  killed,  it  was  in  places  in 
ordinarily  good  condition,  and  sufiicient  to  keep  out  stock  if  it  had 
not  been  breachy  and  inclined  to  break  through.  Thomas  Mitchell^ 
a  witness  for  defendant,  then  identified  Messick  public  road  cross- 
ing and  defendant's  ti*ack  as  being  on  the  east  line  of  section  23, 
township  67,  range  12.  Defendant  offered  in  evidence  the  order 
of  the  county  court  of  Shelby  County,  establishing  and  locating 
a  public  highway  from  the  town  of  Clarence,  Shelby  County,  to 
the  east  line  of  section  23,  township  57,  range  12,  which  said 
record  was  admitted  by  plaintiffs  as  being  the  record  and  order  of 
the  county  court  of  Slielhv  County.  To  the  introduction  of  said 
record  in  evidence  plaintiffs  objected,  because  irrelevant  and  im- 
material, which  said  objection  was  by  the  court  overruled.  De- 
fendant then  read  said  record  and  order  of.  said  county  couit  in 
evidence. 

It  is  not  deemed  essential  to  set  out  the  instructions  given  for 
plaintiffs,  as  no  questions  arise  on  them  worthy  of  discussion.  The 
following  instructions  were  requested  bv  defendant  and  refused: 

1.  The  court  declares  the  law  to  be  that  under  the  pleadings  and 
evidence  plaintiffs  cannot  recover,  and  the  finding  should  be  for 
defendant. 

2.  The  court  declares  the  law  to  be  that  defendant  is  not  re- 
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quired  under  section  809,  Revised  Statutes,  to  fence  its  track  at  a 
place  where  there  is  a  public  highway  running  parallel  with  and 
adjoining  its  ri^ht  of  way,  and  if  the  stock  sued  for  came  upon 
defendant's  track  by  reason  of  a  failure  to  fence  at  such  place, 
they  shonld  find  for  defendant. 

3.  If  the  jury  believe  from  the  evidence  that  the  stock  sued  for 
was  struck  on  aefendant's  track  between  the  Messick  public  road 
crossing  and  Clarence  station,  and  that  in  the  year  1870  there  was 
a  public  highway  located  on  a  line  with  the  south  boundary  of 
defendant's  right  of  way  and  adjoining  and  running  parallel  with 
said  right  of  way  between  said  Messick  crossing  and.  Clarence, 
then  defendant  was  not  bound  to  fence  on  the  south  side  of  its 
track  between  ^id  points,  and  plaintiffs  cannot  recover  for  failure 
to  fence  at  said  place,  in  this  case,  and  they  should  find  for 
defendant. 

4.  If  the  jury  believe  from  the  evidence  that  the  fence,  where 
plaintiff's  stocK  sued  for  in  the  third  count  of  the  petition  went 
through  and  upon  defendant's  track,  was  originally  a  ^ood  and 
sufficient  fence  four  and  one-half  feet  high,  and  that  it  had  been 
repaired  the  ni^ht  before  the  stock  sued  for  in  the  third  count  of 
plaintiffs'  petition  were  killed,  and  that  defendant  exercised 
ordinary  care  in  keeping  said  fence  in  repair,  then  defendant  is 
not  liable  for  the  stock  sued  for  in  said  third  count ;  and  by  ordi- 
nary care>  as  used  in  this  instruction,  is  meant  such  care  as  would 
be  used  and  exercised  by  an  ordinarily  careful  farmer  in  keeping 
up  his  fences. 

The  court  upon  its  own  motion  instntcted  the  jury  as  follows : 
Unless  the  jury  find  that  the  defendant's  fence  west  of  Messick's 
crossing  and  along  the  south  line  of  its  right  of  way  was  so  far 
defective  as  to  permit  cattle  to  enter  upon  its  railroad ;  and  unless 
they  further  find  that  the  cattle  described  in  the  petition,  or  some 
one  or  more  of  them,  did  by  reason  of  such  defects  in  said  fence, 
enter  upon  defendant's  railroad,  they  should  find  a  verdict  for  de- 
fendant upon  all  the  counts  in  the  petition. 

The  jury  found  the  issues  for  the  plaintiffs,  except  as  to  one  of 
the  cows  killed  on  the  road  crossing.  The  defendant  brings  the 
case  here  on  appeal. 

I.  It  is  insisted  that  the  court  erred  in  refusing  the  second  and 
third  instructions  asked  by  the  defendant.  The  evidence  sliowed 
that  on  the  south  side  of  defendant's  road-wav  was  "un inclosed 
prairie  lands."  Unquestionably  then,  by  the  43d  section  of  the 
statute  in  question,  it  was  the  duty  of  defendant  to  erect  and 
maintain  a  good  and  substantial  fence  on  that  side  of  its  road.  But 
defendant  claims  that  inasmnch  as  a  county  road  had  been  laid  out 
and  used,  running  parallel  with  the  railroad  track,  and  next  to  the 
right  of  way,  its  road  did  not  pass  "along  or  adjoining  uninclosed 
prairie  lands."     This  construction  of  the  statute  is  too  extreme. 
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It  is  conti-ary  to  both  its  letter  and  spirit.  Tlie  statute  innst  be 
construed  in  reference  to  the  object  soaght  to  be  attained  by  the 
legislature,  and  language  employed  must  be  ^'understood  in  its 

?lain,  ordinary,  popular  sense."  Burnam  v^  Banks,  45  Mo.  360. 
*he  recognized  ooject  of  this  and  similar  statutes  is  to  aSord,  not 
only  protection  to  private  property,  but  to  the  lives  and  limbs  of 
passengers  travelling  on  the  railroad. 

As  such  "uninclosed  prairie  land"  was  likely  to  invite  cattle 
running  at  large,  and  their  known  propensity,  amounting  to  a  per- 
versity, to  pass  on  to  the  railroad  track,  when  grazing  near  it,  it  is 
unreasonable  to  say  that  because  there  is  an  artificial  highway  next 
to  the  railroad,  the  duty  to  fence  ceases.  The  county  road  is  on  the 
prairie  land.  It  does  not  cease  to  be  "unuiclosed  prairie  land" 
because  a  county  road  runs  over  it.  Suppose  it  had  been  a  natural 
water-way,  a  common  creek  forty  or  sixty  feet  wide,  instead  of  an 
artificial  road- way,  would  the  obligation  to  fence  between  it  and 
the  railroad-way  be  removed  ?  This  question  was  expressly  de- 
cided in  Robinson  v.  C.  &  A.  R.  R.  Co.,  57  Mo.  494.  It  is  true 
the  reasoning  of  Wagner,  J.,  is  criticised  in  Walton  v.  St.  Louis, 
T.  M.  &  S.  Ry.  Co.,  67  M(3.  56,  but  I  do  not  understand  that  its 
authority  is  overturned.  Both  of  these  cases,  in  my  opinion,  are 
correct,  and  may  well  stand  together.  They  aflford  an  illustration 
of  a  truth  which  good  practitioners  too  often  overlook,  that  a  prin- 
ciple of  law  remains  the  same,  but  the  particular  facts  of  each  case 
may  limit  the  application.  Redfield  R  y,  (5  Ed.)  516,  517 ;  Tred- 
way  V.  S.  C.  &  St.  P.  5.  R.  Co.,  43  Iowa,  527. 

ll.  The  only  remaining  question  raised  is  the  refusal  of  the 
court  to  grant  the  fourth  instruction  asked  by  defendant.  The 
statute  makes  it  the  duty  of  railroads  to  erect  and  maintain  good 
fences.  It  does  not  perfortn  its  duty  to  the  public  by  merely 
erecting  a  fence.  It  must  keep  it  up  and  in  repair.  It  does  not, 
however,  become  the  absolute  insurer  of  the  fence.  The  fence  is 
liable  to  many  casualties,  against  which  no  reasonable  care  and  . 
vigilance  could  guard.  A  wind  storm,  a  water  freshet,  a  fire, 
breachy  stock  or  trespassers  might  destroy  it.  In  such  case  it 
would  be  utterly  unreasonable  to  hold  the  corporation  liable  for 
stock  killed  which  entered  through  a  defect  thus  occasioned.  The 
law  allows  reasonable  time  to  discover  the  defect  and  repair  it.  In 
other  words,  it  holds  the  company  to  the  exercise  of  due  care  and 
no  more.  Clardy  v,  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  73  Mo.  576; 
s.  c,  7  Am.  &  Eng.  R.  R.  Cas.  535 ;  Case  v.  St.  Louis  &  St.  F.  R  R. 
Co.,  75  Mo.  668;  s.  c,  13  Am.  &  Eng.  R.  R.  Cas.  664. 

The  law  deals,  as  it  should,  with  a  railroad  in  this  respect  as 

.with  an  individual.     It  exacts  of  it  the  exercise  of  ordinary  care. 

But  there  is  often  a  misapprehension  of  the  term  "  oi-dinary  care." 

It  is  a  relative  term.  It  must  necessarily  be  measured  by  the  nature 

of  the  case,  the  hazard,  the  situation.  It  ^'  means  simply  the  cantion 
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and  vigilance  which  reasonable  and  prudent  men  exercise  under 
like  circumstances."  Shearman  &  Redfield  Neg.,  §§  20,  23  ;  Cayzer 
V.  Taylor,  10  Gray,  280 ;  Thompson  Neg.,  2  vol.  982,  983.  Mani- 
festly  then  the  fourUi  instruction  in  question  ought  not  to  haye 
been  given,  for  it  proceeds  to  tell  the  jury  that  "  by  ordinary  care, 
as  used  in  this  instruction,  is  meant  such  care  as  would  be  used  and 
exercised  by  an  ordinarily  careful  farmer  in  keeping  up  his  fences." 
The  duties  and  situation  of  a  farmer  in  respect  of  keeping  up  his 
fences  are  unlike  those  of  a  railroad  company.  The  farmer  keeps 
up  his  fences  as  a  means  of  protecting  his  own  premises.  He  owes 
no  public  duty  in  the  matter.  He  alone  can  suffer  by  not  having 
a  fence.     He  may  suffer  his  premises  to  go  unfenced.     Stock  in 

?;oing  on  to  his  premises  incur  no  peril.  He  has  running  to  and 
ro  over  his  farm  at  a  speed  of  twenty  miles  an  hour,  no  massive 
machinery  freighted  with  human  life,  and  destructive  to  any  beast 
in  its  pathway.  What  would  be  ordinary  care  in  the  farmer  might 
be  ^ross  negligence  in  the  railroad.  The  teamster  who  drives  ni& 
plodding  team  over  the  highway  must  exercise  "  ordinary  care"  to 
avoid  collisions  and  injury  to  others  on  the  road.  So  must  the 
engineer  in  running  his  train  exercise  "ordinary  care."  But  could 
it  be  said  that  the  engineer  rushing  with  his  terrible  engine  on  two 
narrow  rails,  with  five  hundred  human  lives  suspended  on  his 
hands  and  eyes,  should  keep  no  keener  or  more  ceaseless  vigil  than 
the  ordinary  teamster?  Tne  situation  is  different,  the  peril  and 
the  duty  greater.  The  instruction  in  the  form  it  was  asked  was 
properly  refused. 

It  may  be  as  well  to  observe,  too,  that  where  the  first  two  injuries 
occurred  there  was  no  pretence  that  the  fence  was  in  repair.  In 
respect  of  the  occasion  of  the  last  injury,  the  bill  of  exceptions 
fihows,  on  defendant's  pai-t,  that  "  the  lence  had  been  out  of  repair 
before,  yet  at  the  time  said  stock  was  killed,  it  was  in  places  in 
ordinarily  good  condition  and  sufiicient  to  keep  out  stock,  if  it  had 
not  been  breachy  and  inclined  to  break  through."  This  was  in 
effect  an  admission  that  along  the  point  in  question  there  were 
places  not  in  ordinarily  good  condition ;  and  at  its  best  it  was  only 
^Mn  ordinarily  good  condition."  It  is  not  stated  to  be  "a  good  sub- 
stantial fence,"  as  required  by  the  statute.  The  breachy  inclina- 
tion of  the  stock  has  nothing  to  do  with  this  question.  If  the  rail- 
road company  complies  with  the  statute,  it  may,  in  the  absence  of 
other  negligence,  run  over  and  kill  any  stocK  trespassing  on  its 
right  of  way.  If  it  fails  to  have  the  statutory  fence,  it  may  not 
kill,  even  a  breachy  animal.  There  was,  therefore,  scarcely  evidence 
sufficient  to  justify  the  fourth  instruction.  The  case  seems  to  have 
been  fairly  tried,  and,  therefore,  the  judgment  of  the  circuit  court 
is  affirmed.    All  concur. 

Feb  Curiam. — For  the  reasons  given  in  the  foregoing  opinion 
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the  judement  of  the  circuit  court  is  affirmed.  Houoh,  C,  3.,  con- 
curs in  the  result.  The  case  of  Robinson  v.  R.  B.  Co.,  57  Mo.  4H 
was  a  Bait  for  single  damages. 

Highways  Running  Paratlsl  with  Railroad  Track.— When  a  railroad  tr*ek 
rung  alongside  of  and  parallel  with  a  highway,  the  company  is  bound  to 
BaintaiQ  a  fence.  Indiaa^olis,  etc.,  B.  Co.  v.  Quard,  ii  Ind.  SS8;  Indi- 
anapolis, etc.,  R.  Co.  «.  HcCinoey,  34  Ind,  2B3;  JeSeisonyille,  etc.,  R.  Co. 
•.  Sweeney,  83  Ind.  480;  Andrfi  p.  Cbicsgo,  etc.,  R.  Co.,  30  Iowa,  lOTj 
Hannibal  <&  Bt.  Jo  R.  Co.  t.  Roszelle,  79  Ho.  84Q;  b.  c,  mpra;  Louisrille, 
N.  A.  &  C.  R.  On.  e.  Shsnklin,  S4  Ind.  2ST;  s.  c,  tupra. 

Duty  of  Company  to  Repair  Fancasa^A  railroad  company  is  bound  to 
XUe  reasonable  care  to  keep  its  fences  in  repair.  Robinson  e.  Grand  Trunk 
R.  Co.,  S3  Hich.  S23;  Lemmon  e.  Chicsgo  &  N.  W.  R.  Co.,  82  Iowa,  ISI; 
Curry  e.  Cbicsgo  £  N.  W.  R.  Co.,  43  Wiec.  661 ;  Henderson  c  Chicago,  etc, 
R  Co.,  48  Iowa,  680;  Bstos  «.  Atlantic  &  E.  R  Co.,  63  Me.  309;  Clardj  t. 
St.  Louis,  etc.,  R  Co.,  7  Am.  &  Eng  R.  R  Cas.  GdS;  Varco  c.  C,  H.  &  Sc 
P.  R  Co.,  11  Am.  &  Eng.  R  R  Cas.  419;  Bennett  e.  Wabash,  etc.,  R  Co., 
18Am.&Eng.RR  Cas.  649;  Evans  e.  St.  Paul,  etc,  R.  Co.,  13  Am.  A 
Eng.  R.  R  Cas.  653. 

Notice  of  Dafact. — When  an  accident  occuta  to  a  fencearailroad  compsny 
is  entitled  to  s  reasonable  time  to  discover  the  defect  before  it  can  be  held 
liable  for  an  injury  occurring  in  consequence.  Spinner  c.  New  York  C.  &  H, 
H.  R  Co.,  87  N.  Y.  158;  Great  Western  R.  Co.  e.  Helm,  27111.  188;  Chics^ 
A;  N.  W.  R  Co.  c.  Barrie,  50  III.  226;  Chicago  &  A.  R.  Co.  o.  Saundeni,  85 
Di.  288;  Indianapolis  &  Bt.L.  R  Co.  r.  Hall,  88  111.  368;  Norris  e.  Androa- 
COgginR.Co.,  89  Me.  374;  Murray  o.  New  York,  etc.,  R.Co.,  4Eeye8(N.Y.), 
374;  Brown  t.  Milwaukee,  etc.,  R  Co.,  21  Wise.  89;  Missouri  PHcific  R  Co. 
«.  Walthers,  78  Ho.  617;  s.  c,  tupra;  Missouri  Pacific  R.  Co.  f.  Fitterling, 
79Mo.  604;  s.c,  infra. 

Impllad  Notloa  from  Laps*  of  TIma. — It  can  only  be  held  liable  where  it 
has  Lad  notice  of  the  defect  or  where  such  time  has  elapwd  that  notice  may 
be  presumed,  notwitliatanding  which  it  fails  to  repair.  Ajleswortb  t. 
Chicago,  R,  I.  &  P.  R,  Co.,  80  Iowa,  459;  Perry  o.  Dubuque  8.  W.  R  Co.,  8S 
Iowa,  102;  Hilliard  e.  Chicago  &  N.  W.  R  Co.,  37  Iowa,  44S:  Damr. 
Chicago,  R.  I.  &  P.  R,  Co.,  40  Iowa,  293;  McCormick  b.  Chicago,  RI.&  P. 
R.  Co.,  41  lows,  193;  Hammond  v.  Chicago  &  N.  W.  RCo.,  43  Iowa,  168; 
Toledo,  W.  &  W.  R.  Co.  f.  Cohen,  44  Ind.  411 ;  Pittsburgh,  C.  A  Si.  L.  R  Co. 
11.  Ely,  55  Ind.  567;  Chicago  &  A.  R  Co.  v.  Umphenour,  69  HI.  198: 
riinois  Central  R,  Co.  o.  Swearingen,  47  111.206;  Toledo.  W.  4 W.  RCo.  «. 
Nelson,  77  HI.  160;  Chic^to,  etc.,  R.  Co.  o.  Borne.  55  111.  227;  Varco*.  C, 
M.  A8t.  P.  R  Co.,  11  Am.  4  Eng.  R.  RCaa.  419;  Fritz  «.  Kansas  City,  etc, 
B.  Co.,  18  Am.  &  Eng.  R.  R.  Cas.  SS8 ;  Pittsburgh,  C.  <k  SL  L.  R  Co.  a. 
Smith,  18  Am.  &  Eng.  R.  R.  Cas.  079. 
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should  return.  It  then  ran  on  the  track  anin  and  was  killed.  EM,  that  oom- 
pany  was  not  liable  unless  engineer  could  hare  stopped  train  and  avoided  injuiy 
after  animal  ran  on  track  second  time.  Wilson  v.  JHorfolk  &  Southern  R.  Co., 
xiz.  458. 

When  engineer  sees  cattle  ahead  on  track,  he  must  act  with  due  regard  to 
safety  of  passengers  and  property  of  company;  but  company  is  not  exempt  from 
liability  except  in  case  of  gross  negligence.  Simkins  v,  Columbia  &  G.  R.  Cb., 
xix.  467. 

Engineer  is  bound  to  keep  lookout  ahead  for  animals  on  track  and  to  avoid 
injury  to  them  if  he  can  do  so.  having  due  regard  to  safety  of  passengers  and 
property  of  company.     Simkins  v.  Columbia  £  Q.  R.  Co.,  xix.  467. 

Engineer  is  bound  to  exercise  proper  watchfulness  to  discover  animals  on  track, 
and  is  bound  to  exercise  reasonable  efforts  to  avoid  harming  them  when  dis- 
covered.    Little  Rock  &  Ft.  S.  R.  Co.  v.  Holland,  xix.  479. 

When  horse  killed  leaped  on  track  so  close  to  engine  that  it  could  not  have 
been  stopped  in  time  to  avoid  injury,  railroad  company  is  not  liable,  provided 
engineer  kept  such  a  proper  lookout  as  his  own  duties  permitted.  East  Tenn., 
Ya.  &  Oa.  R  Co.  v.  Bayliss,  xix.  480. 

In  RQtion  for  killing  cattle,  question  whether  engineer  is  negligent  in  running 
train  at  speed  of  88  or  40  miles  an  hour  is  for  jury.  East  Tenn.,  Ya.  &  Ga.  R 
Co.  V,  Bayliss,  xix.  480. 

Animal  came  on  track  60  yards  in  front  of  en^ne.  Engineer  immediately 
put  on  brakes,  reversed  engine,  and  sounded  alarm-whistle,  but  was  unable  to 
prevent  accident.  Held,  that  railroad  company  was  not  liable.  Little  Rock  & 
Ft.  8.  R.  Co.  c.  Turner,  Adm'r,  xix.  491. 

When  killing  of  cattle  could  have  been  prevented  by  exercise  of  reasonable 
care  and  vigilance,  company  is  liable.  Chicago,  R  I.  &  P.  R  Co.  v.  Kendig, 
xix.  498. 

When  animal  could  have  been  seen  ahead  on  track  in  time  to  avoid  injury  to 
it,  but  no  precautions  were  taken  and  it  was  run  over  and  killed,  the  railroad 
company  was  held  liable.    Kansas  City,  Ft.  8.  &  G.  R  Co.  v.  Hines,  xix.  495. 

When  stock  wrongfully  on  the  track  is  nm  over  by  passing  train  and  killed, 
company  is  liable  unless  engineer  kept  reasonable  lookout  ahead  and  used 
reasonable  care  to  avoid  collision  after  discovering  the  stotk.  Memphis  &  L.  R 
R.  Co.  V.  Sanders  et  al.,  xix.  497. 

In  action  for  killing  cattle,  jury  had  no  right  to  find  that  trains  could  have 
been  stopped  within  shorter  space,  considering  its  rate  of  speed,  when  there  was 
no  evidence  to  warrant  the  finding,  but  evidence  was  all  the  other  way.  Union 
Pacific  R  Co.  V.  Shannon,  xix.  6%. 

When  engineer  sees  cattle  ahead  near  track  under  circumstances  indicating 
danger  of  their  getting  on  the  track,  he  is  bound  to  use  all  means  to  frighten 
them  off.    Alabama  Gt.  S.  R  Co.  v.  Powers,  xix.  503. 

When  engineer  perceives  cattle  ahead  on  or  near  the  track,  he  is  bound  not 
only  to  give  alarm-whistle,  but  to  slack  or  stop  the  train  if  necessity  requires. 
Alnbanm  Gt.  8.  R  Co.  v.  Powers,  xix.  502. 

Engineer's  duly  is  not  limited  to  exercising  care  after  he  perceives  cattle  ahead 
on  track.  He  is  bound  to  keep  lookout  so  as  to  see  them  in  time  to  avoid  injury. 
Alabama  at.  8.  R  Co.  v.  Powers,  xix.  502. 

Where  animals  are  killed  at  crossing  in  consequence  of  failure  of  en^neer  to 
give  statutory  signals,  company  is  liable.  Kansas  City,  St.  J.  &  C.  B.  K.  Co. «. 
Turner,  xix.  506. 

In  action  for  killing  cattle,  fact  that  speed  of  train  was  greater  than  customary, 
though  not  in  excess  of  rate  allowed  by  statute  and  rules  of  company,  is  no 
evidence  of  ne|;ligence.    Louisville  &  N.  R  Co.  e.  Marriott,  xix.  509. 

Engineer  seeing  cattle  ahead  on  track  is  not  bound  to  stop  train,  unless  he  can 
do  so  consistently  with  safety  of  passengers.  Louisville  &  K.  R.  Co.  «.  Mar^ 
riott,  xix.  509. 

In  action  for  killing  animal  on  track,  no  rate  of  speed  is  negligence  per  as. 
Hannibal  &  St.  Jo  R  Co.  v,  Toung,  xix.  512. 

Engineer  observing  aninoals  near  track  is  not  bound  to  stop  train  or  take  other 
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In  Missouri,  engineer  approaching  crossing  is  not  boand  to  sound  both  bell 
and  whistle.  Either  is  sufficient.  Kansas  City,  St  J.  ft  G.  B.  Rf  Co.  o. 
Turner,  ziz.  606. 

TrBSPASSDTO  or  STRATINO  CaTTLB  and  CoNTRIBUTORT  NBOLIGBarCB. 

When  killing  of  animals  trespassing  on  track  is  shown  to  have  been  caused  by- 
train,  court  may  properly  refuse  to  charge  that  company  is  not  liable  unless 
guilty  of  gross  negligence  or  wilful  injury.  The  company  is  liable  for  ordinary 
negligence,  which  is  presumed.  In  this  case  there  was  no  evidence  of  contribu- 
tory negligence.    Jones  «.  Columbia  &  G.  R.  Co.,  xix.  459. 

When  horse  is  in  its  owner's  pasture  througii  which  railroad  company  has 
right  of  way,  it  is  not  a  trespasser  on  the  rail  road -track,  even  under  terms  of 
stock  law.     Simkins  v.  Columbia  &  G.  R  Co.,  ziz.  467. 

Fact  that  owner  of  stock  permits  them  to  run  at  large  and  trespass  on  railroad- 
track  does  not  preclude  him  from  recovering  damages  for  killing  of  such  cattle 
by  trains.    Alabama  Gt.  8.  R.  Co.  v.  Powers,  xix.  502. 

In  action  for  killing  stock  at  crossing,  fact  that  plaintiff  allowed  them  to  stnj 
at  large  on  highway  near  railroad  is  no  defence.  Kansas  City,  St.  J.  AC.  A 
R.  Co.  V.  Turner,  xix.  506. 

Party  is  not  guilty  of  contributory  negligence  in  allowing  cattle  to  run  at  laige 
BO  as  to  defeat  recovery  for  killing  caused  by  failure  to  fence.  Atchison,  T.  & 
8.  F.  R.  Co.  V,  Shaft,  xix.  539. 

General  Principleb  as  to  Fenob  Laws. 

Company  is  only  liable  for  injury  to  animals  occasioned  by  defective  fences- 
when  cattle  were  at  time  running  at  large.  Brentner  v,  Chicago,  M.  A  St  P. 
R  Co.,  xix.  448. 

Kansas  fence  law  is  operative  within  boundaries  of  Fort  Leavenworth  Mili- 
tary Reservation.    Chicago,  R.  I.  &  P.  R.  Co.  «.  McGlinn,  xix.  522. 

Fence  laws  apply  to  all  species  of  animals,  including  sheep  and  swine.  Hal- 
▼erson  v,  Minneapolis  A  St.  L.  R  Co.,  xix.  526. 

Fence  laws  are  constitutional.  In  what  manner  and  to  what  extent  fenoea 
must  be  erected  lies  within  legislative  discretion.  Chicago,  M.  &  St.  P.  R  Co. 
«.  Dumser,  xix.  545. 

When  evidence  failed  to  -show  that  cattle  straved  on  track  at  point  where  com- 
pany was  bound  to  fence  and  failed  to  do  so.  there  can  be  no  recovery.  Brem- 
mer  «.  Green  Bay,  8.  P.  &  N  R  Co.,  xix.  575. 

In  action  for  killing  stock,  material  point  to  be  averred  and  proved  is  whether 
road  was  fenced  at  point  where  animals  got  upon  track.  Wabash,  St.  L.  &  P. 
R  Co.  t>.  Tretts,  xix.  601. 

Company  leasing  road  is  bound  to  maintain  cattle-guards  to  prevent  cattle 
straying  upon  improved  land.    Missouri  Pacific  R  Co.  v.  Morrow,  xix.  690. 

Company  is  liable  for  injury  done  to  crops  by  failure  to  fence,  notwithstand- 
ing  fact  that  road  was  at  time  in  hands  of  contractor  who  had  nothing  to  do 
with  fencing.    Pound  v.  Port  Huron  &  S.  W.  R.  Co.,  xix.  640. 

Company  is  liable  for  injury  to  animals  caused  bv  failure  to  fence  within  rea- 
sonable time,  even  before  trams  begin  to  run.  Silver  «.  Kansas  City,  St.  L.  & 
C.  R  Co.,  xix.  642. 

Liability  of  company  to  build  fences  on  both  sides  of  road  cannot  be  defeated 
by  contract  with  another  party  to  erect  such  fences.  Silver  «.  Kansas  City,  St. 
L.  &  C.  R  Co.,  xix.  642. 

In  Canada,  railroad  company  is  not  liable  for  killing  horses  of  mere  squatter 
by  failure  to  fence.  It  is  liable  only  to  the  "proprietor  or  tenant"  of  ad- 
joining land.    Conway  v.  Canada  Pacific  R.  Co.,  xix.  650. 

Obligation  to  construct  fences  is  not  limited  to  protection  and  benefit  of  own- 
ers and  occupiers  of  abutting  land.  Pittsburgh,  C.  &  St.  L.  R  Co.  «.  Allen, 
xix.  657. 

Company  is  not  liable  for  injury  to  cattle  caused  by  failure  to  erect  statutory 
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fence,  unless  tho  animal  was  actually  touched  by  engine  or  train.    Oroy  «.  Louis- 
ville, N.  A.  &  C.  R.  Co..  xix.  608. 

SUFFICIENCT  OF  FbNCB. 

Construction  of  wire  fence  held  to  be  sufficient  compliance  with  fence  laws  of 
Minnesota.     Halverson  v.  Minneapolis  &  St.  L.  R.  Co.,  xix.  626. 

Company  is  only  bound  to  erect  fence  reasonably  sufficient  to  prevent  live- 
stock coming  upon  track.  Shellabarger  v.  Chicago,  R.  I.  &  P.  K.  Co.,  xix. 
527. 

In  Michigan,  company  may  place  gates  and  bars  in  fence  wherever  it  deems  it 
advisable.    Hoytv.  Detroit,  Q.  H.  &  M.  R.  Co.,  xix.  627. 

Wherb  Fence  Must  and  Whebb  it  Need  Not  be  Built. 

Company  is  not  excused  from  erection  of  statutory  fence  unless  paramount 
interest  of  public  intervenes  or  company  owes  paramount  duty  to  public.  No 
private  interest  or  convenience  of  the  company  or  of  individuals  will  excuse 
erection  of  fence.     Atchison,  T.  &  S.  F.  R.  Co.  v.  Shaft,  xix.  529. 

A  railroad  company  is  bound  to  fence  a  portion  of  its  station  grounds  not 
necessarily  used  by  it  as  such.    Atchison,  T.  A  8.  F.  R.  Co.  v.  Shaft,  xix.  529. 

Burden  of  proof  is  on  company  to  show  that  it  is  not  bound  to  fence  at  certain 
point.    Atchison.  T.  &  S.  F.  R.  Co.  v.  Shaft,  xix.  529. 

Wben  company  is  not  bound  to  fence  at  certain  point,  it  is  bound  to  be^n 
fence  as  near  thereto  as  practicable.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Shaft,  xix. 
629. 

Company  is  not  bound  to  fence  its  track  at  crossing  of  public  street  in  city  or 
town.    Long  v.  Central  Iowa  R.  Co.,  xix.  641. 

Courts  will  not  hold  company  exempted  from  fencing  station  in  country  not 
within  limits  of  platted  city,  town,  or  village.  Chicago,  M.  &  St.  P.  R.  Co.  «. 
Dumser,  xix.  645. 

When  public  highway  crossing  track  has  been  abandoned  for  thirty  years,  it 
is  no  duty  of  the  company  to  fence  at  the  point.  Louisville,  N.  A.  &  C.  R  Co. 
V.  Shanklin,  xix.  552. 

Burden  of  proof  is  on  company  to  show  that  it  is  not  bound  to  fence  at  certain 
point.  Louisville,  N.  A.  &  C.  ft.  Co.  v.  Shanklin,  xix.  652;  Lake  Erie  &  W. 
K.  Co.  V.  Eneadle,  xix.  568. 

When  there  is  room  to  erect  fences  between  railroad  and  adjoining  parallel 
highway,  company  is  bound  to  do  so.  Louisville,  N.  A.  &  C.  R.  Co.  «.  Shank- 
lin. xix.  662. 

When  company  has  by  consent  of  county  commissioners  occupied  highway 
by  track  for  tliirty  years  and  public  authorities  have  exercised  no  supervision 
over  it  and  public  have  ceased  to  use  it.  company  is  bound  to  fence.  Louisville, 
N.  A.  &  C.  R  Co.  V.  Shanklin.  xix.  655. 

When  company  can  fence  its  road  without  interfering  with  rights  of  public 
or  management  of  road,  it  is  bound  to  do  so.  Louisville,  N.  A.  3;  C.  R.  Co.  v. 
Shanklin.  xix.  656. 

In  Minnesota,  compsnies  are  bound  to  put  fences  and  cattle-guards  at  wagon- 
crossings  as  well  within  limits  of  cities  and  towns  as  in  the  country.  Greeley  f>, 
St.  Paul,  M.  &  M.  R  Co.,  xix.  659. 

Mere  difficulty  or  inconvenience  to  the  company  does  not  excuse  erection  of 
statutory  fence  at  certain  point.    It  is  only  in  case  of  public  necessity  that  im- 

glied  exception  to  statute  prevails.    Greeley  v.  St.  Paul,  M.  &  M.  R  Co.,  xix. 
59. 

Company  is  not  bound  to  fence  road  at  point  where  switch  leaves  main  road 
leading  to  mill,  grain- elevator,  or  the  like.  EvansvUle  &  T.  H.  R  Co.  «.  Willis 
et  al.,  xix.  666;  Lake  Erie  &  W.  R  Co.  v.  Eneadle,  xix.  668. 

Burden  is  on  plaintiff  to  show  that  road  was  not  fenced  at  point  where  animal 
came  on  track.  Company  is  then  bound  to  show  that  it  was  not  bound  to  fence 
there.    Lake  Erie  ft  W.  K.  Co.  v.  Eneadle,  xix.  668. 
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Company  is  not  excused  from  fencing  because  way  alongside  of  track  b  in 
use  and  necessary  to  reach  stock-lots  and  cattle-chutes.  Banister  «.  Pennsylva- 
nia Co.,  ziz.  570. 

When  highway  runs  parallel  with  railroad,  company  is  bound  to  fence  when 
it  passes  through  inclosed  fields  or  unincloeed  land.  Hannibal  A  St.  Jo  R.  Co. 
«.  Uozzelle,  xix.  591. 

Company  is  bound  to  fence  track  except  at  points  where  a  fence  would  impair 
use  of  private  property  or  rights  of  public.  Wabash,  St.  L.  &  P.  R  Co.  v. 
Tretts,  xix.  601. 

Railroad  company  is  not  bound  to  fence  track  when  by  so  doing  it  would  ex- 
clude private  proprietors  from  passage  to  highway.  Croy  v.  Louisville,  K.  A. 
A  C.  R.  Co.,  xix.  608. 

In  action  for  killing  animals  by  reason  of  want  of  fence,  burden  is  on  com- 
pany to  prove  that  road  could  not  have  been  fenced  at  the  point  Louisville, 
N.  A.  &  C.  R.  Co.  V,  Clark,  xix.  628. 

When  evidence  shows  that  cattle  were  killed  at  point  not  a  public  crossing, 
jury  may  presume  that  company  was  bound  to  fence  there.  Schlengener  o. 
Chicago,  H.  &  St.  P.  R  Co.,  xix.  625. 

One  company  sold  part  of  right  of  way  to  another  company,  who  constructed 
parallel  track.  The  purchasing  company  contracted  with  adjoining  owner  to 
fence.  Said  fence  was  insufficient,  and  cattle  of  stranger  escaped  on  track  of  the 
first  company  and  were  killed.  Held,  that  the  said  company  was  liable.  Pitts- 
burgh, C.  &  St.  L.  R.  Co.  o.  Allen,  xix.  657. 

OSmpany  is  bound  to  fence  when  county  road  runs  parallel  with  and  adjom- 
ing  riglit  of  way  through  uninclosed  praine  land.  Hannibal  A  St.  Jo  R  Cio.  «. 
Rutledge,  xix.  669. 

CATTLB-aUARDe. 

Cattle-guards  must  be  put  in  at  crossings  of  public  highways  and  other  pub- 
lic phices  so  as  to  inclose  track.  Atchison,  T.  &  S.  F.  R  Co.  d.  Shaft,  xix. 
529. 

In  Minnesota,  company  must  make  cattle-guards  at  wagon-crossinjs  in  towns 
and  cities  as  well  as  in  country.  Qreeley  «.  St.  Paul,  M.  &  M.  R.  Co.,  xix. 
559. 

Company  is  bound  to  put  in  and  maintain  cattle-guards  at  intersecting  high- 
ways.   Wabash,  St.  L.  &  P.  R  Co.  v.  Tretts,  xix.  «)1. 

Damages  are  recoverable  for  injuries  to  crops  caused  by  animals  straying  on 
account  of  failure  of  company  to  make  cattle-guards.  St.  Louis  ft  S.  F.  R  Co. 
V.  Ritz.  xix.  611. 

When,  in  consequence  of  failure  of  railroad  company  to  make  cattle-guards, 
plaintiff's  field  was  thrown  open  to  public  and  his  grass  and  corn-stalks  destroyed, 
held,  that  he  was  entitled  to  damages.  Raridon  v.  Central  Iowa  R  Co.,  xix. 
616. 

Company  is  not  liable  for  injury  to  crops  caused  by  failure  to  repair  cattle- 
guard  originally  constructed  by  request  of  land-owner  and  kept  in  repair  for 
Siirty  years  by  company.  Vicksburg  &  M.  R.  Co.  v.  Dixon,  xix.  617. 
•  Complaint  for  injury  to  crops  averred  that  company  had  Tailed  to  erect  fences 
where  road  passed  through  inclosed  or  uninclosed  land.  Beid,  that  ibis  nega- 
tived po.s8ibility  of  animals  having  entered  at  highway  crossing,  and  that  in  such 
•action  it  was  unnecessary  to  negative  such  possibility.  Chicago,  R  I.  &  P.  R 
Co.  «.  Clare,  xix.  621. 

Company  must  see  that  proper  cattle-guards  are  maintained  to  prevent  cattle 
straying  into  fields  and  injuring  crops.  Missouri  Pacific  R  Co.  v.  Morrow,  xix. 
680. 

Repairs  to  Fences. 

When  company  uses  diligent  effort  to  maintain  fences,  but  stransers  throw 
them  down,  company  is  not  liable  for  injuries  to  cattle  occasioned*  in  conse- 
quence.   Missouri  Pacific  R  C.  v,  Walthers,  xix.  662. 
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When  there  is  no  fence,  rale  does  not  apply  gMnf  company  reasonable  time 
after  discovering  defect  in  fence  to  repair  it.  Sannioal  &  8t.  Jo  R  Co. «.  Mor- 
ris, xix.  666. 

Railroad  company  is  not  insurer  of  fences,  but  is  bound  to  use  reasonable 
■diligence  to  keep  them  in  repair.  Hannibal  &  St.  Jo  R  Co.  v,  Rutledge,  ziz. 
669. 

Injitbibs  to  Csofs. 

Damages  are  recoverable  for  injuries  to  crops  caused  by  failure  of  company 
to  erect  cattle-guards.  Damages  may  include  injury  done  and  also  expense  in* 
-curred  in  attempting  to  protect  crops  and  prevent  further  injury.  St.  Louis  A 
S.  P.  R.  Co.  «.  Ritz.  xix.  611. 

When,  in  consequence  of  failure  of  company  to  make  cattleeuards,  public 
^t  into  plaintiff's  field  and  destroyed  his  grass  and  corn-stalks,  neld,  that  the 
company  was  responsible  in  damages.  Raridon  «.  Central  Iowa  R.  Co.,  xix. 
«15. 

Company  is  not  liable  for  injury  to  crops  occasioned  by  failure  to  repair  cattle- 
ffuard  which  it  constructed  origmally  at  request  of  land-owner  ana  has  kept 
tor  thirty  years  in  repair.    Yicksburg  &  M.  R.  Co.  «.  Dixon,  xix.  617. 

Company  must  see  that  proper  cattle-guards  are  maint»uned  to  prevent  cattle 
straying  into  fields  and  injuring  crops,  liissouri  Pacific  R  Co.  e.  Morris,  xix. 
680. 

When  company  enters  on  farm  and  takes  down  existing  fences  and  straying 
•cattle  injure  crops  before  new  fences  are  erected,  company  is  liable.  Pound  «. 
Port  Huron  &  S.  W.  R  Co.,  xix.  640. 

Plbadino. 

Complaint  setting  out  ownerahip  of  steer,  fact  that  it  was  killed  by  negli- 
gence of  company's  servants  and  amount  of  damages,  is  sufficient.  Chicago,  R  I. 
2b  P.  R  Co.  V.  Kendig,  xix.  498. 

In  action  for  killing  animal  on  track,  company  pleaded  that  plaintiff  was  its 
servant  and  bound  to  keep  track  near  a  certain  station  free  from  trespassing 
animals,  but  that  in  violation  of  his  duty  he  turned  out  the  mare  in  question  in 
immediate  Ticinitv  of  station,  whereupon  she  strayed  through  defective  fence 
on  track.  Held,  that  plea  was  bad,  as  it  did  not  aver  that  plaintiff  was  required 
to  keep  cattle  from  trespassing  at  point  where  mare  entered  on  track.  Louis- 
Yille,  N.  A.  &  C.  R.  Co.  «.  Skelton.  xix.  542. 

Plea  is  bad  which  fails  to  aver  that  animal  entered  on  track  at  station  where 
•company  was  not  bound  to  fence.  Averment  that  it  entered  upon  track  near 
station  is  insufficient.    Louisville,  N.  A.  &  C.  R.  Co.  v.  Skelton,  xix.  542. 

In  complaint  for  killing  stock  it  is  sufficient  to  allege  that  place  where  stock 
entered  upon  track  *'  was  not  fenced."  Louisville,  N.  A.  &  C.  R.  Co.  v,  Shank- 
liu,  xix.  552. 

Complaint  alleging  that  defendant's  servants  wrongfully  actine  in  line  of  their 
duty  and  wilhiu  scope  of  employment  and  under  directions  and  InRtructions.qf 
defendant,  killed  the  plaintiff's  mule,  is  good  on  demurrer.  Banister  v.  Penn- 
sylvania Co.,  xix.  570. 

Complaint  averring  that  cow  came  on  track  at  point  where  track  ran  along 
uninclosed  fields  and  where  it  was  not  fenced,  and  not  at  the  crossing  of  public 
highway,  is  sufficient.  Such  complaint  shows  that  accident  was  caused  by 
failure  to  fence,  and  need  not  aver  that  point  was  not  within  limits  of  incorpo- 
rated town  or  city.    Missouri  Pac.  R.  Co.  v.  Perriquez,  xix.  578. 

Complaint  need  not  distinctly  aver  that  point  al  which  stock  entered  on  track 
was  not  within  limits  of  incorporated  city  or  town.  Missouri  Pac.  R  Co.  v. 
Perriquez,  xix.  578. 

In  action  for  killing  cow,  complaint  averred  that  animal  was  killed  at  "  a  cer- 
tain point  of  uninclosed  timber  land,"  and  that  it  came  on  track  at  point  where 
company  was  bound  to  fence  but  had  failed  to  do  so.   BM,  that  the  complaint 
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negnlived  by  implication  that  c&ttle  came  on  track  M  croaatnc  or  at  Mint 

willilD  incorporated  cily  or  town.     Missouri  Psc.  R.  Co,  e.  Wade,  xix.  6». 

Id  nctioD  for  killing  cattle,  complaint  averred  tbat  tbej  came  on  track  and 
were  killed  at  point  on  aame  wiiere  It  passes  tfarougli  uninclosed  land  and  not 
at  crossing.  Bad.  that  tliis  sufflcieotly  negatived  possibility  that  killing  occurred 
at  station  or  witbin  limits  of  incorporated  city  or  town.  Missouri  Psc.  R 
Co.  p.  Wade.  xU-  586. 

Inaction  for  killing  plainliff's  bogs,  the  complaint  must  stale  that  hogs  came 
on  truck  at  point  wbere  defendant  was  bound  by  law  to  fence,  hut  failed  to  do 
BO.  Si.  Loiijs.  I.  Mt.  &  B.  R.  Co.  e.  Aaher,  xix.  &98;  St.  Louia,  1.  Ht.  &  8.  R 
Co.  V.  Nance,  xli.  5H. 

Cinupliiint  merely  Slated  tliat  cattle  came  on  track  at  point  where  conpaii;f 
was  required  by  law  to  fence  and  could  have  fenced.  Held,  tbat  as  It  failed  1o 
HTer  tbai  track  was  not  fenced,  it  was  iosufflcient.  Louisville.  N.  A.  A  C.  R. 
Co.  «-  Quade.  six.  095. 

When  complHint  is  otberwise  sufficient.  It  need  not  atate  that  roadcoulJ  bave 
been  fenced  at  point  where  stock  entered  upon  it.  Louisville,  M.  A..  £  C.  R 
Co.  n.  Hall.  xix.  SB?. 

Complaint  averring  that  road  was  not  fenced  at  point  where  animals  got  upon 
it,  and  at  place  wbere  they  were  killed,  Issufflcleutly  deflaile.  LouiBvUTe.  N,  A. 
&  C.  R  Co.  B.  Harrigan.  xii.  598. 

In  aclion  before  justice  of  peace  for  killing  cattle,  complaint  Is  not  bad  for 
failing  to  aver  that  road  was  not  fenced  where  cattle  entered  upon  tt.  Louisville, 
N.  A.  &  C.  R.  Co,  r.  Argeobrlghl.  xix.  604. 

In  action  liefore  justice  of  peace  for  killing  cattle,  complaint  need  not  directly 
aver  that  piaintifl  was  damaged  or  that  damages  were  due  and  unpaid,  wlien 
value  of  cattle  is  given.  Louisville,  N.  A.  &  C.  R.  Co.  c.  Argenbright.  llx. 
604. 

Complaint  averring  that  animal  strayed  on  track  at  point  wbere  road  was  not 
fenced,  and  that  defendant  "  ran  against  and  over  said  mare  and  killed  ber," 
not  sljowing  that  injury  was  done  by  engines  and  cars,  is  sufficient  after  verdict 
Louisville,  N.  A.  &  C.  R.  Co.  d.  Harrington.  lii,  606. 

Complaint  for  injury  to  crops  averred  tljat  company  had  failed  to  er«cl  (eDoc* 
where  road  passed  through  inclosed  or  uninclosed  land.  Held,  that  this  nega* 
tived  possibilityof  anlraalsbaving  entered  at  highway  crossing,  and  tliat  in  suck 
action  It  was  unnecessary  to  negative  such  poeaibillty.  Chicago,  R  I.  &  P.  R> 
Co.  B.  Clare,  xix.  631. 

In  complaint  against  company  for  killing  animals  while  operating  road  of  an- 
other company,  it  is  UDiiecessary  to  allege  tn  what  name  road  was  being  oper- 
ated.    Cincinnati   H.  &  D.  R.  Co,  n.  Leviaton.  lii.  638. 

Petition  averred  that  hog  was  killed  at  point  wbere  there  was  no  lawful  fenca, 
and  that  damage  was  caused  bv  failure  of  company  to  erect  fence.  Hdd,  that 
this  was  aufficient  to  show  tbat  liog  came  on  track  by  reason  of  failure  to  feocti 
and  was  good  after  verdict.    Hannibal  -&  St.  Jo  R.  Co.  ».  Morris,  xix.  OM. 

PBAOnCB. 

Act  authorizing  appraisement  of  value  of  cattle  killed  by  railroad,  and  mak- 
ing such  appraisement  final  upon  company  unless  amount  thereof  is  paid 
within  certain  time,  futdtn  be  uncnnslitutional  as  taking  from  company  ri^t  of 
trial  hy  jury.     Graves  b.  Northern  Pacific  R  Co.,  xix.  438. 

Notice  and  affidavit  of  killing  of  stock  may  be  served  on  officer  or  agent  of 
company  by  delivery  without  reading  them.  Brentner  o.  Chicago,  M.  4  8L  P. 
R  Co..  xix.  44B. 

Summons  and  complaint  may  be  served  on  "depot  agent "  without  affidavit 
l-equired  in  other  actions  against  corporations  when  service  is  upon  persons 
oilier  than  officers.     Bast  Teiiu..  Ya.  &  Oa.  R  Co.  «.  Bayjlss.  xix.  480. 

When  claim  for  damages  (or  killing  of  cattle  is  presented  within  six  months 
of  injury,  it  is  not  necessary  to  lirlng  suit  within  six  months.  £ast  Teon.,  Va. 
4  Qa,  II.  Co.  B,  Baylisa,  iix.  480. 


auaiaio  Terdict,  bill  of  ezceptloDS  should  contain  certiflc^le  of  fttcU  provol, 
and  Dol  of  the  conflkUng  evideoce  Adduced  on  the  tri&l.  Pawcett  v.  PUUburgii, 
C.  &8t.  L.  R  Co..xU.  1. 

Order  denyioK  new  trial  is  appealable,  but  court  will  look  at  record  proper 
only.     Boppe,  Adm'r,  v.  Chici^,  H.  A  St.  F.  R.  Co.,  xiz.  74 

In  coDsidvrioK  refu»l  of  court  lo  enter  judgmeDt  io  arrest  of  verdict,  conn 
will  examine  only  record  proper,  and  will  take  no  notice  of  docket  entries  or  io- 
struciiouH  to  jury  contained  in  diminution  of  record.  Nortiiern  Central  R  Co. 
«.  MilU,  lis.  160. 

Wben  cliarge  of  court  conilits  of  statement  of  isBaes  and  psngrapha  num- 
bered consecutively,  anezcepiiou  in  tbese  words,  "and  tu  tbe  giving  ot  Midi  in- 
structions as  given  at  tbe  time  the  defendant  duly  excepted,"  is  sufficiently 
apeclflc.     Hawese.  Burlington,  C.  R.  A  N.  R.  Co.,  zix.  230. 

Determination  of  appellate  court  upon  all  questions  of  fact  is  decislTe  Rnd 
will  not  be  reviewed  by  Supreme  Court  of  Illinois.  Chicago,  R  L  &P.  R. 
Co.  e.  Lewis,  xix.  224. 

Afflrmance  of  judgment  by  appellste  court  in  Illinois  in»)lies  a  finding  ol 
facU  the  same  as  found  by  trial  court.  Clilcago.  R.  I.  &  F.  R.  Co.  9.  Levis, 
xix.  224.    ■ 

Statutory  provision  authorizing  ten  per  cent  damages  when  Supreme  Court 
Is  of  opinion  that  appeal  has  been  proseculed  for  delay,  does  not  apply  In  cases 
conlealcd  in  good  faith.     Chicago,  B.  &  Q.  R.  Co,  e,  Dougherty,  iix.  29*. 

Question  of  graotin^  new  trial  because  of  alleged  misconduct  of  couoFel  i( 
entirely  within  discretion  o(  trial  court,  and  this  discretion  will  not  be  reviewed, 
Loucks  «.  Chicago.  H.  &  St.  P.  R.  Co.,  lix.  SOS. 

Objection  to  introduction  of  foreign  Blatute  in  evidence  on  ground  that  it  Is 
not  set  out  in  pleadings  must  be  made  in  trial  en urU  II  cannot  bemadeoa 
appeal.    Louisville,  N.  A.  &  C.  R  Co.  e.  Blilrea,  Adm'r.  xix.  887. 

Wlien  case  was  tried  by  both  parties  on  theory  that  doctrine  of  comparative 
negligence  whs  applicable  and  defendant  asked  instructions  to  that  eOeci,  such 
defendant  cannot  on  appeal  object  to  acUnn  of  court  in  giving  similar  iiutrao- 
tiotis  on  request  of  plaintiff.  Louisville,  N.  A.  A  C.  R  Co.  c.  Shires,  Adm'r, 
zii.  887. 

Appellate  court  will  not  reverse  because  verdict  is  not  sustained  by  the  evi- 
dence.    Alabama  Gt.  B.  R.  Co.  t.  Powers,  xix.  SOa. 

When  material  tact  is  established  by  competent  and  uncontradicted  evidence, 
appellate  court  will  uot  reverse  because  some  incompetent  evidence  on  the  point 
was  admitted.     Terre  Haute  &I.R.  Co.  v.  Pierce,  xix.  561. 

Wliea  petition  states  no  cause  of  action.  Judgment  for  plaintiff  will  be  rever*ed, 
though  no  exception  waa  taken  in  court  Iwlow.  St.  Louis,  Iron  ML  A  8.  R  Co. 
«.  Nance,  xix.  6M. 

BUI  of  exceptions  is  not  part  of  record  until  filed;  and.  unless  traDscriptibowi 
filing  of  bill,  It  will  not  be  considered  by  Supreme  Court  as  part  of  record. 
Loulsvitle.  N.  A.  &  C.  R  Co.  e.  Hnrrigan,  xix.  598. 

When  bill  of  exceptions  does  not  appear  to  have  been  filed,  appellate  conrt 
will  not  reverse  for  instructions  given  unless  they  slate  law  incorreclly.  and  will 
not  reverse  for  refusal  to  give  Instructions  stating  law  correctly.  Louisville.  H.  A 
&  C.  R.  Co.  e.  Hanigan,  xix.  5B8. 

Refusal  to  strike  out  part  of  complaint  is  harmless  error.  Louisville,  N.  A  ft 
G.  R  C«.  e.  Harden,  xix.  698. 


BUI  of  exceptions  in  court  to  which  venue  is  changed  will  not  ssve  exceptino 
taken  in  court  from  which  venue  is  changed,  though  same  Judge  presides.  Cin- 
clonuti.  H.  &  D.  n.  Co.  e.  Leviston.  xix.  S8S. 

Reference  in  transcript  for  documents  to  bill  of  exceptions  not  in  existence 
until  after  ruling  concerning  documents,  is  not  suffldcnt.  Cincinnati,  H.  ft 
D.  R  Co.  V.  Leviston.  xix.  698. 
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APPXALS— Cimft'nteMl 

ExcepiioQ  to  several  refiisalB  to  charge  must  be  specific  as  to  each  refasal. 
Pound  V.  Port  Huron  &  8.  W.  R.  Co.,  xix.  540. 

When  it  is  manifest  that  appellant  has  not  been  injured,  court  will  not  reverse 
for  erroneous  instructions.    Hannibal  &  St.  Jo  R.  Go.  «.  Morris,  xix.  (MM. 

ASSIOinCXVT. 

See  Absioniebs. 

Action  may  be  maintained  in  Iowa  on  assi^ed  claim  for  personal  injuries 
caused  by  negligence,  though  assignment  is  void  by  laws  of  State  where  it  was 
executed  atid  delivered.    Yimont  v.  Chicago  &  N.  W.  R  Co.,  xix.  213. 

Action  for  tort  is  assignable  so  as  to  vest  right  of  action  in  assignee.  Yimont 
«.  Chicago  &  N.  W.  R.  Co.,  xix.  215. 

Party  assigned  claim  for  personal  injuries.  The  assignee  was  to  pay  attorney's 
fee  and  costs  of  prosecuting  suit,  and  was  to  pay  amount  recovered  to  assignor, 
except  a  small  sum  which  he  was  to  retain.  Hold,  that  defendant  could  not  set 
up  that  assignment  was  void  for  champerty  or  maintenance.  Vimont  v.  Chicago 
&  N.  W.  R  Co..  xix.  216. 

Even  if  assignment  of  claim  is  colorable  and  fraudulent,  assignor  need  not 
be  made  party  to  action.    Vimont  v.  Chicago  &  N.  W.  R.  Co.,  xix.  215. 

When  assifl^nmeut  of  claim  is  legal  and  valid,  fact  that  intent  is  to  take  from 
other  party  right  to  remove  cause  to  U.  S.  courts  does  not  give  such  party  such 
right  to  remove.    Yimont  v.  Chicago  &  N.  W.  R  Co.,  xix.  215. 

ASSI0KEE8. 

See  AssiomcENT. 

When'in  action  against  railroad  companv  same  is  liable,  fact  that  assignees  of 
road  who  are  citizens  of  different  States  from  plaintiff  voluntarily  become  par- 
ties defendant  does  not  entitle  them  to  remove  cause  to  United  States  courts. 
Gudger  «.  Western  N.  C.  R  Co.  xix.  144. 

BAGKDra  CAB8. 

Plaintiff  was  injured  at  night  while  attempting  to  cross  ndlroad-track  in  front 
of  three  gravel-cars  pushed  bv  engine.  Cars  were  going  at  reasonable  rate  of 
speed,  signals  were  given,  headlight  was  perfect,  and  brakeman  with  lantern  was 
stationed  on  rear  car.  HM,  that  railroad  company  was  not  guilty  of  negligence. 
Bohan  v.  Milwaukee.  L.  S.  &  W.  R  Co.,  xix.  276. 

All  parties  on  train  in  above  case  testified  that  signal  was  given  and  lantern 
displayed  on  rear  car.  Other  parties  testified  that  they  did  not  see  the  lantern 
or  hear  the  signal.  Hidd,  that  there  was  no  evidence  to  go  to  the  Jury.  Bohan 
V.  Milwaukee,  li.  S.  &  W.  R  Co.,  xix.  276. 

It  is  for  jury  to  say  whether  there  is  any  less  dangerous  mode  of  running  cars 
across  a  street  than  "kickine"  them,  which  is  equally  proper  and  convenient. 
Howard  v.  St  Paul,  M.*  &  M.  R  Co.,  xix.  288. 


BELL8. 


See  Signals. 


CABLE  EKGIHS. 

Action  will  lie  to  abate  nuisance  caused  by  operation  of  steam-engine  to  work 
cable  for  propelling  street-cars  under  license  from  municipality.  Tuebner  «. 
California  Street  R  Co.,  xix.  147. 

OATTLS. 

See  Ahdcals;  Fercbs. 

OATTLS-eiTABM. 

See  Akimals;  Fbnobb. 


CHAKFXKTT.     . 

Party  assigned  cl^m  for  penoiuliDjuries.  Assignee  was  to  pay  kUonwy'ifw 
ADd  cOBl  of  prosecuting  suit,  and  was  lo  pttj  over  to  assignor  amount  recoTered 
'"a  sm&ll  sum  for  his  trouble.    SM,  tli&t  defendant  could  not  seE  uplbstu- 


CHILSBIS. 

See  Pabrnt  um  Child. 

Child  of  sixteen  months  left  by  parents  in  charge  of  boy  of  eeven  yean  of  tm 
«rnwled  tLrongh  hole  in  fence,  as  it  bad  done  once  before,  and  got  upon  railTnad- 
tracli.  wliere  ii  was  killed.  SM,  ibat  parents  were  not  aa  matter  of  lav  guilty 
of  coDtributory  negligence,  but  thai  question  was  for  jury.  Hnnpe.  Adm't, 
«.  Chicago.  M.  &  SL  Paul  R.  Co,.  xU.  It 

Company  held  liable  for  failure  of  eagineer  to  alacken  speed  upon  percdvins 
a  cbild  alipad  on  the  track  which  he  mistook  for  log  of  wood,  in  coaseqaence  of 
which  cL.id  was  run  over  and  killed.     Eeyser  e.  Chicago  &  G.  T.  R  Co..  lii. 


WljeLher  o 


s  killed  by  a  streetcar  w 
B.  Co,,  zii,  181. 

In  action  for  injury  to  child  by  railroad  turn-table  where  issue  is  lack  of  care 
in  guarding  it.  compan  v  may  prove  that  fastenings  used  were  similar  to  thote 

feDt<rally  employed,  ana  may  also  prove  by  expert  that  it  would  not  bepraciica- 
le  to  lock  or  fence  tuf'n-Uble.    Eolsti  v.  Minneapolis  A  St.  L,  R.  Co..  xix.  140. 
When  child   released  claim  for  damages  iu  consideration  of  sum  of  money. 
charge  that  he  could  not  recover  if  he  had  the  money  in  his  poBKSslon  or  under 


introl.  la  not  erroneous.    Hawes  t.  Burlington,  C.  R.  &  N.  R  Co.. ; 

When  child  was  run  over  by  slreel-car  at  crossing,  held,  itiat  there  could  lie 
no  recovery  unless  it  was  proved  that  accident  was  occasioned  bv  want  of  ordi- 
oary  care  on  part  of  driver.     Roller  e.  Sutter  Street  R.  C^..  xix.  '388. 

Wlien  cliild  escaped  into  street  and  was  run  over  and  killed  by  street-car  at 
crossing,  field.  Iliat  whether  or  not  its  parent's  took  proper  precautions  lorita 
safely  was  for  the  Jury.    Roller  v.  Sutter  Street  R.  Co.,  xii.  833. 

CITIEB. 

See  MuMiciPALnT, 
COirSTITUTIOIlAI  LAW. 

Uniieil  Slates  Rev.  Sts..  g  6368,  does  not  deprive  States  of  power  to  regulate 
erection  of  tele^tfraph-wires.     Bunks  v.  Highland  St.  R.  Co,,  lii.  189, 

Act  all ttiori zing  appraisement  of  value  of  cattle  killed  by  railn>ad  anil  making 
such  appmisemunt  final  upon  company  unless  amount  thereof  is  pid  within 
certain  lime,  held,  uncoDslitutional  hs  taking  from  the  company  its  right  of  iriil 
by  jury.     Graves  c.  Norlhern  Pacific  R.  Co..  xii,  436. 

Clnuse  in  Kansas  act  ceding  to  United  States  the  Port  Leavenworth  MilitaiT 
Resei'vation,  whereby  the  State  reserves  certain  righlE  and  Jurisdiction,  is  valid. 
The  Ean:tas  law  as  to  fcncine  railroads  is  (hprefore  operative  within  the  Beser- 
Tatlon.     Chicago,  R.  I-  &  P.  R.  Co.  c.  McGlinn.  zix.  023. 

Law  requiring  railroad  companies  to  fence  their  tracks  ia  oonstituUoaaL  Chi- 
toKP.  M.  &  St.  Paul  R,  Co.  o.  Diimser,  \\\.  &45. 


CKonnros— OmiiniMi. 

ulbo  lliat  ilie  decMsed  wm  not  ^11  ty  of  contributory  negli^iioe.  £iiJif,  tlut  lbs 
caw:  hkd  beeuTairlj  submi tied  and  that  court  would  not  diBturt)  veidict.  Part 
e.  Oniud  Trunk  R.  Co..  lii.  239. 

lu  action  fur  ruuniiig  over  hone  and  buggy  at  croasiog  it  is  error  to  cbuie 
that  company  [s  bound  to  full  measure  of  care  and  diligence — all  that  could  M 
expected.  Company  is  bound  ouly  loordiDaiy,  aol  eziraordinary,  care.  Wet- 
tern  &  Atlautic  K.  R.  Co.  e.  Kin^,  lix.  355. 

It  is  error  U>  charge  Jury  that  if  Ian  provides  that  train  shall  run  at  certlin 
speed  and  It  runs  at  higher  rate,  this  is  negligence.  Question  oF  negli^nce  i* 
solely  for  jury.     Weattrn  &  AUanlic  R.  H.  Oo,  o.  King,  xix.  265. 

Company  liable  tor  injury  at  crossiDg  of  main  traclc  occasionefl  by  negligence 
of  flsgmau  who  has  undrrlukeu  to  watch  the  main  track,  although  not  enpTnycd 
by  tiie  company  for  thai  purpose.     Peck  s.  Hichlgau  Central  R.  Co..  xii.  257. 

In  the  present  case  of  an  injury  at  a  street  crnssiag.  the  queslion  of  defendiial'K 
negligence  was  properly  left  to  Uie  jury.  Uaryland  Central  R.  Co.  v.  &fw- 
berii.  III.  301. 

Ill  absence  of  statutory  requirement,  railroad  company  is  not  bound  lo  pott 
flagman  at  crossing  of  country  road.  Maryland  Central  B.  Co.  e.  Newbern, 
xiz.  2«l. 

It  is  not  negligence  for  railroad  company  ii 
over  public  crossing  at  rate  of  thirty  miles  an 
Co.  e.  Rilchie  et  al.,  six.  267. 

Plaintiff  was  injured  in  night  while  attempllng  to  crow  railroad- track  in  front 
of  three  graTel-curs  pushed  by  engine.  Cars  were  going  at  reasonable  rateof 
Speed,  signals  were  given,  headliglit  was  perfect,  and  brakeman  with  IsDieni 
was  statioued  ou  rear  car.  Held,  that  the  railroad  company  was  not  guilty 
ot  negligence.     Bohau  e.  Hilwaukee,  L.  B.  &  W.  R.  Co.,  xiz   270. 

The  engineer,  conductor,  fireman,  and  brakeman  all  testified  in  above  ciM 
tbataignarwas  given  and  lantern  displayedon  rear  car.  Ulber  parties  testified  tbat 
they  did  not  hear  the  signal  or  see  the  lantern.  H^  that  latter  evidence  did 
not  constitute  more  than  a  acintilla  of  evidence,  and  could  not  be  submiued  10 
jurv.     Bohan  d.  Hilwaukee,  L.  S.  &  W.  R  Co.,  xlx.  276. 

Whether  rat«  of  speed  at  which  train  is  run  across  street  is  reasonable  ot  not 
is  for  jury.     Howard  b.  St.  Paul,  H.  &  H.  R  Co.,  xiz.  288, 

It  is  for  jury  to  say  whether  there  la  any  less  dangerous  mode  of  running  cui 
across  a  street  than  "kicking"  them,  which  is  equally  proper  and  convenieoL 
Howard  n.  St.  Paul,  H.  &  M.  R.  Co..  xii.  28S. 

Whether  railroad  company  ia  guilty  of  negligence  in  making  ninnlnr  Bwitch 
at  street  crossing  in  populous  village  or  town  is  for  Jury.  Ferguson  e.  WiNOD- 
sin  Central  R.  Co.,  xix.  260. 

When  engine  gives  statutory  signal  on  approaching  railroad -crossing  and 
keeps  up  same  until  crossing  is  psased,  railroad  company  lias  discharged  its  full 
duty,  Engineer  is  not  bound  to  give  such  signals  as  will  enable  parties  uaing 
crossing  to  ascertain  approach  of  train  and  avoid  injury,  Chicago.  B.  A  Q.  K 
Co.  e.  Dongheriy,  xix.  883. 

Sueslion  being  wlielher  signals  were  given  on  approaching  rail  road- crossing, 
ence  that  signals  were  not  given  at  aimilar  crossing  three  miles  distant  was 
admi^ible.     Bower  g.  Chicago.  M.  &  St.  P.  R.  Co..  xix.  801. 

To  run  train  across  street  in  village  where  view  of  track  i~  obstructed,  al  high 
Speed  and  without  giving  signals,  is  negligence,  aUliougb  signals  are  not  raqulrad 
by  statute.     Loucka  e.  Clilcago,  M.  4  Bt,  P.  R  Co,,  lii.  80S, 

Company  ia  nnt  liable  for  running  over  drunken  man  at  crossing  whhoe- 
taclied  train  running  down  grade  when  party  put  himself  in  dangerous  powlion, 
and  servants,  though  keeping  proper  lookout,  did  not  see  him  until  it  was  loo 
late  lo  avoid  injuring  him.     Kean  v.  Baltimore  &  Ohio  R.  Co.,  zix.  831. 

When  servants  oo  detached  train  of  railroad  company  running  down  grade, 
after  becoming  aware  of  dangerous  position  of  drunken  man  at  croasiog,  bad 
Ume  to  take  precautions  to  avoid  injury  to  him  but  failed  lo  take  such  precaO' 
tlons.  the  company  was  beld  to  t>e  liable  for  such  iojni;.    Eean  ft  Baltimore  A 

Ohio  R.  Co.,  III.  aai. 
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preTented  him  from  seeing  car.    EM,  that  question  of  contribatory  negligeooe 
was  for  the  jury.    Fer^son  v.  Wisconsin  Central  R.  Co.  €t  al.,  xix.  280. 

Two  boys  were  driving  down  hill  towards  crossing  at  point  where  view  of 
track  was  pariially  obstructed.  At  some  distance  from  track,  driver  pulled  up 
his  horse  and  proceeded  slowly.  His  attention  was  then  diverted  by  other  boy 
to  distant  object.  When  within  from  10  to  46  feet  from  crossing  he  first  saw 
approachinj^  train,  bell  of  which  had  been  rung.  He  whipped  up  and  at* 
tempted  to  cross,  but  wagon  was  struck.  Held,  that  qmestion  of  cootributoiy 
negligence  was  for  the  jurjr.     Tyler  v.  New  York  &  N.  E.  R.  Co.,  xix.  296. 

Wagon  was  struck  at  highway  crossing  near  village  by  detached  locomotive 
running  at  great  speed.  Evidence  was  doubtful  as  to  whether  locomotive  could 
be  seen  in  deep  cut  close  at  hand,  and  whether  signals  were  given.  There  was 
also  evidence  that  driver  could  not  safely  stop  team  or  turn  il  into  side  road. 
Held,  thai  it  was  not  a  proper  esse  for  a  nonsuit,  but  that  question  of  contribu- 
torv  negligence  was  for  jury.    Bower  v.  Chicago,  M.  &  St.  P.  R.  Co.,  xix.  Wl. 

Person  approaching  crossing  who  has  reason  to  suppot^e  that  train  has  recently 

Sassed  from  one  direction  is  not  guilty  of  negligence  if  he  fails  to  look  io  ibat 
irection,  particularly  if  view  was  obstructed.    Bower  0.  Chicago,  M.  &  81.  P. 
R  Co..  six.  aOl. 

Instruction  that  it  was  duty  of  person  approaching  crossing  to  look  up  track, 
if  by  so  doing  he  could  have  ascertained  approach  01  train  at  sufficient  distance 
to  have  avoided  it.  is  proper.  The  question  what  was  such  sufficient  dislaoce 
was  properly  left  to  the  jury.    Bower  t».  Chicago.  M.  &  St.  P.  R.  Co.,  xix.  801. 

Plaintiff  drove  towards  track  view  of  which  wtxa  partially  obstructed.  His 
attention  was  naturally  drawn  to  track  in  one  direction,  and  he  had  reason  to 
suppose  that  no  train  was  coming  in  the  other  direction.  Immediately  before  he 
came  to  track  he  first  became  aware  of  train  approaching  in  unexpected  direc- 
tion at  high  rate  of  speed  and  without  giving  signals.  He  could  not  turn  leam, 
and  attempted  to  cross  track,  but  was  struck.  Held,  that  question  of  contribu- 
tory negligence  was  for  jury.    Loucks  v.  Chicago,  M.  &St.  P.  R.  Co.,  xix.  305. 

Person  approaching  railroad-crossing  with  view  obstructed  has  right  to  pre^ 
sume  that  engineer  of  train  approaching  at  high  rate  of  speed  will  give  sisals, 
and  may  regulate  his  conduct  accordingly.  Loucks  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  xix.  806. 

In  proceeding  by  State  against  railroad  company  to  recover  penalty  for  kill- 
ing person  at  railroad  crossing,  said  proceeding  being  instituted  for  benefit  of 
family  of  deceased,  burden  is  upon  prosecutor  to  show  that  there  wasnocontriba- 
tory  negligence.     State  of  Maine  v.  Maine  Central  R.  Co.,  xix.  312. 

Person  undertaking  to  cross  railroad  track  at  moment  when  train  of  cars  is  so 
near  that  he  is  liable  to  be  and  is  in  fact  struck,  is  pnma/aa«  guilty  of  contribu- 
tory negligence.     State  of  Maine  v.  Maine  Central  R.  Co.,  xix.  813. 

Person  approaching  railroad  crossing  in  city  at  point  where  view  was  ob- 
structed attempted  to  cross  track  holding  umbrella  over  his  head  and 
shoulders,  without  stopping,  looking  or  listening.  He  was  struck  and  killed 
by  a  passing  train  running  at  unlawful  rate  of  speed.  Held,  that  he  waa^lUy 
of  such  contributory  negligence  as  to  preclude  recovery.  Pennsylvania  It  K 
Co.  V.  State  to  use,  etc.,  xix.  326. 

When  child  escaped  into  street  and  was  run  over  and  killed  bystreet-carat 
crossing,  ?wld,  that  whether  or  not  its  p>arents  took  proper  precautions  for  its 
safety  was  for  jury.     Roller  v.  Sutter  Street  R.  R.  Co..  xix.  333. 

Plaintiff  in  attempting  to  cross  tracks  of  company  stepped  out  from  behind 
cars  on  one  track  which  obstructed  view  so  as  to  face  engine  approaching  on 
second  track.  She  was  struck  by  this  and  injured.  Held,  that  she  was  guilty  of 
contributory  negligence  which  precluded  recovery.  PzoUa  t>.  Michigan  Central 
R  Co.,  xix.  334. 

Person  drove  towards  crossing  with  which  he  was  familiar  at  a  time  he  knew 
train  was  due.  View  of  track  was  obstructed  until  he  got  within  short  distance 
thereof.  There  was  no  evidence  that  he  stopped  and  looked  when  ^Ithm  tliat 
distance,  and  although  flagman  mfltioned  and  called  to  him  to  stop  he  mereljT 
slackened  his  speed.    He  was  struck  and  injured  by  express  train  running  at  high 
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unless  same  was  occasioned  by  gross  negligence.  Gulf,  C.  &  8.  T.'R,  G6.  ft. 
Levy,  six.  151. 

In  action  for  personal  injuries,  damages  may  be  recovered  for  such  future  con- 
sequences as  are  reasonably  certain  to  lollow  tbe  injuiy,  but  not  for  such  as  are 
contingent  or  merely  possible.  New  York,  L.  £.  &  W.  R.  Co.  v.  Strohm. 
xix.  167. 

When  plaintiff,  in  consequence  of  injury,  was  forced  to  have  half  of  one  foot 
amputated,  was  disabled  for  thirteen  months,  and  incurred  surgeon's  bill  of 
over  $1000,  held,  that  Verdict  for  $8000  was  not  excessive.  Ferguson  e.  Wis- 
consin Central  K.  Co.,  xix.  286. 

Party  detained  at  crossing  by  cars  standing  a  longer  time  than  statute  allows, 
may  recover  from  company  for  expenses  incurred  by  reason  of  his  being  too 
late  to  take  a  certain  train  which  he  had  intended  to  take.  Patterson  «. 
Detroit,  L.  &N.  R.  Co.,  xix.  416. 

When,  in  consequence  of  failure  of  company  to  make  cattle-guards,  crop  is 
injured,  owner  may  recover  for  injury,  and  also  for  expense  incurred  in  atr 
tempting  to  protect  crops  and  prevent  further  injury.  St.  Louis  &  8.  F  R.  Go. 
«.  Ritz,  xix.  611. 

DEATH. 

Damages  of  $1000  for  killing  of  healthy  boy  of  poor  parents  about  16  mootlis 
old.  held  not  excessive.     Hoppe,  Adm'r,  v.  Chicago,  M.&8t.  P.  R  Co.,  xix.  74 

In  action  for  negligently  causing  tbe  death  of  a  party,  no  allowance  is  made 
for  distress  of  mind.     Market  St.  R  R.  Co.  v.  McKeever,  xix.  128. 

The  damages  recoverable  are  what  the  deceased  would  have  probably  earned 
by  his  calling  during  the  remainder  of  his  life,  taking  into  account  his  age» 
habits,  and  ability  to  labor.     Market  St.  R.  R.  Co.  «.  McKeevor,  xix.  128. 

Measure  of  damages  is  reasonable  expectation  of  pecuniary  benefit  from  con- 
tinuance of  life  of  deceased,  taking  into  account  its  probable  duration.  Schefl3^er, 
Adm'r,  v.  Minneapolis  &  St.  L.  R.  Co.,  xix.  173. 

Carlisle  Tables  are  admissible  in  evidence  to  prove  probable  duration  of  life^ 
Schelfler,  Adm'r,  «.  Minneapolis  &  St.  L.  R  Co.,  xix.  178. 

In  Iowa,  administrator  may  be  appointed  to  recover  damages  for  death  caused 
by  negligence,  in  another  State.  Morris,  Adm'r,  «.  Chicago,  R  I.  &  P.  R  Co., 
xix.  180. 

Administrator  appointed  in  a  State  may  maintain  action  in  courts  of  that 
State  for  death  caused  by  negligence  of  railroad  company  in  another  State. 
Morris,  Adm'r,  «.  Chicago.  R.  I.  &  P.  R.  Co.,  xix.  180. 

Right  of  action  for  death  given  b^  statutes  of  one  State  may  be  enforced  io 
another  whose  statutes  are  substantially  similar.  Morris,  Adm  r,  o.  Chicago,  R 
I.  &  P.  R  Co.,  xix.  180. 

Administrator  appointed  in  another  State  cannot  maintkin  action  for  causing' 
death  when  laws  of  State  whence  he  derives  appointment  give  him  no  power  to 
maintain  such  action  in  that  State.  Limeklller,  Adin'r,  etc.,  «.  Hannibal  &  St.  J. 
R  Co.,  xix.  184. 

In  action  for  death  of  child  too  young  to  earn  anything  or  render  services  to 
parents,  value  of  probable  future  services  to  parents  during  minority  is  measure 
of  dan) ages  and  may  be  estimated  by  a  jury  without  evidence.  Little  Rock  & 
Ft.  S.  R  Co.  9.  Barker  et  ux.,  xix.  195. 

Though  jur^r  is  not  restrained  by  law  as  to  damares  for  injuries  caused  br 
death,  court  will  set  aside  any  grossly  excessive  veraict.  Little  Rock  &  Ft.  a. 
Ry.  Co.  V.  Barker  et  ux.,  xix.  196. 

In  proceeding  by  State  against  railroad  company  to  recover  penalty  for  killing 
person  at  railroad  crossing,  said  proceeding  being  instituted  for  benefit  of  family 
of  deceased,  burden  is  upon  prosecutor  to  show  that  there  was  no  contributory 
niegligence.     State  of  Maine  t,  Maine  Central  R.  Co.,  xix.  312. 

In  proceeding  against  railroad  company  by  indictment  to  recover  penalty  for 
killing  person  at  crossing,  amount  oi  forfeiture  between  maximum  and  mini- 
mum fixed  by  statute  is  for  jury.  State  of  Maine  v.  Maine  Central  R  Ca» 
xix.  812. 
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DEAF  PEB80HS. 

Engineer  seeing  party  ahead  on  track  may  ordinarily  presume  that  he  will 
step  off  in  time  to  avoid  injury,  but  if  he  knows  the  party  to  be  deaf  he  must 
use  proper  precautions  to  prevent  injury  to  him.  International  &  Gt.  W.  R 
Co.  V,  Snillh,  xix.  21. 

PECLABATIOHS. 

When  duty  of  en^neer  is  to  inform  switchman  of  obstructions  on  track,  dec- 
larations made  by  him  to  switchman  to  the  effect  that  he  had  killed  a  man,  thus 
accounting  for  an  obstruction,  are  admissible.  But  declarations  made  as  to  the 
circumstances  of  the  killing  are  not  admissible,  because  not  made  within  the  lioe 
of  his  duty.    Baltimore  &  Ohio  R.  Co.  v.  State  to  use,  xix.  88. 

Declarations  of  deaf  mute  constituting  narrative  of  accident  causing  his  death, 
made  about  half  an  hour  after  occurrence  of  accident,  are  not  admissible  in  evi- 
dence  as  part  of  the  re9  ffettae,  Waldele  v.  New  York  Central  &  H.  R  R.  Co., 
xix.  400. 

90CT0B8. 

See  PHTSiciAirB. 

POOR. 

In  action  for  injury  by  falling  of  door  of  freight-car  on  plaintiff,  who  waa 
walking  in  street  below,  proof  of  accident  raises  no  presumption  of  negligence. 
Previous  knowledge  of  com  pan  v  of  defect  or  existence  of  defect  for  such  a  time 
that  knowledge  may  be  inferred  must  be  proved  by  plaintiff.  Case  o.  Chicairo. 
R.  I.  &  P.  R  Co..  xix.  142. 

DBUHXEH  PEBflOKS. 

Company  is  not  liable  for  running  over  drunken  man  at  crossing  with  detached 
train  running  down  ^rade  when  party  put  himself  in  dangerous  position,  and 
servants,  though  keeping  proper  lookout,  did  not  see  him  until  it  was  too  late  to 
avoid  injuring  him.     Eean  v.  Baltimore  &  Ohio  R  Co.,  xix.  821. 

When  servants  on  detached  train  of  railroad  company  running  down  track, 
after  becoming  aware  of  dangerous  position  of  drunken  man  at  crossing,  had 
time  to  take  precautions  to  avoid  injuring  him  but  failed  to  take  such  precau- 
tions, the  company  was  held  to  be  liable  K>r  such  injury.  Eean  «.  Baltimore  A 
Ohio  R  Co..  xix.  831. 


DUMMY. 


EBBOBS  AND  APPEALS. 


EVIDEHGE. 


Bee  Stbaic  Duipiz 


See  AFPBAI.B. 


See  Experts. 


When  oblection  to  introduction  of  evidence  is  overruled  and  no  exception 
taken,  appellate  court  will  view  the  objection  as  waived.  Fawcett «.  Pittsburgh. 
C.  &  St.  L.  R  Co.,  xix.  1, 

Nun-expert  witness  may  testify  as  to  his  estimate  of  rate  of  speed  of  train,  but 
the  evidence  is  of  an  unsatisfactory  nature.  Hoppe,  Adm'r,  v.  Chicago.  M.  A 
St.  P.  R  Co.,  xix.  74. 

When  duty  of  en^neer  is  to  inform  switchman  of  obstructions  on  track,  dec- 
larations made  by  him  to  switchman  to  the  effect  that  he  had  l^illed  a  man,  thus 
accounting  for  an  obstruction,  are  admissible.  But  declarations  made  as  to  the 
circumstances  of  tlie  killing  are  inadmissible,  because  not  made  within  the  line 
of  his  duty.    Baltimore  &  Ohio  R  Co.  v.  State  to  use,  xix.  88. 
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It  may  be  presumed  that  a  witness  follows  directions  given  him  by  the  ooniL 
Johnson  «.  Central  Vt.  K  Co.,  xix.  169. 

In  action  for  personal  injuries,  extract  from  paper  signed  by  plaintiiTs  attend- 
ing physician,  tending  to  contradict  his  subsequent  testimony,  may  be  read  to 
jury,  the  paper  being  excluded.  The  fact  that  paper  is  also  signed  by  physi- 
cian in  employ  of  defendant  is  immaterial.  Smith  v.  Metropolitan  K.  Co., 
xix.  171. 

Carlisle  tables  are  admissible  in  evidence  to  prove  probable  duration  of  life. 
Scheffler  «.  Minneapolis  &  St.  L.  R.  Co.,  xix.  173. 

Plaintiff  cannot  call  witness  to  prove  that  in  his  opinion  certain  excavation  or 
trench  was  dangerous.  But  if  defendant  on  cross-examination  elicits  opinion 
that  same  was  not  dangerous  according  to  defendant's  theoty  of  its  condition, 

Slaintilf  may  ask  on  r^irect  examination  for  his  opinion  as  to  whether  it  was 
angerous  if  in  the  condition  alleged  by  plaintiff.    Street  R.  R.  Co.  v.  Noltbe- 
nius,  xix.  191. 

Judgment  against  municipality  in  action  to  recover  for  injury  caused  by  de- 
fect in  street  which  railroad  company  is  bound  to  keep  in  repair  is  conclusive  aa 
against  such  company  when  notice  has  been  given  company  to  appear,  and  de- 
fend. Such  judgment  and  notice  may  be  put  in  evidence  in  action  by  munici- 
pality  against  company  to  recover  amount  paid  out.  Western  &  Atlantic  R  R 
Co.  V,  Atlanta,  xix.  288. 

Improper  rejection  of  competent  testimony  is  cured  by  subsequent  admission 
thereof.    Ferguson  o.  Wisconsin  Central  R  Co.,  xix.  285. 

Question  being  whether  certain  signals  were  given  on  approaching  railroad- 
crossing,  evidence  that  signals  were  not  given  at  similar  crossing  tliree  miles 
di<ttant  was  admissible.    Bower  v.  Chicago,  M.  &  St.  P.  R.  Co.,  xix.  801. 

Farmer  of  many  years'  experience  is  competent  to  testify  as  to  value  of  his 
own  labor.    Loucks  v.  Chicaj^o,  M.  &  St.  P.  K  Co.,  xix.  306. 

When  person  is  killed. at  railway-crossing  and  there  is  no  witness  of  accident, 
evidence  of  general  character  of  deceased  for  carefulness  is  not  admissible  to 
ne^tive  contributory  negligence.    Chase  v.  Maine  Central  R.  Co.,  xix.  856. 

Ordinance  of  incorporated  city  of  another  State  may  be  proved  by  sworn  copy. 
Deposition  of  city  clerk  at  time  of  passage  of  such  ordinance  to  effect  that  ex- 
hibit was  true  copy  held  sufficient  to  allow  exhibit  to  be  admitted  in  evidence. 
Louisville,  N.  A.  &  £.  R  Co.  v.  Shires,  AdmV,  xix.  887. 

When  witness  in  deposition  testifies  to  passage  of  ordinance  by  city  council 
and  general  objection  only  is  made,  and  no  motion  is  made  to  suppress  deposi- 
tion, objection  cannot  be  made  on  trial  that  passage  of  ordinance  can  onl^  be 
shown  by  record  and  not  by  parol.  Louisville,  N.  A.  &  C.  R.  Co.  o.  Shires, 
AdmV.  xix.  887. 

When  it  is  desired  to  put  ordinance  in  evidence,  written  proof  of  incorpora- 
tion of  city  is  not  necessary.  Statute  authorizing  incorporation  may  bereadaod 
followed  by  evidence  of  passage  of  ordinance  and  other  corporate  acts.  This 
constitutes  sufficient  prima  facte  proof  of  incorporation.  Louisville,  N.  A.  &  0. 
R.  Co.  f>.  Shires,  Adm'r,  xix.  887. 

It  is  error  for  court  to  charge  that  jury  should  give  greater  weight  to  affirma- 
tive evidence  that  signals  Mere  given  than  to  negative  evidence  to  effect  that 
they  were  not.  or  that  parties  did  not  hear  them.  Louisville,  etc.,  R.  Co.  v.  Shires, 
Adm'r,  xix.  887. 

It  is  error  to  instruct  jury  that  greater  weight  should  be  given  to  testimony  of 
witnesses  stating  that  signals  were  not  given  than  to  that  of  witnesses  slating 
that  they  were.  The  rule  would  seem  to  be  the  other  way.  Chicago  &  Alton 
R.  Co.  V.  Robinson,  xix.  897. 

Declarations  of  deaf  mute  constituting  narrative  of  accident  causing  his  death, 
made  about  half  an  hour  after  occurrence  of  accident,  are  not  admissible  as  part 
of  the  re*  gestae.     Waldele  «.  New  York  Central  &  U.  R  R  Co.,  xix.  400. 

When  answer  is  not  strictly  responsive  to  question,  though  apparently  sug- 
gested by  it,  opponent  mav  move  to  strike  out  answer,  though  he  has  not  ob- 
jected to  question.     East  Tenn.,  Ya.  &  Ga.  R  Co.  o.  Bayliss,  xix.  480. 

Witness  is  incompetent  to  testify  as  to  space  within  which  he  has  observed 
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his  opinion  as  to  rate  of  gpeed  aX  wbich  traio  was  EoiDg at  certehi  time. 

Tilie.  N.  A.  &  C.  R.  Co.  b.  Sbires,  AdmV,  lii.  887. 

WitneaseH  atnnat  expreM  opiiiinu  wbellier  railroad  could  properlj  b 
at  cert&iu  point.     ladiana,  B.  &  W.  K.  Co.  c.  Hale,  xiz.  663. 

Bxpt-n  evideoce  ia  not  admisaible  upon  question  whetber  Ottie-gu  i 
aufficieut    St.  Louia  A  8.  F.  R.  Co.  o.  Kilz,  zix.  QIL 


See  AjmiALa. 
Oksebal  Priucipleb  as  to  FEHOBLAirB. 
Id  action  for  negligently  running  over  child  on  track,  it  maj  be  b 
company  failed  to  feuce  its  road  aa  required  by  alatute.     Eeyaer  e.  ' 
S.  T.  B   Co..  xli,  91. 

CompHny  is  only  liable  for  injury  to  aoimals  occasioned  b;y  defect 
when  auimiila  were  at  time  running  at  targe.     Brentner  a.  Chicago,  i 

R  0...,  III.  ua. 

When  aoimala  are  killed  on  track,  presumption  istUat  company  wa> 
and  burden  of  proof  is  on  company  to  show  Ihat  it  constructed  goo* 
clent  fi'Dcee.     Brentner  s.  Cliicago.  H.  &  iH.  P.  R.  Co..  xix.  448. 

When  Hoimal  iskllletl  liy  rHilmad  irnin  within  corporate  llmitaof  < 
nhere  company  is  i>ound  lo  fence  but  fHiled  to  do  so,  negligence 
proved.     Himiiibal  &  St.  Jo  R  Co.  e.  Young,  xix.  513. 

Company  had  fenced  Irack  on  both  sides,  but  had  opened  gap  on 
Its  own  convenience.  Animal  was  killed  while  trying  to  escape  t 
Held,  that  whether  servants  on  train  were  piiiilly  of  negligence  or 
Junr.     Tyler  r.  Illinois  Central  R.  Co..  lii.  619. 

Kansas  feuce  law  is  operniive  within  boundaries  of  Fort  Leavenn 
BeuTTation.     Cbica^co.  R.  I.  &  P.  R.  Co.  e.  McOlino,  xix.  S32. 

Wbeo  animsls  are  killeil  h;  railroad  train  in  consequence  of  f' 
pany  lo  erect  statutory  fence,  it  is  liuble  irrespective  of  species  of 
Statute  applies  to  killing  of  swine  or  sheep.     Halveraon  v.  Hinneii 

Fence  laws  are  constitutional.'  In  what  manner  and  to  what 
muRt  be  ereclcd  Ilea  within  legislative  discretion.  CbicBgO,  M.  S 
e.  Diimser,  nix.  B4V 

When  evidence  failato  show  that  cattle  strayed  on  track  at  po 
pany  woi'  hound  io  fence  and  failed  to  do  so.  there  can  be  do  rec 
mer  v.  Qreen  Bav,  a.  P.  &  K.  R.  Co. ,  xix.  STB. 

In  HCiion  for  killing  stock,  material  question  is  as  to  fence 
animaiR  cnteied  upon  track.     Wabash,  St.  L.  &  P.  R.  Co.  e.  Trr 

Company  ia  not  liable  for  injury  lo  cattle  oauaed  by  failure  to 
fence,  unless  the  animal  wasHctnsllytoucliedhv  engine  or  train. 
■    ville,  N.  A.  &  C.  R.  Co..  lii.  608. 

Company  leasing  road  is  bound  to  maintain  cattle-guards  1 
straying  upon  improved  hind.     Missouri  Pacific  R,  Co.  e.  HorT< 

In  complaint  against  corajMny  for  killinjj  animals  while  o 
anotlier  company,  it  is  unnecessary  to  allege  in  what  name  road 
ated.     CiJieinnati,  H.  &  D.  R.  Co.  t.  lieviston,  lix,  638. 

Company  is  liable  for  injury  done  to  crops  by  failure  to  fence, 
fact  that  road  was  at  time  in  hands  of  contractor  who  liad  no: 
fencing.     Pound  n.  Port  Huron  &  8.  W.  R.  Co.,  xix.  640. 

Company  is  liable  for  injury  to  animals  cauaed  by  failure  to 
Bonable  lime,  even  before  trains  begin  to  run.  Silver  t.  Sana 
C.  R.  Co..  xix.  643. 

Liability  of  company  lo  build  fences  on  both  aides  of  road  ( 
by  contract  witb  anollier  party  to  erect  such  fences.  Silver  t 
h.&G.  R.  Co..  xix.  642. 

Id  Canada,  railroad  company  is  not  liable  for  killing  horse 


b}[   failure  to  fence.     It]  1b  liable  oa\y  to  tlie  "proprietor  or  teaaat"  of  ad- 
JoinJDg  land.     Coaway  v.  Canada  Pttciflc  R.  Co.,  xii.  690. 

OI)lisatioD  to  coDstruct  feocca  is  not  limited  lo  pnitectioD  and  beneflt  of  owner 
and  occupier  of  abutUag  land.    Pituburgb,  0.  &  St.  L.  R.  Co.  e.  AUea,  xiz.  6B7. 

SuFFicraHCY  OF  FoNCBe. 

OoDstnictioQ  of  wire  fence  .held  to  be  sufficient  compliance  with  fence  laws 
of  Minnesota.     Halveraon  o.  Minneapolis  &  St.  L.  R.  Co  ,  xix.  536. 

Company  ia  only  bound  to  erect  fence  reasimably  sufficient  id  preTent  lire. 
Btnck  coming  upon  (nick.     Bhellubargtr  e.  Chicago.  R.  I.  &  P.  R.  Co.,  xii.  527. 

Id  Micliigan.  company  may  place  gales  and  bars  in  fence  whererer  it  deems  il 
advisable.     Hayt  n.  Detroit,  Q.  H.  &  H.  R.  Co.,  xix.  627. 

Whebb  F&ncrb  uxtst  bb  Built  akd  Whebb  thbt  Need  Not  be. 

Company  is  not  excused  from  erecting  statutory  fence  unleaa  paramount 
Interest  of  public  intervenes  or  there  is  paramount  duty  by  company  to  pub- 
lic. No  private  interest  or  convenient^  eitlierof  indlvidunls  or  of  tlie  com. 
pany,  will  excuse  tbe  erection  of  a  fence.  Atchison,  T.&  S.  F.  R.  Co.,  b.  Shaft, 
xix.  529. 

A  railroad  companT  is  bound  to  fence  a  portion  of  its  station  grounds  not 
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Burden  U  on  plaintiff  to  show  that  road  ivaa  not  feoced  at  point  when  animal 
came  on  truck.  CorapariT  is  tliea  bound  to  sbow  that  it  naa  not  bouod  to  fence 
there.     Lake  Erie  &  W.  R.  Co.  d.  Kueiulle.  zlx.  S68. 

Cumpnuy  is  not  excused  from  fencing  Ijecause  way  alongalde  of  track  U  in 
use  and'Oecessarr  to  reacb  stock-lots  aodcatile-chutea.  Banblerv.  PennsylTonia 
Co..  xii.  S70. 

Wbea  liighnar  rune  parallel  with  railroad,  company  is  bound  to  fence  wben 
it  pauses  Uirough  incloaed  fields  or  uninclosed  land.  Hannllial  &  Sl  Jo  R 
Co.  D.  RoEzelle.  xix.  Bfil. 

Company  is  bound  to  fence  Its  track  except  at  points  wliere  afence  would  im- 
p^r  use  of  privale  property  or  rights  of  public.  Wabash,  St.  L.  A  P.  R.  Co.  e, 
Tretia,  xix.  flOl. 

Railroad  company  Is  not  bound  to  fence  track  when  by  so  doing  il  would  ei 
elude  private  propnetora  from  passage  to  hiriiway.  Croy  v.  LouisvUle,  N.  A.  & 
C.  R  Co.  xix.  608. 

Id  action  for  killingof  animal  by  reason  of  want  of  fence,  bnrden  Is  on  com- 

Kny  to  prove  that  n^  could  not  have  been  fenced  at  the  point  LonisTille, 
i.  4  C.  R.  Co.  e.  Clark,  ilx.  628. 

Wlien  evidence  sbons  that  cattle  were  killed  at  point  not  a  public  crossing, 
jury  may  presume  that  compauy  wiu  bound  to  fence  there.  Bchlengener  e. 
Chicago,  H.  &  St.  P.  R.  Co..  xix.  626. 

One  company  sold  part  of  right  of  way  to  another  company,  who  constructed 
parallel  track.  The  purcliasin^  company  contracted  with  adjoining  owner  to 
fence.  Said  fence  was  insufflcienl.  and  cattle  of  stranger  escaped  on  track  of  the 
first  comjiany  and  wero  killed.  Held,  tbat  the  said  company  was  liable.  Pitts- 
burgh, C.  &  At.  L.  R.  Co.  c.  Allen,  xix.  eS7. 

Company  is  bound  to  fence  where  public  highway  runs  along  and  adloining 
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inly  road  runs  parallel  with  and  adjobi- 


Cattle-ouabdo. 

r— -O  *tcro8sin«  of  pub.. 

places  so  as  to  "inclose"  the  trade    Atchison,  ' 
xix.  539. 

In  Minnesota,  company  is  bound  to  make  csltle-guards  at  wacran  .crossings  io 
towoa  and  cities  as  well  as  Id  country.     Greeley  t>.  St.  Paul,  M.  &  H.  R.  Co., 


Damages  are  recoverable  for  injuries  to  crop  caused  by  animals  str^ing  on 
accoutit  of  failure  of  company  to  make  cattle-guards.  St.  Louis  A  S.  P.  R  Co. 
e.  Rlrz.  xix.  611. 

When,  in  connequence  of  failure  of  company  to  make  catlle-guards,  public 
got  into  plalutlff's  field  and  bis  gross  and  cnrnslalks  were  destroyed,  held, 
that  he  was  entitled  to  damages  from  the  company.  Raridon  v.  Central  Iowa 
R.  Co..  xix.  615. 

Company  not  liable  for  injury  to  crops  occasioned  by  failure  to  repair  cattle- 
guard  which  it  constructed  originally  at  request  of  land-owner  and  has  kept 
for  thirty  years  in  repair.     Vicksburg  &  M.  U.  Co.  o.  Dixon,  iix.  617. 

Company  must  see  that  proper  cattle-gunrds  are  maintained  to  prevent  cattle 
straying  into  fleldsand  injuring  crops.  Missouri  Pacific  R.  Co.  «.  Morrow,  ilz. 
680. 


When  company  uses  diligent  effort  to  maintaio  fences,  but  s 

them  down,  company  is  not  liable   fur  iajiirles  to  cattle  o 

quence.     Missouri  Pacific  R.  Co,  v.  Waltbers,  xix.  863. 
When  there  Is  no  fence,  rule  does  not  apply  giving  company  reasonable 
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where  company  was  bound  to  fence  but  had  failed  to  do  so.  BM,  that  this 
negatived  by  implication  that  catile  came  on  track  at  crossing  or  at  point  witlun 
limits  of  mcorporated  city  or  town.    Missouri  Pac.  R  Co.  «.  Wade,  ziz.  686. 

In  action  for  killing  cattle,  complaint  averred  that  they  came  on  track  acd 
were  killed  at  point  on  same  where  it  passes  through  uninclosed  land,  and  not 
at  crossing.  Held,  that  this  sufficiently  negatived  possibility  that  killingoc- 
curred  at  station  or  within  limits  of  unincorporated  city  or  town.  Missouri  Pac. 
R.  Co.  f).  Wade.  ziz.  686. 

In  action  for  killing  plaintiff's  hogs,  the  complaint  must  state  that  hoes  came 
on  track  at  point  where  defendant  was  bound  by  law  to  fence  but  failed  to  do 
so.  St.  Louis,  I.  Mt.  &  8.  R.  Co.  «.  Asher,  ziz.  598;  St.  Louis,  L  Mt.  &  S.  R 
Co.  9.  Kance.  ziz.  594. 

Complaint  merely  stated  that  cattle  came  on  track  at  point  where  company 
was  required  by  law  to  fence  and  could  have  fenced.  Held^  that  as  it  failed  to 
aver  that  track  was  not  fenced,  it  was  insufficient.  Louisville,  N.  A.  &  C.  R 
Co.  t.  Quade,  ziz.  595. 

When  complaint  is  otherwise  sufficient  it  need  not  state  that  road  could  have 
been  fenced  at  point  where  stock  entered  upon  it.  Louisville,  N.  A.  &  0.  R 
Co.  «.  Hall,  ziz.  597. 

Complaint  averring  that  road  was  not  fenced  at  place  where  animals  got  on 
track  and  at  place  where  they  were  killed,  is  sufficiently  definite.  Louisville, 
N.  A.  &  C.  R.  Co.  V.  Harrigan,  ziz.  598. 

In  action  before  justice  of  peace  for  killing  cattle,  complaint  is  not  bad  for 
failing  to  aver  that  road  was  not  fenced  where  cattle  entered  upon  it.  Louis- 
ville. N.  A.  &  C.  R  Co.  «.  Argenbright.  ziz.  604. 

Complaint  averring  that  animal  strayed  on  track  at  point  where  road  was  not 
fenced,  and  that  defendant  "ran  against  and  over  said  mare  and  killed  her," 
not  showing  that  injury  was  done  by  engines  and  cars,  is  sufficient  after  verdict 
Louisville,  N.  A.  &  C.  R  Co.  t>.  Harrington,  ziz.  606. 

Complaint  for  injury  to  crops  averred  that  company  had  failed  to  erect  fences 
where  road  passed  through  inclosed  or  uninclosed  land.  Ndd,  that  this  nega- 
tived possibility  of  animals  having  entered  at  highway  crossing,  and  that  in  such 
action  it  was  unnecessary  to  negative  such  possibility.  Chicago,  R  I.  &  P.  R 
Co.  T,  Clark,  ziz.  621. 

Petition  averred  that  hog  was  killed  at  point  where  there  was  no  lawful  fence, 
and  damage  was  caused  by  failure  of  company  to  erect  fence.  Heldt  that  this 
was  sufficient  to  show  that  hog  came  on  track  by  reason  of  failure  to  fence,  and 
was  good  after  verdict    Hannibal  &  tit.  Jo  R.  Co.  «.  Morris,  ziz.  666. 

PRAGTICB. 

In  action  for  killing  cattle  caused  by  failure  to  fence,  action  must  be  brought 
in  county  where  accident  occurred.  When  action  is  also  on  ground  of  negli- 
gence, appellate  court  will  presume  that  finding  was  such  as  to  support  Jurisdic- 
tion.    Terre  Haute  &  I.  R.  Co.  v.  Pierce,  ziz.  581. 

Under  circumstances  of  this  case  jury  was  warranted  in  presuming  that  acci- 
dent ocourrod  in  township  where  suit  was  brought.  Missouri  Pac.  R  Co.  «. 
Wade,  xiz.  586. 

Action  for  injury  to  cattle  caused  by  lack  of  statutory  fence  must  be 
brouijlit  in  county  where  injury  occurred.  Croy  t>.  Louisville,  N.  A.  &  C.  R 
Co.,  xiz.  608. 

In  action  for  killing  of  animal  caused  by  failure  to  fence,  service  of  notice  on 
"station  »gent "  is  sufi^cient  under  Iowa  code  to  entitle  party  to  double  dama- 
ges.   Schlengener  v,  Chicago,  M.  &  St.  P.  R.  CO.,  ziz.  625. 

Eyidencr. 

Witnesses  cannot  state  opinion  as  to  whether  road  is  sufficiently  fenced >a 
certain  point.     Indiana,  B.  &  W.  R.  Co.  v.  Hale,  ziz.  562. 


INDEX.  703 

Expert  eyidence  is  not  admissible  upon  question  whether  cattle-guards  are 
sufflcleut.     St.  Louis  &  S.  F.  U.  Co.  v.  Kilz,  xiz.  611. 

Evidence  to  show  conditiou  of  feuce  at  poiut  where  stock  was  killed,  and 
also  furnishiDg  reusoQt4)Ie  inference  that  slock  came  on  track  at  that  point,  is 
admissible.  First  point  may,  within  discretion  of  court,  be  proved  before 
second.    Missouri  PaciHc  K.  Co.  v.  Walthers,  xix.  662. 

Set-off. 

When  complaint  in  action  for  kiliin^r  cattle  sets  up  failure  to  fence  and  negli- 
ffent  killing,  company  cannot  set  off  the  injury  done  to  train  by  throwing  it  off 
ue  track.    Terre  Haute  &  I.  R.  Co.  «.  Fierce,  xix.  581. 

TLAGMEH. 

Company  liable  for  injury  at  crossing  of  main  track  occasioned  by  negligence 
of  flagman  who  undertakes  to  waich  main  track,  though  not  employed  by  com- 
pany  for  that  purpose.     Peck  v.  Michigan  Central  R.  Co.,  xix.  257. 

In  absence  of  statutory  requirement,  railroad  company  is  not  bound  to  post 
flagman  at  crossing  of  country  road.  Maryland  Central B.  Co.  «.  Newbern,  xix. 
261. 

Absence  of  flagman  at  crossine  does  not  exempt  traveller  from  obligation  to 
stop,  look  and  listen.     Maryland  Central  R.  Co.  v.  Newbern.  xix.  261. 

When  declaration  does  not  aver  that  failure  to  have  flagman  at  crossing 
amounted  to  wilful  or  wanton  negligence,  it  is  not  error  for  the  court  to  refuse 
an  instruction  on  behalf  of  defendant  that  such  failure  did  not  amount  to  wil- 
ful or  wanton  negligence.  Louisville,  N.  A.  &  C.  R.  Co.  v.  Bhires,  Adm'r,  xix. 
887. 

FLTIirG  SWITCHES. 

Person  came  out  of  store  near  railroad,  and  after  waiting  for  engine  to  pass 
attempted  to  cross  the  track.  He  was  run  over  by  detached  car  just  uncoupled 
from  engine  to  make  flying  or  running  switch.  Bmoke  and  steam  of  engine 
prevented  him  from  seeing  car.  Held,  that  question  of  contributory  negligence 
was  for  the  jury.    Ferguson  v.  Wisconsin  Central  R.  Co.  et  al.,  xix.  285. 

Wliether  railroad  company  is  guilty  uf  negligence  in  making  running  switch 
at  street  crossing  in  populous  village  or  town  is  for  jury.  Ferguson  v.  Wiscon- 
sin Centnil  R.  Co.,  xix.  285. 

Woman  and  child  walking  on  railroad  track  commonly  used  by  public  as  foot- 
path without  objection  on  part  of  company,  were  struck  and  killed  by  train 
making  flying  switch  at  point  where  highway  crossed  track.  I /eld,  that  the 
company  owed  no  such  duty  to  them  as  to  travellers  on  said  highway,  and  that 
they  had  been  guilty  of  such  contributory  negligence  as  precluded  recovery. 
Grethen,  Adm*r,  v.  Chicago,  M.  &  St.  P.  ft.  Co.,  xix.  342. 

rOBT  LEAYEirWOBTH  KILITABT  BESEBYATIOIT. 

Sbb  An  dials;  Constitutional  Law;  Fences;  United  States. 

FBAVD. 

Even  if  assignment  of  claim  is  colorable  and  fraudulent,  assignor  need  not  be 
made  party  to  action.     Vimont  v.  Chicasro  &  N.  W.  R.  Co.,  xix.  215. 

Release  of  claim  for  damages  procured  by  agents  of  railroad  company  from 
passenger  injured  in  railroad  accident  held  to  be  void,  because  obtained  through 
fraud  and  misrepresentation  and  when  releasor  was  in  great  pain  and  under  the 
influence  of  opiates.     Chicago,  R.  I.  &  P.  R.  Co.  v.  Lewis,  xix.  224. 

When  release  is  procured  by  fraud  from  person  in  unfit  condition  to  give  it 
and  money  is  paid  on  its  execution,  releasor  may  bring  action  without  tendering 
back  money  paid  or  expressly  rescinding  release.  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Lewis,  xix.  224. 
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FsieHTznva  HOBOi. 

When  party  is  driTiDg  aloag  load  towards  nllwAy  &nd  engineer  on  tttin  ftU* 
to  give  BiaiiLtory  sinab  Od  apprMching  crossing,  iu  coDnequeace  of  whidi 
humes  are  rrigbLeoeU  by  train  and  injury  enBues,  tbe  railroad  company  is  liable. 
Grand  Trunk  K.  Co.  v.  BoBenberger,  lii.  8. 

Wben  train  falls  to  give  slalutory  eignul  on  approaching  croonng.  and  in  con 
■equence  horses  driven  along  highway  parallel  ifilh  railroad  are  frighlcDcd 
and  injury  enaues,  the  railroad  company  is  liable.  Ransom  t.  Cliicago,  8t  P., 
M.  &0.  R.  Co..  lii.  18. 

When  railroad  compauj  pcnnilacars  to  stand  so  as  toobBlnict  crosaingfor 
longer  lime  than  pernihled  by  statute,  and  accident  occurs  in  coasequence  br 
reoHOD  o[  borse  bM^iming  friglitened  at  proximity  of  cara,  compa^  is  responsi- 
ble iu  damages  to  party  injured.  Young  «,  Detroit,  C.  fi.  &  )L  R.  Co.,  zix. 
417. 

e  railroad  crossing  partly  obstructed 


Bee  OBOBAfHOB;  Stbebtb  ard  HiaawATi. 


See  BntEXfi-oixa. 


Bee  Akhuu;  Fehobsi  FBioBTERina  Hobsbb, 

HDSBAVO  AVS  WITE. 

Wlien  liusband  and  wi. .  . . 
tion  is  made  to  joinder  and  1 


Wlien  husband  and  wife  are  joined  in  roit  for  damages  to  wife  and  no  objec- 
tion is  made  to  joinder  and  luagment  Is  given  for  plainlifF,  same  is  a  bar  lo  any 
jubsequent  suit  as  much  as  tnough  husband  alone  had  been  plaintiff.  San  An- 
tonio Bt.  R.  Co.  D.  Helm  et  ux.,  zix.  168. 

Iu  action  by  husband  and  wife  for  i: 

claim  fur  damages  money  expended  to  t _ 

this  la  in  liufibaud  alone,     Northern  Central  By.  Co.  v.  Hills,  xii.  luu. 

Id  above  case  the  declaration  coDlaioed  but  one  count,  including  claim  for 
money  expended  as  above.  A  motion  in  arrest  of  judgment  was  overruled  on 
ground  that  on  trial  no  evidence  was  offered  as  to  money  so  eipended.  BM, 
this  action  was  proper.    Northern  Central  R.  Co.  «.  Mills,  xix.  ISO. 

ICE  AITD  BVOW. 


xln.  ISl. 

It  nas  not  necessary  for  plalntlB  lo  aver  in  above  case  that  obstructions  wen 
left  in  street  for  unreasonable  time.  Fact  that  the  time  during  which  they  were 
left  was  not  unreasonable  was  mailer  of  defence.  Bowen  e,  Detroit  City  Street 
R  Co.,  lii.  181. 

Train  of  railroad  company  unlawfully  obstructed  croesing.  Plaintiff  being 
unable  to  cross  walked  around  rear  of  train,  entered  another  Glreet,  and  selecting 
one  of  several  routes  to  her  home,  slipped  and  fell  on  certain  ice  deposited  there 
by  said  company  clearing  Its  track.  i/«2d,  that  the  obstruction  could  not  be  held 
to  be  tbe  proximate  cause  of  tbe  injury,  and  that  if  the  railroad  company  v— 
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nroiCTXEHT. 

In  proceeding  by  railroad  company  aijainst  State  to  recover  damages  for  kill* 
ing  person  at  crossing,  burden  of  proof  is  on  prosecutor  to  show  that  party  was 
not  guilty  of  contributory  negligence.  State  of  Maine  v.  Maine  Central  R.  Co., 
zix.  812. 

In  above  case  amount  of  forfeiture  between  maximum  and  minimum  fixed  bj 
statute  was  for  the  Jury.    State  of  Maine  «.  Maine  Central  R  Co.,  xix.  812. 

Indictment  for  obstructing  hi^hwayneed  only  state  that  act  was  done  unlaw- 
fully and  without  lawful  auibonty.  Words  '*  knowingly  and  wilfully"  are  sur- 
plusage ill  indictment  and  need  not  be  proved.  State  of  West  Ya.  «.  Chesa- 
peake &  Ohio  R.  R  Co.,  xi^.  429. 

On  trial  of  indictment  against  railroad  company  for  obstructing  highway  aft 
crossing  by  raised  track,  defendant  may  show  that  road  was  at  time  in  posses- 
sion of  and  rim  by  another  company.  State  of  West  Ya.  «.  Chesapeake  &  O. 
R  R  Co.,  xix.  429. 

On  trial  of  indictment  against  railroad  company  for  obstructing  highway,  it  ia 
error  for  court  to  charee  Juij  that  there  was  but  one  railroad  in  the  county  and 
that  was  the  road  of  cfefendant  State  of  West  Ya.  e.  Chesapeake  &  Ohio  R 
Co.,  xix.  429. 

nrTEBEST. 

Party  recovering  double  damages  for  death  of  cattle  is  not  entitled  to  interert 
on  damages  as  part  of  verdict.  Brentner  e.  Chicago,  M.  &  St  P.  R  Co.,  six. 
448. 

Plaintiff  cannot  recover  interest  on  value  of  animal  killed,  besides  double 
damages.    Missouri  Pac.  R  Co.  v.  Wade,  xix.  586. 

JUBeXElTT. 

Judgment  against  municipality  in  action  to  recover  damages  for  injury  caused 
bv  defect  in  street  which  railroad  company  is  bound  to  keep  in  repair,  is  con- 
clusive against  such  company  when  notice  has  been  given  company  to  appear 
and  defend.    Western  &  Atlantic  R  Co.  v.  Atlanta,  xul  288. 

JUXIgDIGTIOir. 

See  RmcoYAL  of  Caubbb;  Unttsd  Statbs  Coubtb. 

When  special  Judge  elected  in  place  of  regular  judge  is  disqualified  in  par- 
ticular case,  another  special  Jud^  may  be  elected  tor  that  case.  Little  Bock  ft 
Ft.  S.  R  Co.  V.  Barker  et  ux.,  xix.  19o. 

JUBT. 

Servant  of  railroad  company  cannot  sit  as  Juror  in  case  to  which  company  is 
party.    Burtnett  v.  Burlington  &  M.  R  Co.,  xix.  26. 

Wlien  challenge  to  incompetent  juror  is  overruled,  and  he  is  afterwards  per- 
emptorily challenged,  and  record  does  not  show  that  peremptory  challenges  were 
exhausted,  the  error  is  without  prejudice.  Burtnett  e.  Burlington  &  M.  R  Co., 
xix.  25. 

Court  cannot  fill  up  panel  of  jury  ds  etrcwmtaniibus  when  statute  provides 
that  in  such  case  jurors  must  be  drawn  from  body  of  county.  Brentner  sl 
Chicago,  M.  &  St.  P.  R  Co.,  xix.  448. 

LEASE. 

Company  leasing  road  is  bound  to  maintain  cattle-guards  to  prevent  catde 
straying  upon  improved  land.    Missouri  Pacific  R  Co.  «.  Morrow,  xix.  680. 

LIR  TABLES. 

Carlisle  Tables  are  admissible  in  evidence  to  prove  probable  doiation  of  Ufa. 
Scheffler  v.  Minneapolis  &  St.  L.  R  Co.,  xix.  178. 

19  A.  &  £.  R  Cas.— 45 


LISHTB. 

Railroad  compKiiT  displaying  ll^t  OQ  rear  car  of  backing  tnin  and  obserrias 
other  precautions  Md  Dot  to  Dave  been  guUtf  of  negligence.  Boban  t.  Hit 
vaultee,  L.  B.  &  W.  R.  Co.,  xix.  276. 

Companv  U  not  bound  to  bave  sacb  brakes  as  will  enable  trwi  to  be  stopped 
at  nigtit  in  lime  to  avoid  injuty  to  caiile  on  track  first  discernible  bj  headlight 
7B  Tt^H  ahead.  Nor  ia  it  bound  to  run  trains  at  such  speed  aa  will  enable  them 
to  be  stopped  within  such  space.    Wlnaion  c.  Raleigh  &  8.  R.  Co.,  zix.  518. 

umTATion. 

When  claim  for  damages  for  killing  cattle  is  presented  within  six  mouths,  it 
1b  not  ueceasarj  (o  bring  suit  wlUiia  that  ^me.  East  Tenn.,  Ta.  A  Oa.  R.  Co. 
e.  Baflis?,  xis.  490. 

■AIHTEVASCE. 

Party  assigned  claim  for  personal  injuries.  Aasignee  was  to  parattanaf's  fee 
and  cost  of  prosecnUng  suit,  and  was  to  pay  over  to  asdgnor  atuouQt  recorered 
less  a  small  sum  for  h&  trouble.  SM,  Uist  defendant  could  not  set  up  tliat  as- 
^gnment  was  void  for  cbampernr  or  maiutenaoce.  Vimont  e.  Chicago  &  S.  W. 
R  Co.,  111.  SIS. 

MABBTKP  TOXBK. 

See  HtMBASD  ASS  Wil& 

XASnX  Ain>  EUTAST. 


■UHICIFALITT. 

Be*  OBoniAstm. 

When  municipalltT  is  held  liable  id  damages  for  personal  Injaries  caused  bj- 
defect  lu  street  n'bicn  railroad  compnoy  has  failed  lo  keep  in  repair  as  bound  bf 
law  lo  do.  munldpalily  may  recover  over  from  railroad  company  Rum  paid  out 
on  account  of  injury.    Western  &  Atlantic  R  R  Co.  e.  Ailanta,  xix,  2SS. 

Wlien  notice  has  buen  given  to  railroad  company  in  such  case  of  pending  suit, 
Judgment  againBt  muTiicinality  is  conclusive  againsl  company,  and  same  may 
wiih  notice  be  put  in  evidence  in  suit  by  muiiiciimlity  against  company  to  re- 
cover amount  paid  ouL     Wealern  &  Atlantic  R  R  Co.  s.  Atlanta,  zix.  28S. 

mSLIQEFCI. 

See  Animat.s;  Backing  Cabs;  Casle-ehoinx;  Chiuiren;  Coupuho  Caks; 
CHOssmoa:  Dbap  Pbrbonb;  Door;  Djiuneen  Persohs:  Escatatiokh;  Fences; 
Flaomen;  Plyino  SwiTCHBa;  FBioiirRNiNa  Horbkb;  Ice  and  Snow;  Indict- 
KBNt;  LlOHTB;  Neqlioence  (Gontrihulory);  Nkgligknce  (Ciimparaiive);  08- 

BTHrCTINQ  HlGHWATB;  PaBKNT    AND  ('HlLD;.PltO£IlfATE  AND  liEMOTB  CAUBS  ; 

BiONALS;  Speed;  Stake;  Stations;  Stbahddiimt^  Stkeets;   Strbet-cabs; 
'h;  Tbespabsekb;  Tdrntabi-eb. 


.._..    if  the  accident.     Fawci 

Person  walking  along  platform  wna  injured  by  fall  of  overloaded  truck.  Ettd, 
tiiat  as  no  wilful  nctjiigence  was  chai^i^d,  the  psriy  whs  bound  lo  sboir  that 
there  was  no  contributory  negligence  on  her  part,  Iiouisvllle.  N.  A.  A  C.  R  Co. 
«.  Sbanks,  xiz.  28. 

In  an  action  to  recover  damages  U>  a  person  on  of  near  a  ndlroad  tnck  for 


iDjuriea  c&used  by  a.  pasging  tnin,  nn  presumption  of  aegWgeace  arises  from 
occuireiice  of  acciiieuC.  Tile  aegligeace  muBt  be  proved.  Pbila.,  W.  &B.  B.  Co. 
«.  Stebbing.  lil.  86. 

Piirtj  uuloadin);  goods  from  wagon  atHndicg  in  cut  at  railroad  station  was  in- 
jured by  movlug  car.  The  agent  bud  iastrucled  bim  to  drive  his  wagoo  into  the 
cut.  Ifdd,  that  the  compaoy  was  liable.  Fosa  et  al.  «.  Chicago,  H.  &  Bt.  P.  R. 
Co..  iix.  112. 

Teamster  engaged  in  uQloading  cars  at  railroad  sUtionwas  injured  bj  collision 
-of  oclter  cars  with  tiiose  on  wbich  he  was  at  work.  Held,  that  in  the  absence  of 
ributory  ne|  ' 
t.  Co..  xix. 

When  d<Kir  of  freight-car  falls  upon  person  passing  by,  mere  occurrence  of  ac- 
cideut  affords  uu  presumption  of  negligence.  Case  s.  Chicago,  It.  I.  &  V.  R. 
Co..  lii.  143, 

In  action  for  aegli^nce,  where  defendant  pleads  that  injury  waa  caused  by 
negligence  of  liie  pluintiS,  it  Is  error  to  ciisrgethst  burden  of  proof  is  on  defend- 
ant to  prove  issue.     Hitwes  e.  Burlington.  C.  R  &  N.  R.  Co.,  xiz.  220. 

Wlien  undispuled  evidence  fails  to  disclose  negligence  on  defendant's  part, 
-case  should  be  withdrawn  by  court  from  jury.  Reading  &  Columbia  R  Co.  e. 
Ritchie  etal.,  liz.  267. 

When  there  is  only  a  scintilla  of  evidence  of  negligence,  the  case  should  not  be 
permitted  to  go  to  tlie  jury.    Boban  c.  Milwautiee,  L.  8.  A  W.  R.  Co.,  zix.37S. 

When  company  owns  a  road  which  bears  ils  name  and  same  waa presuroubty 
constructed  by  it,  presumption  is  that  it  operates  road;  and  when  injury  is  in. 
fficled  by  train  on  road,  burden  of  proof  is  on  company  U>  show  that  it  does  not 
operate  same.    Ferguson  t>.  Wiscoiiain  Cential  R.  Co.,  xix.  285. 

In  action  for  injury  caused  by  negligence,  it  is  not  essential  that  plaintiff 
should  prove  every  material  nllea;ation  in  declaration.  Ii  issuBlcient  if  lie  proves 
«nough  of  such  material  allegations  to  maiie  a  cause  of  action.  Louisville,  N. 
A.  &  C.  R.  Co.  «.  Shires,  Adm'r.  xix.  887. 

Instructions  with  regard  to  negligence  should  be  given  in  connection  with 

nnHtlnnBAiihTnlUpH  on  Dint  nnint  Hnil  nntna  in-npral  1niitnif>t.i>>naln  nun.    TtnniB 
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■eiiireor  evidence  loooDirarr,  or  nlional  doubt  as  to  nctasndooiiductof  pMtlea. 

Pliila.  .W.  &  B.  R.  Co.  V.  Btebbinz.  lii  86. 

Id  Oeoi^ft,  where  a  peraoa  valkiag  on  u  railroad-tnck  is  nrn  over  by  a  tnia 
Uirougti  Ibe  uegltgenM  of  the  HOrraDts  of  tlie  compuiy,  the  party's  contributory 
oegligeDce  may  go  in  kbatemeat  or  mitigaUon  of  damages.  Ceotnl  R  R.  <rf 
Oa  0.  BriDSOQ,  xiz.  42. 

Company  U  liable  evsD  to  treapasaere  on  track  for  injuries  vliich  could  have 
been  avoided  b;  exercise  of  ordinar;  care:  but  coatribulory  oegligence  goe»  ia 
tniiigHtioD  of  damages.     EaatTeoD.,  Va.  &  Oa.  R.  R.  Co.  «.  Fain.  xix.  103. 

Fretdum  from  coatribulory  negligence  need  not  be  averred  in  declaraliou,  dd- 
leu  otlier  avermeula  suggest  such  iaference.  Street  R.  R.  Co.  v.  Noilhenius, 
xix.  lUI. 

Wliea  there  is  teetiiiiDDy  lending  strongly  to  prove  contributory  negligence, 
it  is  error  to  charge  tiiat  Jury  may  infer  absence  of  fault  OD  plaiolin's  part  from 
icuowu  dispoeiLion  of  peraoDS  to  avoid  injury  to  tljemselvea.  Maryland  Cemnl 
B.  Co.  0.  Newbern,  xix.  261. 

Wlien  tiiere  is  affirmative  and  uncontradicted  evidence  of  contributory  negli- 

KDce.  ttie  court  should  give  binding  ioslruclion  to  Jury  to  And  for  defendarit. 
Mding  &  Columbia  R.  Co.  v.  Ritchie  et  al.,  xii.  367. 

Burden  is  upon  plaiutifC  to  prove  freedom  on  his  part  from  contributory  neg- 

■' Pzolla  0.  Michigan  Central  R.  Co.,  lii,  884. 

iction  as  to  contributory  negligence,  if  desired  by  defendant,  must  be 
■pecially  requested.     East  Tenn.,  Va.  3t  Qa  K.  Co.  v.  Clark,  xix.  845. 

When  person  is  killed  at  railway-croeaing  and  there  is  no  witness  of  accident, 
evidence  of  general  character  of  decpssed  for  carefulness  is  not  admissible  to  neg. 
Btive  coDtribulory  negligence.    Clisse  ti-  Maine  Central  R.  Co.,  xix.  854. 

Id  case  of  death  at  crossing  when  no  one  is  a  witness  of  accident,  it  is  error 
to  charge  jury  that  they  may  take  into  consideradon,  upon  the  question  of  coD- 
tribulory negligence,  their  knowledge  of  habits  of  thought  and  mind  and  natu- 
ral instincts  of  men  to  preserve  liiemselvea  trom  injury.  Ciiase  e.  Haloe  Cen- 
tral R.  Co-,  ill.  SS6. 

Instructions  with  regard  to  negligence  should  be  given  in  connection  with 
questions  submitted  on  lliat  point  and  not  aa  geaend  instructions  in  case.  Bums 
V.  North  Chicago  BoUingmUl  Co    zix.  418. 

Action  will  lie  to  abate  nuisance  created  by  opention  of  ateam-engine  to  noA 
cable  for  propelling  street-cars  under  license  from  municipality.  Nuisance  con- 
aisled  of  noise,  soot,  and  Jarring  of  adjacent  builUtoga.  Tuebner  e.  Califomift 
Street  R  Co.,  xix.  147. 


\ 


Action  will  lie  to  abate  nuisance  created  by  operation  of  steam-engine  to  woifc 
cable  for  propelling  street-cars  under  a  license  from  municipality.  Niilnnoe 
COiiKisted  of  noise,  soot,  and  jarring  of  adjacent  buildinga.  Tuebner  t.  Cali- 
fornia Street  R.  Co.,  xix.  147. 

In  action  to  abate  nuisance  and  to  recover  damages  for  Injuries  sustained,  f&ct 
thai  nuisance  has  since  been  abated  does  not  deprive  plaibtltf  of  right  to  recover 
dainuges  for  injuries  already  sustained.  Tuebner  c.  California  8L  R.  Co.,  xix. 
147. 

'       t  prove  value  of 
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rail  road- track,  where  it  was  killed.  EM,  that  parents  were  not  as  matter  of 
law  guilty  of  contributoty  Degli^eoce  but  that  question  was  for  jury.  Hoppe, 
Adm'r,  c.  Chicago,  M.  A  St.  P.  K.  CJo.,  xix.  74. 

Whether  or  not  parents  are  guilty  of  contributory  negligence  in  allowing 
child  to  ^ray  on  track  is  generally  for  jury.  Keyser  «.  Chicago  &  G.  T.  R  Co., 
xix.  91.  ^ 

Whether  or  not  mother  of  young  child  was  guilty  of  contributory  negligence 
in  leaving  it  in  charge  of  brother  of  18  years  from  whose  custody  it  escaped  and 
was  killed  by  a  street-car  was  for  jury.  Dahl  v.  Milwaukee  City  R.  Co.,  xix. 
121. 

When  child  escaped  into  street  and  was  run  over  and  killed  by  street-car  at 
crossing,  h^ld,  that  whether  or  not  its  parents  took  proi)er  precautions  for  its 
safety  was  for  jury.    Roller  v.  Sutter  Street  R  R  Co.,  xix.  888. 

PEHALTT. 

In  proceeding  against  railroad  companjr  by  indictment  to  recover  pemilty  for 
killing  person  at  crossing,  amount  of  forfeiture  between  maximum  and  minimum 
fixed  by  statute  is  for  jury.    State  of  Maine  v,  Maine  Central  R  Co.,  xix.  81S. 

7ET8ICIAN8. 

In  action  for  personal  injuries, expert  evidence  of  physician  is  admissible  as  to 
such  future  consequences  as  are  reasonably  certain  to  follow  the  injury,  but  not 
as  to  such  as  are  contingent  or  merely  possible.  New  York,  L.  E.  &  W.  R  Co. 
«.  Strohm,  xix.  167. 

Evidence  of  physician  held  admissible  to  prove  from  his  examinations  and 
from  statements  made  on  tri^  that  plaintiff's  arm  was  broken  and  that  it  would 
not  be  prudent  for  him  to  do  hard  work.  Johnson  v.  Central  Vt  R  Co.,  xix. 
169. 

In  action  for  personal  injury,  extract  from  paper  signed  by  plain tifTs  attend- 
ing  physician  tending  to  contradict  his  subsequent  testimony  may  be  read  to^ 
lury,  the  paper  being  excluded.  Fact  that  paper  is  also  signed  by  physiciaor 
In  employ  of  defendant  is  immaterial.  Smith  v.  Metropolitan  R  Co.,  xix. 
171. 

When  physician  has  known  person  for  years  but  never  treated  or  examined 
him  until  occurrence  of  accident  ,^e  may  be  permitted  to  testify  whether  in  his 
opinion  certain  illness  was  result  of  acciaent  or  not.  Louisville,  N.  A.  &  C.  R 
Co.  V.  Shires,  Adm'r,  xix.  887. 

Physician  cannot  be  asked  his  opinion  as  expert  upon  facts  partly  testified  to 
upon  trial  and  partly  previously  conmiunicated  to  him.  Proper  practice  in  such, 
case  is  to  put  hypothetical  question  to  witness.  Louisville,  K.  A.  &  C.  R  Co. 
9,  Shires,  Adm'r,  xix.  887. 

PLAT70BM8. 

See  Statioiie. 

Person  walking  along  platform  was  injured  by  fall  of  overloaded  track. 
ffM,  that  as  no  wilful  negligence  was  charged,  the  party  was  bound  to  show  that 
there  was  no  contributory  negligence  on  her  part  Louisville,  N.  A.  &  C.  R 
Co.  V.  Shanks,  xix.  28. 

PLEADING. 

Misjoinder  of  counts  in  declaration  will  support  demurrer  to  whole,  but  wilL 
not  support  demurrer  to  individual  count.  Topf  et  al.  v.  West  Shore  &  Onta- 
rio T.  Co.,  xix.  7. 

When  allegations  of  petition  are  va^ue  and  indefinite,  proper  course  is  to* 
move  to  make  them  definite  and  certain.  Rathbum  v,  Burlington  &  Mo.  R 
Co..  xix.  187. 

When  allegations  of  petition  are  indefinite  bat  language  taken  in  ordinary 
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It  Ib  error  to  submit  to  a  joiy  u  pOBaible  element  tnftcaiiBenippMitl 
of  which  there  is  no  evidence.  Keuliug  A  Columbia  R.  Co.  t.  Rilcl 
six.  367. 

InstnictloQ  u  to  coatiibutoiy  negltgeDce,  If  desired  bj  defeDd&D . 
specially  requested.     But  Tcdd.,  Vo.  &  Oa.  R.  Co.  c.  Clark,  lix.  M' 

Court  may  properly  refuse  to  give  inslructiona  upon  question  a- 
IberalH  DO  i&Bue.     Louisville,  etc,  R.  Co.  «.  Shires.  Adm'r.  xii.  387, 

Charge  directing  attention  of  Jury  to  element  of  liatriiity  not  in  I 
error.    Chicago  &  Allon  R  Co.  e.  Itobinson,  xii.  S90. 

Instruction  aaaiiming  existence  of  maieriai  facts  wliich  are  mailer  i 
Hod  is  error.     Chicago  &  AUod  R.  Co.  v.  Robinson,  zix.  S9S. 

InatructioQS  with  regard  to  negligence  and  coulribulory  negiigem    : 

gven  in  connection  with  queBliona  submitted  on  these  points  and  d<    i 
structions  in  the  case.     Bums  *.  North  Chicago  RoliiDgtniil  Co..     : 

Court  may  refuse  inatruclion  which  amounu  to  general  pmpoa 
when  same,  so  far  as  applicable,  bss  been  already  given.     Simliins      i 
A  a.  RCo..xix.467. 

Inatructions  announcing  abatrmct  proposilionB  of  law  or  singlinE 
mealing  upon  particular  facts,  are  properly  refused.  Chicago,  H 
Co.  e.  Kendig,  xix.  498. 

Court  cannot  be  asked  lo  cover  whole  case  in  single  instrucUon.  < 
n.  A.  A  C.  H.  Co.  t.  Bhankiin.  zix.  53S. 

Instructions  should  tw  considered  as  a  whole.  Louisville,  N.  A  i 
t.  Shanklin.  liz.  563. 

When  evidence  of  plainliCf  was  not  doubted  and  defendant  ol 
was  imtnalerial  that  court  omitted  to  instruct  Jury  that  burden  of 
plaintiff.     Schlengener  v.  Chicago,  H.  &  St.  P.  R.  Co.,  liz.  635. 

Court  ma;  refuse  speclBc  iastructious  when  in  general  cbarp 
correctly  Inatmcta  Jury  on  point.  Pound  e.  Port  Huron  A  B.  V 
MO. 

BraoniQ  iMSTBUcnoiia. 

In  Arkansas.  Circuit  Court  cannot  determine  suSdency  of  eric  \ 
jury  as  to  verdict  when  there  is  any  evidence  tending  to  suaial  l 

Rock  &  Ft.  Bmilh  R.  Co.  v.  Barker  et  ui.,  lix.  1»5. 

Where  there  is  evidence  tending  to  eliow  right  of  recovery  ii 
cannot  take  queallon  from  jury  and  direct  veraict  for  defendaut  I 

of  evidence  is  iliat  way.    Every  question  of  disputed  fact  is  for 
R.  I.  &  P.  R.  Co.  e.  Lewis,  xii,  234. 

Court,  cannot  determine  tacts  and  direct  a  verdict  for  one  pai  ! 

If  returned  for  oiher  party  it  would  set  verdict  aside.    Little  F 
Co.  B.  Benson,  lii.  440. 

When  the  evidence  is  contradictory  the  court  cannot  direct  i 

kiuB  e.  Columbia  &  O.  R.  Co.,  xix.  467. 

Special  Vbrdict. 

When  QueBtloDS  submitted  for  special  verdict  Hubslantially  c  i 

issues  and  ate  reasonably  specific,  court  will  not  interfere. 
Chicago,  M.  &  St.  P.  R.  Co.,  xix.  74. 

Court  may  properly  admonish  jury  to  make  their  answers 
milted  for  special  venlict  consistent.  Hoppe  Adm'r  e.  Cbica) 
Co^xii.  74. 

When  special  verdict  is  found. 'general  verdict  is  iinnecessar 
is  not  error.     Hoppe,  Adm'r,  e.  Chicago.  M.  A  St.  P.  R.  Co. 

When  the  special  findings  of  a  jury  are  so  iocoiisialent  as  t 
to  distort  evidence  in  favor  of  plaintiff,  new  trial  should  be  i 
Horth  Chicogn  Rolling  mill  Co..  xix.  412. 

Special  findings  of  jury  will  not  control  general  verdict  un  : 

inconsistent  with  it.    Judgment  will  not  in  such  case  beent< 


8m  BACKiHa  Cab& 
RELEASE. 

Whtu  release  pleaded  u  afflrmatiTo  defence  is  admitted  by  plaiotiff  bat  he 
pleuds  iiiaiteT  in  avoidance,  it  is  error  h>  iuBiruct  jurr  that  burden  of  proof  is 
AD  d«rendant.     Hawes  v.  Burlington,  C.  R.  &  N.  K.  Co.,  zix.  220. 

Wli«D  pHTiT  who  was  n  minor  le-leased  his  claim  for  damages  in  consideration 
of  KUiii  puid  him  t>y  defendaut.  whicli  sum  he  did  not  Iiii7e  in  his  po^aession  or 
nndir  his  control,  an  ineiriiciioD  to  jury  that  plaintifl  could  not  recover  if  he 
liiid  it  under  iiis  control  does  not  require  plalotiO  to  make  tender  unless  be  bag 
in  his  control  iictual  money  receiTcd,  and  is  not  erroneous.  Uawea  e.  Burling- 
ton. C.  11  &  N.  R  Co.,  lii  220. 

Ktlease  of  all  claim  for  dtimages  for  personal  injuries  if  fairly  obtained  and 
UDdemiaodiugly  executed  is  bar  to  right  of  action.  Chicago,  B.  I.  &  P.  R.  Co. 
e.  Li-wis.  xlx.  S2i. 

Release  of  claim  for  damages  procured  hy  agents  of  railroad  company  frtMU 
po.'wehger  injured  in  railroad  accident  lield  to  be  void,  because  obtained  tUTOUgli 
fraud  and  mlsrr presentation,  and  wlien  tiie  releasor  was  in  great  pain  and  under 
the  influence  of  opiate-s.     Cliicago,  R.  I.  &  P.  R.  Co.  r.  I^wis,  xzi.  224. 

When  release  is  procured  bj_  fraud  from  person  in  unfit  condition  to  give  it 
an<i  nioiiey  is  paid  on  lis  execution,  releasor  may  bring  action  without  tendering 
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Bee  TJmTBD  Statbs  Coubtb. 

When  in  action  against  railroad  company  same  Is  liable,  fact  that  ai  „ 
road  wlio  are  citizens  of  different  Stale  from  plaintiff  voluntarily  become  parties 
defendant  does  nut  entitle  lliem  to  remove  cause  to  United  Stales  courts.  Oud- 
ger  V.  Western  N.  C.  R.  Co..  xiz.  144. 

When  ssaicnnient  of  claim  is  legal  and  valid,  fact  that  blent  is  to  lake  from 
olber  party  right  to  remove  cause  to  U.  8.  courts  does  not  give  such  par^  ri^it 
to  remove.    Vimont  e.  Chicago  ft  N.  W.  R.  Co.,  ziz.  81S. 


When  release  Is  procured  bj  fraud  from  person  tn  unlit  condition  to  give  it 
and  money  is  paid  on  its  execution,  releasor  may  bring  action  without  tendering 
back  money  paid  or  exprossly  resclDdiDg  re]eaa&  Chicago,  R.  L  A  P.  R.  Co.  ff. 
Lewis,  xlx.  324. 


Bee  Csonnroa;  Btbektb  akb  HraHwi.i& 

BUMEUie  SWITCH.  - 

See  Plyimg  Switch. 

SEATAKTS. 

Hervarii  of  railroad  company  cannot  sit  as  juror  in  case  to  which  company  is 
pariy.     Burtnett  o.  Burlington  &  M.  R.  Co.,  lix.  39. 

When  duty  of  engineer  is  to  inform  switchman  of  obstniction  on  track,  deda- 
raliona  mnile  by  him  to  switchman  to  the  eSect  that  he  had  killed  a  man.  that 
aecounling  for  an  obsiruction.  are  admiwilile ;  but  declarations  made  as  to  iho 
circumsiauces  of  the  killing  are  not  admissible,  because  not  made  within  the  line 
of  lii^  duty.     Baltimore  4  Ohio  R,  Co.  v.  State  to  use.  lii.  88. 

Wlicn  driver  of  streetcar  ran  into  vehicle  with  an  oath,  exclaiming  that  he 
could  "  Bma<ih  it  anj^how,"  held,  that  there  was  evidence  for  (he  Jury  that  the 
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It  is  not  sufficient  for  master  to  giTe  proper  instructions  to  his  servants  to  avoid 
liability;  lie  must  also  see  that  they  are  obeyed.  Johnson  v.  Central  Vt.  R.  R. 
Co..  XIX.  169. 

In  action  by  servant  for  injury  received  while  coupling  cars,  when  defendant 
pleads  Ibat  injur^r  was  caused  by  negligence  of  plaintiff,  it  is  error  to  cbarge  that 
burden  of  proof  is  on  defendant  to  prove  issue.  Hawes  v.  Burlington,  C  R.  & 
1^.  R  Co.,  xix.  220. 

Company  liable  for  injury  at  crossing  of  main  track  occasioned  by  negligence 
of  flagman  who  undertakes  to  watch  nmiu  track,  though  not  employed  by  com- 
pany for  that  purpose.     Peck  v.  Michigan  Central  R.  Co.,  xix.  257. 

Servants  of  company  called  to  rebut  statutory  presumption  of  negligence 
?idd  under  circumstances  presumed  to  know  facts.  Louisville  &  N.  K.  Co.  «. 
Marriott,  xix.  509. 

SEBYICE  OF  PB0CEB8. 

In  action  for  killing  animal,  summons  and  complaint  may  be  served  on  "  depot- 
agent"  without  affidavit  required  in  other  actions  against  corporations  when 
service  is  upon  persons  other  than  officers.  East  Teun.,  Va.  &  Gki.  R.  Co.  «. 
Bavliss,  xix.  480. 

Betting  aside  service  of  process  on  ground  of  irregularity  does  not  abate  or 
discontinue  suit.     East  Tenn.,  Va.  &  Ga.  R.  Co.  v,  Bayliss,  xix.  480-. 

Circuit  Court  on  appeal  from  justice  may  permit  constable  to  amend  his  return 
to  summons  so  as  to  show  proper  service.  Kansas  City,  St.  J.  &  C.  R.  Co.  «. 
Turner,  xix.  606. 

SET-OFV. 

When  engine  is  injured  by  running  over  horse  on  track,  company  cannot  set 
off  amount  of  injury  m  action  brought  against  it  by  owner  of  horse.  Simkins  «. 
Columbia  A  G.  ft.  Co.,  xix.  467. 

When  complaint  in  action  for  killing  cattle  sets  up  failure  to  fence  and  negli- 

jnt  killing,  company  cannot  set  off  injury  done  to  train  by  throwing  it  off  track. 

erre  Haute  &  I.  R.  Co.  «.  Pierce,  xix.  5cl. 


^E 


SIGNALS. 

When  party  is  drivine  along  road  towards  railway  and  engineer  on  train  faiU 
to  give  statutory  signals  on  approaching  crossing,  in  consequence  of  which 
horses  are  frightened  by  train  and  injury  ensues,  the  railroad  company  is  liable. 
Grand  Trunk  R.  Co.  v.  Rosenberger,  xix.  8. 

When  train  fails  to  give  statutory  signal  on  approaching  crossing,*  and  in  con- 
sequence horses  driven  .along  highway  parallel  with  railroad  are  frightened  and 
injury  ensues,  the  railroad  company  is  liable.  Ransom  v,  Chicago,  St.  P.,  M.  & 
O.  R.  Co.,  xix.  16. 

Provisions  of  ordinance  regulating  speed  of  train,  requiring  bell  to  be  rung  at 
crossings  and  man  to  be  posted  in  front  of  engine  when  running  within  muni- 
cipal limits,  held  not  to  apply  in  case  of  injury  to  trespasser  on  track  in  swampy 
and  uninhabited  part  of  city.    Baltimore  &  Ohio  R.  Co.  v.  State  to  use,  xix.  88. 

Person  walking  on  railroad-track  was  run  over  and  killed  at  sharp  curve  by 
train  which  failed  to  whistle  at  said  point  as  required  by  rules  of  company.  Held, 
that  said  rules  were  not  intended  to  protect  trespasser,  and  could  not  be  invoked 
by  his  representatives  in  suit  against  company.  Louisville  &  N.  R.  Co.  v.  How- 
ard's Adm'r,  xix.  08. 

Railroad  company  held  liable  for  injury  at  crossing  caused  by  failure  to  con- 
tinue signals  as  required  by  law.    Peart  v.  Grand  Trunk  R.  Co.,  xix.  239. 

Railroad  company  giving  proper  signal  on  backing  cars  and  observing  other 

Erecautions  Tield  not  to  have  been  guilty  of  negligence.    Bohan  v.  Milwaukee, 
I.  S.&  W.  R  Co.,  xix.  276. 

When  engine  gives  statutory  signal  on  approaching  railroad-crossing  and  keeps 
up  same  until  crossing  is  passed,  railroad  company  nas  discharged  its  full  duty» 


MlOnAlS—Continwd. 

Engineer  IB  not  bound  to  giro  eucb  dgnal  ma  will  enable  parties  using  croedag 
to  ascertain  approach  of  train  and  aToi<l  injurj,  Chic^o,  B.  &  Q.  R  Co.  0. 
Doiigberlr,  lix.  292. 

QuesiioD  iMiDg  whether  certain  signals  were  given  oa  i^>proachiDg  nilrond* 
«r(MBing,  evidence  that  signals  were  not  given  at  Himilar  croMing  three  oiilea  dis- 
Uut  wu  ailmiMlble.     Bower  «.  Chicago,  M.  ft  8t.  P.  R  Co.,  iii.  801. 

Tn  run  train  across  street  in  village  where  view  of  track  is  obtitrucied  at  high 
•peed  and  without  giving  signals,  is  negligence,  although  sienale  are  nut  required 
by  sUtula.     Loucks  v.  ChicuKO,  H.  ft  tiL  P.  R  Co.,  zix.  SOS. 

Person  approacliiDg  rail  road  crossing  with  view  obstructed  has  right  to  presume 
that  engineer  of  train  appruucbing  at  high  ral«  of  speed  will  give  signals,  and 
inaj  regulMe  bis  conduct  accordingly.     Loucks  e.  Chicago,  H.  &  St.  P.  R  Co., 

Pact  that  train  approaching  crossing  does  not  give  proper  signals  docs  not 
relieve  traveller  on  bigbwsy  from  obii^tion  to  eierciae  proper  care.  Schodeld 
«.  Chicago,  H.  ft  Bl  P.  R  Co..  six.  S^. 

When  crossing  is  peculiarly  dangerous,  servants  of  railroad  company  must  give 
signals  to  full  extent  of  statutory  requirement;  but  failure  on  their  part  to  do  so 
will  not  exempt  tmvellera  on  higliway  from  obligation  to  exercise  due  caic  sucb 
M  prudent  men  would  exercise  under  circumetauces.  Wabash,  St.  L.  ft  P.  R 
Co.  t.  Wallace,  xix.  S9S. 

It  is  error  for  court  to  charge  that  jury  should  give  greater  weight  to  affirma- 
tive evidence  Ibat  signals  were  given  iban  to  negative  evidence  lodfectihatUiey 
were  not  or  Ibat  parties  did  not  hear  tbem.  Louisville,  etc.,  R  Co.  0.  Shire*. 
Adm'r,  xix.  887. 

Instruction  that  engineer  of  train  approacbinf;  grade  crossing  is  bound  to  givtt 
"  due  warning."  so  Uiat  persons  travelling  on  highway  may  slop  and  allow  train 
to  pass,  is  error,  as  it  ma^  Ijave  led  Jury  to  assume  that  he  was  bound  to  do  mors 
than  give  the  statutory  signals.     Cbiciigo  ft  Alton  R  Co.  e.  Robinson,  xii.  8M. 

It  Is  error  to  inslrucl  Jury  that  grenter  weight  aiiould  be  given  to  tcitjmony  of 
witnesses  staling  Hint  signals  were  not  given  than  to  Ibat  of  witnesses  stating 
that  Ibey  were.  Tlie  rule  would  seem  to  oe  the  other  way.  Chicago  &  Alton  R 
Co  V,  Robinson,  xix.  897. 

When  engineer  sees  cattle  ahead  near  track  under  circumstances  indicating 
danger  of  ilielr  getting  on  Ibe  track,  he  is  bound  to  use  all  means  to  frighten 
them  off.    Alabama  Great  S.  R.  Co.  c.  Powers.  lii.  60S. 

Engineer  perceiving  cutlle  ahead  on  track  is  bound  to  sound  alarm- whistle.' 
Alabama  Qt.  8.  R  Co.  «.  Powers,  lii.  602. 
lissouri,  engineer  apuroacbin 
wbislle;  eitlier  Is  sumcienL 


Aciion  will  lie  to  abate  unoke  and  soot  nuisance  created  byoperatton  of  steam- 
engine  to  work  cable  for  propelling  street-cars  under  license  from  municipality. 
Tuebner  «.  California  St.  R  Co.,  xix,  147. 

SHOW. 

See  IcB  ixn>  Skow. 


-coming  aware  01  dangerous  position  of  buggy  00  track  ahead,  owing  to  existeiiCQ 
of  ohsiructiou  in  street,  so  that  car  ran  into  said  buggy;  and  this  though  driver 
of  ilie  buggy  may  have  b6en  guilty  of  contributory  oegligeoce.  Cilizena'  Street 
R  e.  Steen,  lii.  80. 
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SPEED —  Oontinued. 

Fact  that  train  is  run  at  higher  rate  of  speed  than  allowed  by  law  does  not  of 
itself  constitute  any  proof  of  negligence,  unless  accident  is  shown  to  have  occurred 
in  consequence  of  such  violation.    Phila.,  W.  &  B.  li.  Co.  v.  Stebbin^,  xix.  86. 

Fact  that  train  is  run  at  speed  prohibited  by  ordinance  does  not  relieve  purty 
on  or  near  track  from  consequences  of  his  contributory  negligence.  Phila.,  W. 
&  B.  R  Co.  V.  Stebbing,  xix.  36. 

Non-expert  witness  may  testify  as  to  his  estimate  of  rate  of  speed  of  train,  but 
the  evidence  is  of  an  unsatisfactory  nature.  Uoppe,  Adm'r,  «.  Chicago,  M.  & 
St.  P.  R.  Co ,  xix,  74. 

Question  whether  killing  of  child  on  track  was  occasioned  by  unlawful  rate 
of  speed  within  city  limits  was  in  this  case  properly  submitted  to  the  jury. 
Hoppe,  AdmV,  v.  Chicago,  M.  &  St.  P.  K.  Co.,  xix.  74. 

Provisions  of  ordinance  regulaliug  speed  of  train,  requiring  bell  to  be  rung  at 
crossiags  and  man  to  be  posted  in  front  of  engine  when  running  within  muni- 
cipal limits,  held  not  to  apply  in  case  of  injuiy  to  trespasser  on  track  in  swampy 
and  uninhabited  part  of  city.  Baltimore  &  Ohio  R.  R.  Co.  v.  State  to  use,  xix. 
83. 

As  to  trespassers  on  track,  driving  of  train  outside  of  towns  and  cities  at  very 
high  rate  of  speed  cannot  be  deemed  wilful  negligence.  Louisville  &  N.  R.  Co. 
V.  Howard's  Aclm'r,  xix.  98. 

Railroad  company  held  liable  for  injury  at  crossing  caused  by  excessive  speed 
of  train.     Peart  v.  Grand  Trunk  R.  Co.,  xix.  289. 

It  is  error  to  charge  jury  that  if  law  provides  that  train  shall  run  at  certain  rate 
of  speed  and  it  runs  at  higher  rate,  this  is  negligence.  Question  of  negligence  is 
for  jury  only.     Western  &  Atlantic  R.  R.  Co.  v.  King,  xix.  256. 

It  is  not  negligence  for  railroad  company  in  open  country  to  run  its  trains  over 
public  crossing  at  rate  of  thirty  miles  an  hour.  Reading  &  Columbia  R.  Co.  v, 
Ritchie  etal.,  xix.  267. 

Railroad  company  backing  cars  with  reasonable  speed  and  taking  other  proper 
precautions  held  not  to  have  been  guilty  of  negligence.  Bohan  v.  Milwau- 
kee, L.  8.  &  W.  R.  Co.,  xix.  276. 

Whether  rate  of  speed  at  which  train  is  run  across  street  is  reasonable  or  not 
is  for  jury.    Howard  «.  St.  Paul.  M.  3s  M.  R.  Co.,  xix.  283. 

To  run  train  across  street  in  village  where  view  of  track  is  obstructed  at  high 
speed  and  witliout  giving  signals,  is  negligence,  although  signals  are  not  required 
by  statute.     Loucks  v.  Chicago.  M.  &  St.  P.  R.  Co.,  xix.  805. 

Person  approaching  railroad-crossing  w.ith  view  obstructed  has  right  to  pre- 
sume that  engineer  of  train  approaching  at  high  rate  of  speed  will  give  signals, 
and  may  regulate  his  conduct  accordingly.  ho\ickBf>.  Chicago,  M.  A  St.r.  R. 
Co..  xix.  805. 

Fact  that  train  approaches  crossing  at  improper  rate  of  speed  does  not  relieve 
traveller  on  highway  from  obligation  to  exercise  proper  care.  Scholield  v.  Chi- 
cago, M.  &  St.  P.  R  Co.,  xix.  858. 

Witness  who  has  been  brakeman,  on  train  for  many  years  may  be  asked  to 
state  his  opinion  as  to  rate  of  speed  at  wiiich  train  was  going  at  certain  time. 
Louisville,  N.  A.  &  C.  R  Co.  «.  Shires,  Adm'r.  xix.  887. 

In  action  for  killing  cattle,  question  whether  engineer  is  negligent  in  running 
train  at  speed  of  85  or  40  miles  an  hour  is  for  jury.  East  Tenn.,  Ya.  &  Qa.  R. 
Co.  V.  Bayliss,  xix.  480. 

Jury  had  no  right  to  find  that  train  could  have  been  stopped  within  shorter 
space,  considering  its  rate  of  speed,  when  evidence  was  all  the  other  way. 
Union  Pacific  R.  Co.  r.  Shannon,  xix.  500. 

In  action  for  killing;  cattle,  fact  that  speed  of  train  was  greater  than  custom- 
ary, though  not  in  excess  of  rate  allowed  by  statute  and  rules  of  company,  is  no 
evidence  of  negligence.    Louisville  3s  N.  R.  Co.  v.  Marriott,  xix.  509. 

Witness  is  incompetent  to  testify  as  to  space  within  which  he  has  observed 
train  to  be  stopped,  when  he  is  unable  to  state  speed  of  trains  at  the  time. 
Louisville  &  N.  K.  Co.  «.  Marriott,  xix.  509. 

In  action  for  killing  animal  by  train,  no  rate  of  speed  is  negligence  per  ee, 
Hannibal  &  St.  Jo  R.  Co.  «.  Young,  xix.  512. 


8TB£ETGABS. 

Strcet-cur  companv  hold  liable  In  punitive  datOAges  for  Injury  to  borae  and 
huggy  caused  by  dnvor  nf  street  cnr  cnDtiiming  to  drive  at  bigh  speed  after 
becoming  aware  ot  dangerous  poaition  of  buggy  on  track  abend  owin^  to  esiet- 
ence  of  obairuction  on  street,  so  that  cur  ran  loto  said  buggy ;  and  Ibis.  Ibough 
driver  of  tbe  buggy  may  have  been  guilty  of  contributory  negligeuce.  Citizens' 
Street  R  v.  Steen,  xiz.  30. 

Wbetber  or  not  under  facts  of  tljis  caae  driver  of  streetcar  was  neglieent  in 
runniDg  over  cbild  iu  street  was  for  jury.  Datil,  Adm'r,  v.  Milwuvikeu  City  R. 
Co..  III.  121. 

Wbetber  or  not  mother  of  young  child  was  guilty  of  conlriliulory  negligonee  ■ 
In  ieaving  it  ia  cliarge  of  brotuer  of  13  years  from  whose  custody  it  eecnpeu  and 
waskiUedby  a  street-car,  was  for  jury.  Dabl,  Adm'r,  o.  Milwaukee  City  R  Co., 
xiz.   121. 

A  person  was  standing  by  his  horae's  bead  in  city  atreet.  Seeing  Bteam- 
dummy  approaching  be  leaped  on  cart  and  attempieil  to  wliip  up  Ihe  borae. 
The  dummy,  however,  struck  the  cart  and  killed  him.    IJeUl,  Uiat  the  questions 
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TELEQBAFHS—  CkmUnued, 

United  States  Rev.  Ste.  §  6368  does  not  deprive  States  of  power  to  regulate 
erection  of  telegraph-wirea.    Banks  v.  Highland  St.  R.  Co.»  xiz  189. 

When  telegram  was  not  delivered  at  home  of  party  on  Sunday,  though  three 
attempts  were  made  to  deliver  it  at  his  store,  heldf  there  was  no  evidence  of 
gross  negli^nce  so  as  to  render  the  telegraph  company  liable  in  damages  for  in- 
Jury  to  feelings  of  sender.    Gulf,  C.  &  8.  P.  R.  Co.  c.  Levy,  xix.  151. 

Institution  of  suit  is  full  compliance  with  stipulation  on  a  telegraph-blank  that 
claim  for  damages  shall  be  presented  within  sixty  days.  GuB,  C.  &  8.  F.  R 
Co.  V,  Levy,  xix,  161.  ^ 

T0BT8. 

Allegation  that  railroad  company  knowingly  permitted  third  person  to  use 
property  of  defendant  in  such  manner  as  was  p&r  se  injurious  to  adjacent  land 
of  plaintiff  imputes  to  company  actionable  wrong.  Topf  et  al.  v.  West  Shore 
&Unt.  T.  Co.,  xix.  7. 

TBE8PA88EB8.  . 

Engineer  seeing  party  ahead  on  track  may  ordinarily  presume  that  he  will 
'  step  off  in  time  to  avoid  injury;  but  if  he  knows  the  part^  to  be  deaf  he  must 
usd  proper  precautions  to  prevent  injury  to  him.    International  &  Gt.  N.  R.  Ca 
«.  Smith,  XIX.  21. 

Boy  walking  on  track  jcaught  his  foot  in  switch  and  was  run  orer.  IJM,  that 
if  servants  of  company  after  becoming  aware  of  boy's  danger  could  by  exercise 
of  reasonable  care  have  prevented  the  injury,  the  company  was  liable.  Burt- 
nett  9.  Buriington <Sk  M.  R.  Co.,  xix.  26. 

In  an  action  to  recover  damages  to  a  person  on  or  near  a  railroad-track  for 
injuries  caused  by  a  passing  train,  no'presamption  of  negligence  arises  from  oc- 
currence of  accident.  The  negligence  must  be  proved.  Phila.,  W.  &  B.  R  Go. 
«.  Stebbing,  xix.  86. 

Fact  that  train  is  run  at  speed  prohibited  by  ordinance  does  not  relieve  party 
on  or  near  track  from  consequences  of  his  contributory  negligence.  Pliila.,  W. 
&  B.  R  Co.  V.  Stebbing,  xiz.  86. 

Boy  walking  upon  rail  road- track  saw  train  approaching,  but  stepped  off  of 
track  three  feet  only.  He  was  struck  and  in  juried  by  a  piece  of  timber  projecting 
from  the  train.  Held,  that  his  contributory  negligence  precluded  recovery. 
Central  R.  R.  of  Ga.  v.  Brinson,  xix.  42. 

Railroad  company  is  only  liable  for  injuries  to  trespassers  on  a  railroad-track 
when  the  same  has  been  caused  by  gross  recklessness  of  servants  or  by  reason 
of  their  failure  to  attempt  to  avoid  injury  after  becoming  aware  of  party's  dan- 
gerous position.    Central  R  R.  of  Ga.  «.  Brinson,  xix.  4^. 

Mere  fact  that  persons  have  trespassed  on  track  frequently  and  that  company 
had  taken  no  steps  to  stop  them,  does  not  amount  to  an  implied  consent  to  such 
use  of  the  tracks;  and  does  not  vaiy  the  company's  duty  as  to  trespassers.  Cen- 
tral R.  R  of  Ga.  V.  Brinson,  xix.  &. 

In  Georgia,  where  a  person  walking  on  a  railroad-track  is  run  over  by  a  train 
through  the  negligence  of  the  servants  of  the  company,  the  party's  contributory 
negligence  may  go  in  abatement  or  mitigation  of  damages.  Central  R  R  of 
Ga.  V.  Brinson,  xix.  42. 

Question  whether  killing  of  child  on  track  was  occasioned  by  unlawful  rate 
of  speed  within  city  limits  was  in  this  case  properly  submitted  to  the  jury. 
Hoppe.  Adm'r,  «.  Chicago,  }f.  A  St.  P.  R  Co.,  xix.  74. 

Where  child  is  killed  on  railroad- track,  evidence  that  same  is  considerably  used 
as  footpath  is  admissible  upon  the  question  of  negligence.  Hoppe,  Adm'r,  v. 
Chicsgo,  M.  &  St.  P.  R  Co.,  xix.  74. 

Person  walking  on  railroad-track  is  a  trespasser,  and  mere  acquiescence  of  rail- 
road company  in  such  use  by  public  does  not  impose  upon  it  any  duty  of  pro- 
tection as  to  such  trespasser.  Baltimore  ft  Ohio  R  R  Co.  «.  State  to  use,  xix. 
88. 
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Provisions  of  ordinaiice  regulating  speed  of  train,  requiring  bell  to  be  rung  at 
crossings  and  man  to  be  posted  in  front  of  engine  wfaen  running  within  muni- 
cipal limits,  heldf  not  to  apply  in  case  of  injury  to  tiesptiftser  on  track  in  swampy 
and  uninhabited  part  of  city.  Baltimore  &  Ohio  R.  R.  Co.  «.  State  to  use.  xix. 
88. 

Company  held  liable  for  failure  of  engineer  to  slacken  spee^d  upon  perceiving 
a  child  ahead  on  the  track  which  he  mistook  for  log  of  wood,  in  consequence  of 
which  child  was  run  over  and  killed.     Keyser  f>.  Chicago  &  G.  T.  R.   Co.,  ziz. 

Id  action  for  negligently  running  over  child  on  track  it  may  be  shown 
that  company  failed  to  fence  its  road  as  required  by  statute.  Keyser  v,  Chicago 
&  G.  T.  R.  Co.,.xix.  91. 

When  boy  was  run  over  while  lying  upon  track  held,  that  company  was  not 
liable  unless  servants  could  by  exercise  of  reasonable  care  have  avoided  injurv 
to  him  after  discovering  his  perilous  condition.  I'here  was  at  any  rate  no  such 
evidence  of  wilful  negligence  as  would  warrant  punitory  damages.  Louisville 
&  N.  R  R.  Co.  V.  Green's  Adm'r,  xix.  95. 

Person  walking  on  railroad-track  was  run  over  and  killed  at  sharp  curve  by 
train  which  failed  to  whistle  at  said  point  as  required  by  rules  of  company. 
Heldf  that  said  rules  we^^not  intended  to  protect  trespasser  and  could  not  be  in- 
voked by  his  representatives  in  suit  against  company.  Louisville  &  N.  R  Co.  v. 
Howard's  Adm'r.  xix.  98. 

As  to  trespassers  oA  track,  driving  of  train  outside  of  towns  and  cities  at  very 
high  rate  of  speed  cannot  he  deemed  wilful  negligence.  Louisville  &  N.  R. 
Co.  «.  Howard's  Adm'r,  xix.  98. 

Company  is  liable  even  to  trespassera  on  track  for  injuries  which  could  have 
been  avoided  by  exercise  of  ordmary  care,  but  contributory  negligence  goes  in 
miti£[ation  of  damages.    East  Tenn.,  Ya.  &  Ga.  R  ][t  Co.  v.  Fain,  xix.  102. 

It  IS  error  to  charge  the  jury  that  company  is  not  liable  for  injuries  to  tres- 
passers on  its  track,  where  no  evil  intent  or  wanton  conduct  appears.  East 
Tenn..  Va.  &  Ga.  R.  R.  Co.  v.  Pain,  xix.  102. 

Company  is  not  liable  for  running  over  trespasser  walking  on  its  tracks  who 
was  not  seen  by  the  engineer.  The  latter  was  not  bound  to  keep  a  lookout  for 
such  trespasser.     McAllister  v.  Burlington  <&  N.  W.  R.  Co.,  xix.  106. 

Company  not  held  liable  for  killing  of  farmer  who  got  upon  track  to  drive  off 
his  stock  and  failed  to  get  out  of  the  way  of  an  approaching  train  in  tin^e.  Schit- 
tenhelm's  Adm'x  v.  Louisville  &  N.  R.  Co.,  xix.  111. 

Engineer  isViot  l>ound  to  keep  lookout  for  mere  trespasser  on  track;  but  if 
after  seeing  him  the  engineer  fails  to  use  proper  care  to  avoid  injuring  or  killing 
him.  the  company  is  liable.     Scheffler  v.  Minneapolis  &  St.  L.  K.  Co.,  xix.  178. 
Woman  and  child  walking  on  railroad-track  commonly  used  by  public  as  foot 

Sath  without  obiection  on  part  of  company,  were  struck  and  killed  bv  train  mak- 
ig  flying  switch  at  point  where  highway  crossed  track.  Held,  that  the  company 
owed  no  such  duty  to  them  as  to  travellers  on  said  highway,  and  that  they  had 
been  guilty  of  such  contributory  negligence  as  precluded  recovery.  Grethen, 
Adm'r,  v.  Chicago,  M.  &  St.  P.  R.  Co.,  xix,  842. 

TBXJ8TEE8. 

Railroad  company  is  liable  for  injurv  caused  bv  them  in  surve^ng  road, 
though  legal  title  to  their  property  is  in  State  and  equitable  title  is  in  third 
parties.    Gudger  9.  Western  N.  C.  R.  Co.,  xix.  144. 

TUBV.TABLE8 

In  action  for  injury  to  child  by  railroad  turn-table,  where  issue  is  lack  of 
care  in  guarding  it,  company  may  prove  that  fastenings  used  were  similar  to 
those  employed  generally  in  such  turn-tables,  and  mav  also  prove  by  expert  that 
it  would  not  be  practicable  to  lock  or  fence  turn-tables.  £olsti  «.  Minneapolis 
&  St.  L.  R.  Co.,  xix.  140. 


UHITED  STATSS. 

Stati!  ma;  id  ceding  tenitoij 


DHITXI)  >TATIS  OOTIBn. 

Bee  Rbkotal  or  Caubbs. 

When  ID  acttoD  BgunHt  railroad  company  aaniG  Is  Uable,  fact  that  aMignees  : 
road  who  are  ciilzenB  of  different  StAlefrom  plaiatiSvoluatarilj  become  part  : 
defendant  does  not  entitle  them  to  remoTe  cause  to  United  States  courta.  Gi  ; 
ger  e.  Westero  N.  C.  R.  Co,,  lii.  144. 

When  assignment  of  clum  is  legal  and  valid,  fact  tbat  intent  is  to  take  fr  i 
opposite  party  rigbt  t«  remove  cause  to  IT.  S.  courtsdoea  not  give  sach  pa  ; 
right  to  remove.    Vimont  o.  Chicago  &  N.  W.  B.  Co.,  zix.  815. 


